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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


SECURITIES AND EXCHANGE 
COMMISSION 

17CFR Part 200 

[Release Nos. 33-6865; 34-27996; 35-25086; 
39-2241; IC-17471; IA-1227; PA-13) 

Privacy Act of 1974, Specific 
Exemptions; Organization, Information 
and Requests 

agency: Securities and Exchange 

Commission. 

action: Final rule. 

summary: Pursuant to the Privacy Act 
of 1974. 5 U.S.C. 552a (“Privacy Act“). 
the Securities and Exchange 
Commission (“Commission**) published 
a notice of the establishment of a system 
of records for the Office of Inspector 
General investigative files (see 55 FR 
1744. January 18,1990). At the same 
time, the Commission published for 
notice and comment a proposed rule 
change exempting this system of records 
from certain provisions of the Privacy 
Act, to the extent that the system 
contains investigatory materia] 
pertaining to the enforcement of 
criminal laws or compiled for law 
enforcement purposes (see 55 FR 1678 
January 18,1990). The Commission did 
not receive any comments on the 
proposed rule. Accordingly, the 
Chairman of the Commission, with the 
concurrence of the Commission, has 
exempted the Office of Inspector 
General’s system of records from certain 
provisions of the Privacy Act. 
effective date: May 14.1990. 

FOR FURTHER INFORMATION CONTACT: 

Carol K. Scott ((202) 272-2474) or 
Kimberly Warren ((202) 272-3610). 

Office of the General Counsel. Securities 
and Exchange Commission. Washington. 
DC 20549. 

SUPPLEMENTARY INFORMATION: The 

Commission has established a new 


system of records under the Privacy Act 
of 1974 as noticed in the Federal 
Register on January 18,1990. The 
system, entitled Office of Inspector 
General Investigative Files, contains 
investigatory materia! compiled for law 
enforcement purposes. 

The Chairman of the Commission, 
with the concurrence of the Commission, 
has exempted this new system of 
records from specified provisions of the 
Privacy Act. Section (j)(2) of the Privacy 
Act provides that the head of an agency 
may promulgate rules to exempt any 
system of records within the agency 
from any part of section 552a except 
subsections (b), (c) (1) and (2). (e)(4) (A) 
through (F). (e) (6). (7). (9). (10), and (11). 
and (i), provided that the system of 
records is maintained by “the agency or 
component thereof which performs as its 
principal function any activity 
pertaining to enforcement of criminal 
laws” and includes: “(A) information 
compiled for the purpose of identifying 
individual criminal offenders and 
alleged offenders and consisting only of 
identifying data and notations of arrests, 
the nature and disposition of criminal 
charges, sentencing, confinement, 
release and parole and probation status; 
(B) information compiled for the purpose 
of a criminal investigation, including 
reports of informants and investigators 
and associated with an identifiable 
individual; or (C) reports identifiable to 
an individual compiled at any stage of 
the process of enforcement of the 
criminal laws from arrest or indictment 
through release from supervision.*' 
Section 552a(k)(2) of the Privacy Act 
also provides that the head of an agency 
may promulgate rules to exempt any 
system of records within the agency 
from sections 552a (c)(3). (d), (e)(1). 

(e)(4) (G) through (I), and (f) of the Act, 
if the system of records is “investigatory 
material compiled for law enforcement 
purposes.’* 

If a system of records is not exempted 
from these sections, the Privacy Act 
generally requires the agency to: 
account for disclosures: permit 
individuals access to their records; 
permit individuals to request 
amendment to their records; maintain 
only necessary or relevant information 
in its system of records; publish certain 
information in the Federal Register; and 
promulgate rules that establish 
procedures for notice and disclosure of 
records. The exemptions that may be 


asserted with respect to investigatory 
systems of records permit an agency to 
protect information when disclosure 
would interfere with the conduct of the 
agency’s investigations. 

The Office of Inspector General 
Investigative Files contain information 
of the type described in the above 
mentioned exemptions to the Privacy 
Act. The Inspector General Act 
Amendments of 1988, 5 U.S.C. app. at 
1184 (1988). authorize the Office of 
Inspector General of the Commission to 
conduct investigations to detect fraud 
and abuse in the programs and 
operations of the Commission and to 
assist in the prosecution of participants 
in such fraud or abuse. The Office of 
Inspector General of the Commission 
maintains information in this system of 
records pursuant to its law enforcement 
and criminal investigation functions. 
Exemptions under sections 552a (j)(2) 
and (k)(2) are necessary to maintain the 
integrity and confidentiality of the 
investigative files and to protect 
individuals from harm. Disclosure of 
information in these investigatory files 
or disclosure of the identity of 
confidential sources would seriously 
undermine the effectiveness of the 
Inspector General's investigations. 
Knowledge of such investigations also 
could enable suspects to take action to 
prevent detection of criminal activities, 
conceal or destroy evidence, or escape 
prosecution. Disclosure of this 
information could lead to intimidation 
of, or harm to, informants, witnesses, 
investigative personnel and their 
families. The imposition of certain 
restrictions on the manner in which 
information is collected, verified or 
retained could significantly impede the 
effectiveness of the investigations of the 
Office of Inspector General and could 
preclude the apprehension and 
successful prosecution of persons 
engaged in fraud or criminal activity. 

Subsection 200.312(a) of subpart H. 
Regulations Pertaining to the Privacy of 
Individuals and Systems of Records 
Maintained by the Commission, 
previously was promulgated to exempt 
various investigatory records from 
certain requirements of the Privacy Act. 
In connection with the establishment of 
the system of records containing the 
Office of Inspector General Investigative 
Files, the Chairman, with the 
concurrence of the Commission, has 
amended part 200, subpart H by adding 
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a new section, 17 CFR 200.313, Inspector 
General Exemptions, pursuant to 552a 
(k)(2) and (j)(2) of the Privacy Act. 

Pursuant to section 605(b) of the 
Regulatory Flexibility Act. 5 U.S.C. 

605(b), the Chairman of the Commission 
has certified that the amendments to 
part 200 subpart H will not have a 
significant impact on a substantial 
number of small entities. The 
Commission further finds that the rule 
does not qualify as a “major rule" under 
Executive Order No. 12291 since it will 
not have an annual effect on the 
economy of $100 million or more. 

List of Subjects in 17 CFR Part 200 

Privacy, Reporting and recordkeeping 
requirements. 

For the reasons stated in the 
preamble, chapter II, title 17 of the Code 
of Federal Regulations, is amended as 
follows: 

PART 200—[AMENDED] 

Subpart H—Regulations Pertaining to 
the Privacy of Individuals and Systems 
of Records Maintained by the 
Commission 

1. The authority citation for part 200, 
subpart H is revised as follows: 

Authority: Pub. L. 93-579. sec. (f). 5 U.S.C. 
552a(f). unless otherwise noted. 

Section 200.312 is also issued under Pub. L. 
93-579. sec. k. 5 U.S.C. 552a(k). 

Section 200.313 is also issued under Pub. L. 
93-579. sec. |, 5 U.S.C. 552a(j) and sec. k. 5 
U.S.C. 552a(k). 

2. Part 200, subpart H is amended by 
adding S 200.313 as follows: 

§ 200.313 Inspector General exemptions. 

(a) Pursuant to section (j) of the 
Privacy Act of 1974, the Chairman of the 
Securities and Exchange Commission, 
with the concurrence of the Commission, 
has deemed it necessary to promulgate 
the following exemptions to specified 
provisions of the Privacy Act: 

(1) Pursuant to, and limited by 5 
U.S.C. 552a(j)(2). the system of records 
maintained by the Office of Inspector 
General of the Commission that 
contains the Investigative Files shall be 
exempted from the provisions of 5 U.S.C. 
552a, except subsections (b), (c) (1) and 
(2), (e)(4) (A) through (F), (e) (6). (7). (9). 
(10), and (11). and (i), and 17 CFR 
200.303. 200.304, 200.306, 200.307, 200.308, 
200.309 and 200.310, insofar as the 
system contains information pertaining 
to criminal law enforcement 
investigations. 

(b) Pursuant to section (k) of the 
Privacy Act of 1974, the Chairman of the 
Securities and Exchange Commission, 
with the concurrence of the Commission, 


has deemed it necessary to promulgate 
the following exemptions to specified 
provisions of the Privacy Act: 

(1) Pursuant to, and limited by 5 
U.S.C. 552a(k)(2), the system of records 
maintained by the Office of Inspector 
General of the Commission that 
contains the Investigative Files shall be 
exempted from 5 U.S.C. 552a(c)(3). (d), 
(e)(1), (e)(4) (G). (H), and (I), and (f) and 
17 CFR 200.303, 200.304, and 200.306, 
insofar as it contains investigatory 
materials compiled for law enforcement 
purposes. 

Dated: May 7.1990. 

By the Commission. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 90-11171 Filed 5-11-90; 8:45 am] 

BILLING CODE WIO-OI-N 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Parts 436 and 448 

[Docket No. 90N-0133] 

Antibiotic Drugs; Cyclosporine 
Capsules 

AGENCY: Food and Drug Administration. 
HHS. 

action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
antibiotic drug regulations to provide for 
the inclusion of accepted standards for a 
new oral dosage form of cyclosporine, 
cyclosporine capsules. The 
manufacturer has supplied sufficient 
data and information to establish its 
safety and efficacy. 
dates: Effective June 13,1990; written 
comments, notices of participation, and 
request for hearing by June 13,1990; 
data, information, and analyses to 
justify a hearing by July 13,1990. 
addresses: Written comments to the 
Dockets Management Branch (HFA- 
305). Food and Drug Administration, rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Peter A. Dionne. Center for Drug 
Evaluation and Research (HFD-520), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
443—4290. 

SUPPLEMENTARY INFORMATION: FDA has 

evaluated data submitted in accordance 
with regulations promulgated under 
section 507 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 357), as 
amended, with respect to a request for 


approval of a new oral dosage form of 
cyclosporine capsules. The agency has 
concluded that the data supplied by the 
manufacturer concerning this antibiotic 
drug are adequate to establish its safety 
and efficacy when used as directed in 
the labeling and that the regulations 
should be amended in parts 436 and 448 
(21 CFR parts 436 and 448) to provide for 
the inclusion of accepted standards for 
this product. 

Environmental Impact 

The agency ha9 determined under 21 
CFR 25.24(c)(6) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

Submitting Comments and Filing 
Objections 

This final rule announces standards 
that FDA has accepted in a request for 
approval of an antibiotic drug. Because 
this final rule is not controversial and 
because when effective it provides 
notice of accepted standards, FDA finds 
that notice and comment procedure is 
unnecessary and not in the public 
interest. This final rule, therefore, 
becomes effective June 13,1990. 
However, interested persons may, on or 
before June 13.1990, submit comments 
to the Dockets Management Branch 
(address above). Two copies of any 
comments are to be submitted, except 
that individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 

Any person who will be adversely 
affected by this final rule may file 
objections to it and request a hearing. 
Reasonable grounds for the hearing 
must be shown. Any person who 
decides to seek a hearing must file (1) on 
or before June 13.1990, a written notice 
of participation and request for hearing; 
and (2) on or before July 13.1990, the 
data, information, and analyses on 
which the person relies to justify a 
hearing, as specified in 21 CFR 314.300. 

A request for a hearing may not rest 
upon mere allegations or denials, but 
must set forth specific facts showing 
that there is a genuine and substantial 
issue of fact that requires a hearing. If it 
conclusively appears from the face of 
the data, information, and factual 
analyses in the request for hearing that 
no genuine and substantial issue of fact 
precludes the action taken by this order, 
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or if a request for hearing is not made in 
the required format or with the required 
analyses, the Commissioner of Food and 
Drugs will enter summary judgment 
against the person(s) who request(s) the 
hearing, making findings and 
conclusions and denying a hearing. All 
submissions must be filed in three 
copies, identified with the docket 
number appearing in the heading of this 
document and filed with the Dockets 
Management Branch. 

The procedures and requirements 
governing this order, a notice of 
participation and request for hearing, a 
submission of data, information, and 
analyses to justify a hearing, other 
comments, and grants or denial of a 
hearing are contained in 21 CFR 314.300. 

All submissions under this order, 
except for data and information 
prohibited from public disclosure under 
21 U.S.C. 331(]) or 18 U.S.C. 1905, may be 
seen in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday. 

List of Subjects in 21 CFR Parts 436 and 
448 

Antibiotics. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR parts 436 and 
448 are amended as follows: 

PART 436—TESTS AND METHODS OF 
ASSAY OF ANTIBIOTIC AND 
ANTIBIOTIC-CONTAINING DRUGS 

1. The authority citation of 21 CFR 
part 436 continues to read as follows: 

Authority: Sec. 507 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 357). 

2. Section 436.212 is amended by 
adding new paragraph (e)(5) and 
revising paragraph (f) to read as follows: 

5 436.212 Disintegration test. 
***** 

(e) • • * 

(5) Capsules . Place one capsule into 
each of the six tubes of the basket, add 
a disk to each tube, and operate the 
apparatus, using distilled water as the 
immersion fluid. At the end of the time 
limit specified in the individual section 
for the capsules being tested, lift the 


basket from the fluid and observe the 
capsules. 

(0 Evaluation. Complete 
disintegration is defined as the state in 
which any residue of the tablet, pastille, 
or capsule (except fragments of the 
insoluble coating) remaining on the 
screen is a soft mass having no palpably 
firm core. The tablets, pastilles, or 
capsules pass the disintegration test if 
all of the units tested disintegrate 
completely under the conditions and 
time specified in the individual section 
for the antibiotic tablet, pastille, or 
capsule being tested. If one or two 
tablets, pastilles, or capsules fail to 
disintegrate completely, repeat the test 
on 12 additional tablets, pastilles, or 
capsules. The tablets, pastilles, or 
capsules pass the disintegration test if 
not less than 16 of the total 18 tested 
disintegrate completely. Enteric coated 
tablets fail the disintegration test if they 
show any distinct evidence of 
dissolution or disintegration after 1 hour 
immersion in simulated gastric fluid. 

PART 448—PEPTIDE ANTIBIOTIC 
DRUGS 

3. The authority citation for 21 CFR 
part 448 continues to read as follows: 

Authority: Sec. 507 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 357). 

§ 448.123a [Redesignated from § 448.123] 

4. Section 443.123 is redesignated as 
§ 448.123a and new §§ 448.123 and 
448.123b are added to read as follows: 

§ 448.123 Cyclosporine oral dosage 
forms. 

§ 448.123b Cyclosporine capsules. 

(8) Requirements for certification —(1) 
Standards of identity, strength, quality, 
and purity. Cyclosporine capsules are 
composed of cyclosporine in a suitable 
and harmless alcohol-vegetable oil 
solution enclosed by a soft gelatin 
capsule. Its cyclosporine content is 
satisfactory if it is not less than 90 
percent and not more than 110 percent 
of the number of milligrams of 
cyclosporine that it is represented to 
contain. The capsules shall disintegrate 
within 30 minutes. The cyclosporine 
used conforms to the standards 
prescribed by § 448.23, except heavy 
metals. 


(2) Labeling . It shall be labeled in 
accordance with the requirements of 
§ 432.5 of this chapter. 

(3) Requests for certification; samples. 
In addition to complying with the 
requirements of 8 431.1 of this chapter, 
each such request shall contain: 

(i) Results of tests and assays on: 

(A) The cyclosporine used in making 
the batch for cyclosporine content, loss 
on drying, and identity. 

(B) The batch for cyclosporine content 
and disintegration time. 

(ii) Samples, if required by the Center 
for Drug Evaluation and Research: 

(A) The cyclosporine used in making 
the batch: Six packages, each containing 
approximately 500 milligrams. 

(B) The batch: A minimum of 30 
capsules. 

(b) Test and methods of assay —(1) 
Cyclosporine content. Proceed as 
directed in § 436.346 of this chapter, 
except prepare the working standard 
and sample solutions and calculate the 
cyclosporine content as described in 
paragraphs (b)(l)(i) (A) and (B) and 
(b)(l)(ii) of this section. A typically 
suitable column for cyclosporine dosage 
forms is 250 millimeters long having an 
inside diameter of 4 millimeters packed 
with dimethyl silane chemically bonded 
to porous silica particles 10 microns in 
diameter (RP-2 (E.M. Science, S. 
Plainfield, NJ)). 

(i) Preparation of working standard 
and sample solutions. Note: Prepare 
working standard and sample solutions 
immediately before analysis. 

(A) Working standard solution. 
Dissolve an accurately weighed portion 
of the working standard in ethanol by 
shaking for st least 15 minutes. If 
necessary, ultrasonicate until the 
solution becomes completely clear. 

Dilute with ethanol to obtain a solution 
containing 1 milligram of cyclosporine 
activity per milliliter. 

(B) Sample solution. Cut open a 
representative number of capsules with 
a sharp blade and quantitatively 
transfer the capsule contents to a 
volumetric flask. Add sufficient ethanol 
to obtain a concentration of 1 milligiam 
of cyclosporine activity per milliliter 
(estimated). 

(ii) Calculations. Calculate the 
cyclosporine content in milligrams per 
capsule as follows: 


AuXP»xd 


Milligrams of cyclosporine per capsule 


A*Xl.000xn 
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where: 

A, = Area of the cyclosporine peak in the 
chromatogram of the cyclosporine 
working standard; 

P» = Cyclosporine content in the 
cyclosporine working standard solution 
in micrograms per milliliter; 

d= Dilution factor of the sample; and 

/? = Number of capsules in the sample 
assayed. 

(2) Disintegration time. Proceed as 
directed in $ 436.212 of this chapter, 
using the procedure described in 
S 436.212(e)(5). 

Dated: May 3.1990. 

Daniel L. Michels, 

Director. Office of Compliance. Center for 
Drug Evaluation and Research. 

[FR Doc. 90-11135 Filed 5-11-90; 8:45 am) 
BILLING CODE 4160-01-11 


21 CFR Part 510 

Animal Drugs, Feeds, and Related 
Products; Change of Sponsor 

AGENCY: Food and Drug Administration, 
HHS. 

action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect a 
change of sponsor from Franklin 
Laboratories to Franklin Laboratories, 
Inc. 

EFFECTIVE DATE: May 14, 1990. 

FOR FURTHER INFORMATION CONTACT. 

Benjamin A. Puyot, Center for 
Veterinary Medicine (HFV-130), Food 
and Drug Administration, 5600 Fishers 
Lane. Rockville, MD 20857, 301-443- 
1414. 

SUPPLEMENTARY information: Franklin 
Laboratories. P.O. Box 609, Amarillo, TX 
79105, has informed FDA it has changed 
it sponsor name and address to Franklin 
Laboratories, Inc., P.O. Box 717, Fort 
Dodge, IA 50501. Accordingly, the 
agency is amending the regulations in 21 
CFR 510.600 (c)(1) and (c)(2) to reflect 
the change. 

List of Subjects in 21 CFR Part 510 

Administrative practice and 
procedure, Animal drugs, Labeling. 
Reporting and recordkeeping 
requirements. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 510 is amended as follows: 

PART 510—NEW ANIMAL DRUGS 

1. The authority citation for 21 CFR 
part 510 continues to read as follows: 


Authority: Secs. 201. 301. 501. 502. 503. 512. 
701, 706 of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 321. 331, 351, 352. 353. 
360b. 371. 376). 

2. Section 510.600 Names, addresses, 
and drug labeler codes of sponsors of 
approved applications is amended in the 
table in paragraph (c)(1) by removing 
the entry “Franklin Laboratories” and 
alphabetically adding a new entry 
“Franklin Laboratories, Inc.." and in 
paragraph (c)(2) in the table in the entry 
“010290“ by revising the sponsor name 
and address to read as follows: 

§ 510.600 Names, addresses, and drug 
labeler codes of sponsors of approved 
applications. 


(C) * 
(1) * 

• • 

• * 


Firm name and address 

Drug 

labeler 

code 

• • • • 

Franklin Laboratories. Inc., P.O. Box 717, 
Fori Dodo* IA 50501. 

• 

010290 

• 

• • • 

• 

(2) * 

• « 


Drug 

labeler 

code 

Firm name address 


• 

010290 

• • • • 

Franklin Laboratories. Inc., P.O. Box 717, 

Fort Dodge. IA 50501. 

• • • • 


Dated: May 4, 1990. 

Robert C. Livingston, 

Acting Director. Office of New Animal Drug 
Evaluation. Center for Veterinary Medicine. 
(FR Doc. 90-11136 Filed 5-11-90; 8:45 amj 
BILUNG CODE 4160-01-61 


21 CFR Part 510 

Animal Drugs, Feeds, and Related 
Products; Change of Sponsor 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect a 
change of sponsor from Shurjets Co., 
Inc., to Jorgensen Laboratories, Inc. 
EFFECTIVE DATE: May 14, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Benjamin A. Puyot. Center for 
Veterinary Medicine (HFV-130). Food 
and Drug Administration, 5600 Fishers 
Lane. Rockville. MD 20857, 301-443- 
1414. 


SUPPLEMENTARY INFORMATION: 

Jorgensen Laboratories. Inc., 1450 North 
Van Buren Avenue, Loveland. CO 80538, 
advised FDA of a change of sponsor for 
NADA 10-481 from Shurjets Co., Inc.. 
2080 West 15th Street, Loveland, CO 
80537. The agency is amending the 
regulations in 21 CFR 510.600(c) (1) and 
(2) to reflect the change. 

Lists of Subjects in 21 CFR Part 510 

Administrative practice and 
procedure. Animal drugs, Labeling. 
Reporting and recordkeeping 
requirements. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 510 is amended as follows: 

PART 510—NEW ANIMAL DRUGS 

1. The authority citation for 21 CFR 
part 510 continues to read as follows: 

Authority: Secs. 201. 301, 501. 502. 503, 512. 
701, 706 of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 321. 331, 351. 352, 353. 
360b, 371, 376). 

2. Section 510.600 is amended in the 
table in paragraph (c)(1) by removing 
the entry “Shurjets Co., Inc.," and by 
alphabetically adding an entry 
“Jorgensen Laboratories, Inc.," and in 
the table in paragraph (c)(2) in the entry 
for “035999“ by revising the sponsor 
name and address to read as follows: 


$ 510.600 Names, addresses, and drug 
labeler codes of sponsors of approved 
applications. 


• • 

(c) * 
(1) • 

* • t 

• • 

• • 


Firm name and address 

Drug 

labeler 

code 

• • • • 

Jorgensen Laboratories. Inc.. 1450 North 

Van Buren Ave.. Loveland, CO 80538. 

• • • • 

• 

035999 

• 

(2) * 

• * 


Drug 

labeler 

code 

Firm name and address 


• 

035999 

• 

■ • * • 

Jorgensen Laboratories. Inc.. 1450 North 
Van Buren Ave., Loveland. CO 80538. 

• • • • 
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Dated: May 1,1990. 

Ruber! C. Livingston, 

Acting Director, Office of New Animal Drug 
Evaluation, Center for Veterinary Medicine. 

IFR Doc. 90-11137 Filed 5-11-90; 8:45 am] 

BILLING CO€>€ 4160-01-*! 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Part 1 
[T.D. 8301] 

RIN 1545-AI91 

Definition of Compensation 

agency: Internal Revenue Service. 
Treasury. 

action: Temporary regulations. 

summary: This document contains 
temporary regulations relating to the 
scope and meaning of the term 
“compensation” in section 414(s) of the 
Internal Revenue Code of 1986. They 
reflect changes made by the Tax Reform 
Act of 1986 (TRA ’86) and conform the 
existing regulations to section 1115 of 
the Tax Reform Act of 1986 (100 Stat. 
2453) and section 1011(j)(l) of the 
Technical and Miscellaneous Revenue 
Act of 1988. These temporary 
regulations provide guidance necessary 
to comply with the law and will affect 
sponsors of. and participants in. 
pension, profit-sharing and stock bonus 
plans, and certain other employee ' 
benefit plans. The text of the temporary 
regulations set forth in this document 
also serves as the text of the proposed 
regulations for the notice of proposed 
rulemaking that appears in the Proposed 
Rules Section of this issue of the Federal 
Register. These temporary regulations 
are issued in conjunction with three 
other sets of proposed regulations 
concerning the application of sections 
401(a)(4). 401(a)(17), and 4Gl(a)(26) to 
pension, profit sharing and stock bonus 
plans. In each of these areas, 
compensation under section 414(s) is an 
important concept. 

effective date: These temporary 
regulations are effective for years 
beginning on or after January 1.1987. 

FOR FURTHER INFORMATION CONTACT 

Concerning the temporary regulations, 
Marjorie Hoffman, Office of the 
Assistant Chief Counsel (Employee 
Benefits and Exempt Organizations), at 
202-343-6954 (not a toll-free number). 
Concerning the hearing, Carol Savage, 


Regulations Unit, at 202-343-0232 or 
202-566-3935 (not toll-free numbers). 

SUPPLEMENTARY INFORMATION: 
Background 

This document amends the Income 
Tax Regulations (26 CFR part 1) under 
section 414(s) and under section 
415(c)(3) of the Internal Revenue Code of 
1986 (Code). These amendments 
conform the regulations to section 1115 
of the Tax Reform Act of 1986 (TRA ’86) 
and section 1011(j)(l) of the Technical 
and Miscellaneous Revenue Act of 1988 
(TAMRA). 

Reissuance of Proposed and Temporary 
Regulations 

Section 1.414(s)-lT, Compensation, 
was originally published, with 
§ 1.414(q)-lT, Highly Compensated 
Employee, in the Federal Register on 
February 19.1988, as temporary 
regulations as well as the text of 
proposed regulations (prior regulations) 
to amend the Income Tax Regulations to 
conform to section 1115 of the Tax 
Reform Act of 1986. See 53 FR 4965. 

4999. Comments were solicited and a 
hearing was held on December 4.1989. 
The definition of compensation in 
section 414(s)(l) was substantially 
revised by section 1011(j)(l) of TAMRA. 
Consequently $ 1.414(s)-lT published on 
February 19.1988 has been revised and 
is now reissued as temporary 
regulations and the text of proposed 
regulations in order to incorporate the 
new definition of compensation under 
section 414(s)(l). 

The revised rules have been 
developed in conjunction with the 
development of regulations under 
section 401(a)(4) in order to provide 
comprehensive guidance on the 
nondiscrimination requirements 
applicable to qualified plans. These 
temporary regulations alter the overall 
approach taken in the prior temporary 
regulations. As a result, the provisions 
in $ 1.414(s)-lT addressing statutory 
provisions that remained essentially 
unchanged have also been substantially 
revised. 

Overview 

Section 414(s) and these temporary 
regulations provide rules for defining 
compensation for purposes of applying 
any provision that specifically refers to 
section 414(s). For example, section 
414(s) is explicitly referred to in many of 
the nondiscrimination provisions 
applicable to pension, profit-sharing, 
and stock bonus plans qualified under 
section 401(a). The amount of plan 
benefits or contributions, expressed as a 


percentage of compensation within the 
meaning'of section 414(s), is generally 
one of the key factors in determining 
whether these nondiscrimination 
provisions are satisfied. 

These temporary regulations 
implement the section 414(s) definition 
of compensation as compensation 
within the meaning of section 415(c)(3). 
In addition, these temporary regulations 
exercise the authority granted to the 
Secretary in section 414(s) to prescribe 
alternative nondiscriminatory 
definitions of compensation. 

These temporary regulations also 
amend the regulations defining 
compensation within the meaning of 
section 415(c)(3) to clarify those 
amounts that are included in 
compensation under the existing rules 
and to add the two types of wages 
reported on Form W-2 to the definitions 
that automatically satisfy section 
415(c)(3). 

The revised temporary regulations 
under section 414(s) provide that any 
definition of compensation 
automatically satisfies section 414(s) if it 
includes all compensation within the 
meaning of section 415(c)(3) and 
excludes all other compensation. The 
temporary regulations also provide a 
safe harbor alternative definition of 
compensation that automatically 
satisfies section 414(s) without further 
testing. Furthermore, the temporary 
regulations generally provide that any 
other reasonable definition of 
compensation satisfies section 414(s) if 
the definition does not by design favor 
highly compensated employees and 
satisfies a nondiscrimination 
requirement. Finally, the temporary 
regulations provide rules that permit 
compensation to include elective salary 
reduction contributions specified in 
section 414(s)(2), section 457 deferred 
compensation, and section 414(h) 
employer pick-up amounts. 

Definitions of Total Compensation 
Under Section 415(c)(3) 

The Code treats compensation within 
the meaning of section 415(c)(3) as the 
basic definition of compensation to be 
used to determine whether plan 
qualification requirements are satisfied. 
This definition may therefore be used to 
apply the limits on benefits and 
contributions under section 415. to 
determine which employees of an 
employer are highly compensated, and 
to determine whether a plan satisfies 
any applicable nondiscrimination 
requirements. 

The temporary regulations amend 
5 1.415-2(d) to add the types of wages 
reported on Form W-2 (FICA wages and 
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wages for purposes of income tax 
withholding) to the definitions of 
compensation that satisfy section 
415(c)(3). This approach permits use of 
these W-2 wage amounts for each of the 
three purposes described above and 
permits an employer to use 
compensation data already maintained 
for employment tax purposes in 
administering its retirement plan. 

Additionally, because the definition of 
compensation in section 415(c)(3) is the 
basic definition of compensation used to 
determine whether plan qualification 
requirements are satisfied. 51-415- 
2(d)(1) has been revised to clarify what 
amounts are included in compensation 
(within the meaning of section 415(c)(3)) 
under the existing rules. These revisions 
are designed to clarify the existing rules 
with respect to certain items of 
compensation and make the existing 
rules easier to use for employers who do 
not choose to use one of the two new 
employment tax definitions of 
compensation. 

For purposes of determining both 
whether a plan is nondiscriminatory and 
which employees are highly 
compensated employees, compensation 
that is currently includable in gross 
income should be used. Therefore, the 
temporary regulations eliminate the rule 
in 5 1.415—2(d)(4) permitting an employer 
to elect to use accrued compensation. 
The temporary regulations provide a de 
minimis rule that permits an employer to 
include in compensation amounts 
earned but not paid in a year because of 
the timing of pay periods and pay days, 
as long as these amounts are paid during 
the first few weeks of the next year. Use 
of accrued compensation under this de 
minimis rule is permitted if used on a 
uniform and consistent basis with 
respect to all similarly situated 
employees. The temporary regulations 
provide a transitional period in order to 
allow employers to make adjustments 
for this change. Consequently, the 
elimination of the election to use 
accrued compensation applies only to 
years beginning after December 31,1991. 

Finally. 5 1.415-29(d) has been 
updated to reflect certain statutory 
changes to other sections of the Code. 
This revision, however, is not 
comprehensive. For example, no 
revisions were considered to the rules in 
§ 1.415—2(d)(2) for determining amounts 
not included in compensation. The 
Service welcomes comments concerning 
any rules in § 1.415—2(d) that require 
additional clarification or updating. 

Alternative Definitions of Compensation 

The alternative definitions of 
compensation provided in the prior 
regulations are changed and 


significantly expanded in these 
temporary regulations to make the 
applicable rules easier for employers to 
use. A safe harbor alternative definition 
is provided that is deemed to be 
nondiscriminatory and thus 
automatically satisfies section 414(s). 

The method for determining whether 
other alternative definitions of 
compensation are discriminatory has 
been modified. 

Under the safe harbor alternative 
definition, an employer may generally 
define compensation as including 
regular or base salary or wages, plus 
commissions, tips, overtime and other 
premium pay, and bonuses, and 
excluding (even if includable in gross 
income) reimbursements or other 
expense allowances, fringe benefits 
(whether cash or noncash), moving 
expenses, deferred compensation, and 
welfare benefits. Consequently, under 
this alternative definition of 
compensation, most forms of noncash 
compensation, which may be difficult to 
anticipate, are excluded from 
compensation. Similarly, many forms of 
compensation that are based on an 
employee’s individual need rather than 
a rate of payment for services performed 
are excluded from compensation. 

In addition to the safe harbor 
definition, the temporary regulations 
provide that any other alternative 
definition of compensation satisfies 
section 414(s) if it is reasonable, does 
not by design favor highly compensated 
employees, and satisfies a 
nondiscrimination requirement. Thus, if 
the definition of compensation under an 
employer’s retirement plan for 
determining benefits or contributions is 
reasonable and nondiscriminatory. the 
employer generally may use that 
definition to determine if the plan 
satisfies any appbcable 
nondiscrimination requirements, thereby 
limiting the compensation data that 
must be collected to administer the plan. 

This flexible approach to defining 
compensation is intended to 
accommodate the legitimate business 
needs and problems of employers while 
retaining the basic statutory requirement 
that the definition of compensation must 
be nondiscriminatory. For example, this 
approach permits employers to use 
definitions designed to: (1) Exclude 
amounts that may fluctuate significantly 
from year to year and thus are difficult 
for the employer to anticipate; or (2) 
take into account the relative 
administrative difficulty of capturing 
certain amounts on the employer’s 
pension accounting systems. The 
temporary regulations provide the 
following examples of compensation 
that, subject to the applicable facts and 


circumstances, an employer might 
exclude under a reasonable definition of 
compensation: any type of additional 
compensation for employees working 
outside their regularly scheduled tour of 
duty (such as overtime pay. permiums 
for shift differential, and call-in 
premiums); bonuses for individual 
performance; or any type of 
compensation excluded under the safe 
harbor definition. 

Nondiscrimination Requirement 

The temporary regulations provide 
that an alternative definition of 
compensation is nondiscriminatory 
under section 414(s) if the average 
percentage of total compensation 
included under the alternative definition 
of compensation for an employer’s 
highly compensated employees as a 
group does not exceed by more than a 
de minimis amount the average 
percentage of total compensation 
included under the alternative definition 
for the employer’s other employees as a 
group. 

An employer may use any reasonable 
method to determine whether this 
requirement is satisfied. For example, an 
employer may calculate individual 
percentages for each employee in a 
group and then average the percentage 
as described in Q&A-4 of the prior 
regulations. Alternatively, an employer 
may calculate an aggregate 
compensation percentage for each group 
of employees by dividing the aggregate 
amount of compensation of all 
employees in that group that is included 
under the alternative definition by the 
aggregate amount of total compensation 
of all employees in that group. This 
alternative method is considered 
reasonable only if it does not produce 
distortion as a result of the extra weight 
given employees with higher 
compensation in the relevant group. 

The temporary regulations provide 
that the determination of whether the 
average percentage of total 
compensation included for the 
employer’s highly compensated 
employees as a group exceeds by more 
than a de minimis amount the average 
percentage of total compensation 
included for the employer’s other 
employees as a group is based on the 
applicable facts and circumstances. 

Consistent with this approach, the 
temporary regulations provide that the 
differences between the percentages for 
prior periods may be considered in 
determining whether the difference 
between the percentages for a given 
period is de minimis, recognizing that 
small fluctuations in the compensation 
percentages may be caused by 
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fluctuations in an employer’s work force 
or business operations unrelated to the 
employer’s pension plan. In addition, an 
isolated instance of a more than de 
minimis difference between the 
compensation percentages that is due to 
an extraordinary unforeseeable event 
(such as large overtime payments after a 
major hurricane) will be disregarded if 
the amount of the difference in prior 
determination periods was de minimis. 

Availability of Elective Contribution and 
of Employee Contributions and 
Matching Contributions 

These temporary regulations clarify 
that any reasonable definition of 
compensation may be used to apply the 
nondiscrimination requirement with 
respect to the availability of elective 
contributions to eligible employees 
under a cash or deferred arrangement 
and with respect to the availability of 
employee contributions and matching 
contributions under a defined 
contribution plan. For example, for this 
limited purpose, it would generally be 
reasonable to define compensation as 
including only regular or base salary or 
wages even if the average percentage of 
total compensation included for an 
employer’s highly compensation 
employees under this definition exceeds 
by more than a de minimis amount the 
average percentage of total 
compensation included for an 
employer’s other employees. This 
special rule is appropriate for testing the 
availability of elective contributions and 
of employee contributions and matching 
contributions because the actual 
deferral percentage (ADP) test in section 
401(k}(3) and the actual contribution 
percentage (ACP) test in section 401 (m) 
are the principal means for determining 
whether elective contributions under a 
cash or deferred arrangement and 
matching contributions and employee 
contributions under a defined 
contribution plan are nondiscriminatory 
in amount. For the same reason, sections 
401(k) and 401 (m) require a definition of 
compensation that satisfies section 
414(s) to be used to determine if the 
ADP test and ACP test are satisfied. 

Thus, the broad definition of 
compensation usable for availability 
testing cannot be used for ADP and ACP 
testing unless that definition satisfies 
either the safe harbor or 
nondiscriminatory alternative definition 
requirements of section 414{s). 

Inclusion of Certain Elective 
Contributions and Deferred 
Compensation 

Section 414(s)(2) permits an employer 
to include in compensation elective 
contributions that are not includable in 


gross income under section 125, 
402(a)(8). 402(h), or 403(b). The 
temporary regulations incorporate this 
alternative and also permit the inclusion 
in compensation of section 457 deferred 
compensation (under certain plans 
maintained by state and local 
governments or tax-exempt 
organizations) and employer pick-up 
amounts (relating to certain government 
plans). 

In the case of the safe harbor 
definition of compensation that 
automatically satisfy section 414(s), the 
temporary regulations require the 
definition of compensation to either 
include or exclude all of the above types 
of elective contributions and deferred 
compensation in order to continue 
automatically to satisfy section 414(s). 

In order to accommodate the existing 
practices of employers, however, the 
temporary regulations permit an 
alternative definition of compensation 
under section 414(s) to include some but 
not all of the types of elective 
contributions and deferred 
compensation described above if the 
definition satisfies the 
nondiscrimination requirement under 
section 414(s) taking the elective 
contributions or deferred compensation 
into account. 

Consistency Requirements for Use of a 
Definition 

The temporary regulations provide 
that an employer may use any definition 
of compensation that satisfies section 
414(s) to determine if an applicable 
provision is satisfied with respect to a 
plan. This rule is designed to permit an 
employer, whenever possible, to use the 
definition used under the plan for 
calculating contributions or benefits to 
determine if an applicable 
nondiscrimination provision is satisfied. 
Consequently, an employer that 
maintains several pension, profit- 
sharing, or stock bonus plans may 
generally use one definition of 
compensation that satisfies section 
414(s) in determining whether one of the 
plans satisfies a particular 
nondiscrimination requirement (such as 
section 401(a)(4)) and use the same or a 
different definition of compensation in 
determining whether another plan 
satisfies the same nondiscrimination 
requirement. The definition of 
compensation selected generally must 
be used consistently to define the 
compensation of all employees taken 
into account in determining whether a 
plan satisfies the nondiscrimination 
provision for the determination period 
with respect to that provision. This 
general flexibility in section 414(s) does 
not overrule any more specific 


requirements that relate to a particular 
use of the term compensation. 

Effective Date of These Temporary 
Regulations 

These revised temporary regulations 
are effective for years beginning on or 
after January 1,1987. However, for years 
beginning before January 1,1991. 
compliance with either the provisions of 
these revised temporary regulations or 
the provisions of the prior regulations 
constitutes compliance with these 
revised temporary regulations. 

Special Analyses 

It has been determined that these 
rules are not major rules as defined in 
Executive Order 12291. Therefore, a 
Regulatory Impact Analysis is not 
required. It has been determined that 
section 553(b) of the Administrative 
Procedure Act (5 U.S.C. chapter 5) and 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 6) do not apply to these 
temporary regulations, and, therefore, a 
Regulatory Flexibility Analysis is not 
required. Pursuant to section 7805(f) of 
the Internal Revenue Code, the notice of 
proposed rulemaking for the regulations 
is being submitted to the Administrator 
of the Small Business Administration for 
comment on their impact on small 
business. 

Drafting Information 

The principal author of these 
temporary regulations is Marjorie 
Hoffman, Office of the Assistant Chief 
Counsel (Employee Benefits and Exempt 
Organizations), Internal Revenue 
Service. However, other personnel from 
the Service and Treasury Department 
participated in their development. 

List of Subjects—26 CFR 1.401-0—1.425- 
1 

Employee benefit plans. Employee 
stock ownership plans, Income taxes, 
Individual retirement accounts. 

Pensions, Stock options. 

Adoption of Amendments to the 
Regulations 

Accordingly 26 CFR part 1 is amended 
as follows: 

Income Tax Regulations 

PART 1—[AMENDED] 

Paragraph 1. The authority citation for 
part 1 continues to read in part as 
follows: 

Authority: 26 U.S.C. 7805. * * # section 
1.414(s)-lT is also issued under 26 U.S.C. 

414(s). 

Para. 2. Section 1.414(s)-lT is revised 
to read as follows: 
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§ 1.414(s)-IT Definition of compensation 
(temporary). 

(a) Introduction —(1) In general 
Section 414(s) and this section provide 
rules for defining compensation for 
purposes of applying any provision that 
specifically refers to section 414(g) or 
this section. For example, section 414 (b) 
is explicitly referred to in many of the 
nondiscrimination provisions applicable 
to pension, profit-sharing, and stock 
bonus plans qualified under section 
401(a). This section implements the 
section 414(s) definition of 
compensation as compensation within 
the meaning of section 415(c)(3), and it 
exercises the authority granted to the 
Secretary to prescribe alternative 
nondiscriminatory definitions of 
compensation. A definition of 
compensation that satisfies section 
414(g) may also include certain types of 
elective contributions and deferred 
compensation. 

(2) Limitations on scope of section 
414(s). Section 414(s) and this section do 
not apply unless a provision specifically 
refers to section 414(s) or these 
regulations. For example, even though a 
definition of compensation permitted 
under section 414(s) must be used in 
determining whether the contributions 
or benefits under a pension, profit 
sharing, or stock bonus plan satisfy a 
certain applicable provision (such as 
section 401(a)(4)), the plan is not 
required to use a definition of 
compensation that satisfies section 
414(s) in calculating the amount of 
contributions or benefits actually 
provided under the plan. 

(3) Overview. Paragraph (b) of this 
section provides consistency rules for 
the use of a definition of compensation 
that satisfies section 414(s). Paragraph 
(c) of this section contains specific 
definitions of compensation that satisfy 
section 414(s) without satisfying any 
additional nondiscrimination 
requirement under section 414(s). 
Paragraph (d) of this section provides 
rules permitting the use of alternative 
definitions of compensation that satisfy 
section 414(s) as long as the 
nondiscrimination test described in 
paragraph (d)(2) of this section is met. 
Paragraph (e) of this section provides 
other special rules, including a special 
rule for determining the compensation of 
a self-employed individual under an 
alternative definition of compensation. 

(b) Consistency requirements for use 
of a definition. Any definition of 
compensation that satisfies section 
414(s) may be used when a provision 
explicitly refers to section 414(s) unless 
the reference specifically indicates 
otherwise. For example, any definition 
of compensation that satisfies section 


414(s) may be used to determine 
whether a particular money purchase 
pension plan satisfies section 401(a)(4). 

At the same time, a different definition 
of compensation that satisfies section 
414(s) may be used to determine 
whether a defined benefit plan 
maintained by the same employer and 
not aggregated with the money purchase 
plan satisfies the requirements of 
section 401(a)(4). Each definition of 
compensation selected must be used 
consistently to define the compensation 
of all employees taken into account in 
satisfying the requirements of an 
applicable provision for the relevant 
determination period. For example, the 
same definition of compensation 
generally must be used consistently to 
define the compensation of all 
employees taken into account in 
determining whether section 401(a)(4) is 
satisfied in a particular instance. An 
employer may. however, change its 
definition of compensation for a 
subsequent determination period with 
respect to that same provision. Rules 
provided under any provision 
specifically requiring use of a section 
414(a) definition of compensation may 
modify the consistency requirements of 
this paragraph. 

(c) Specific definitions of 
compensation that satisfy section 
414(s}—[\) General rules. The 
definitions of compensation provided in 
paragraphs (c)(2) and (c)(3) of this 
section satisfy section 414(s) and need 
not satisfy any additional 
nondiscrimination requirement under 
section 414(s). Paragraph (c)(2) of thi9 
section describes definitions of 
compensation within the meaning of 
section 415(c)(3). Paragraph (c)(3) of this 
section provides a safe harbor 
alternative definition of compensation 
that is deemed nondiscriminatory. 
Paragraph (c)(4) of this section permits 
any definition provided in paragraph 
(c)(2) or (c)(3) of this section to include 
certain types of elective contributions 
and deferred compensation. 

(2) Compensation within the meaning 
of 415(c)(3). A definition of 
compensation that includes all 
compensation within the meaning of 
section 415(c)(3) and excludes all other 
compensation satisfies section 414(s). 
Section 1.415-2 (d)(1) and (d)(2) provide 
rules for determining items of 
compensation included in and excluded 
from compensation within the meaning 
of section 415(c)(3). In addition. § 1.415- 
2(d)(10) and (d)(ll) provide safe harbor 
definitions that are treated as satisfying 
section 415(c)(3), and these definitions 
therefore satisfy section 414(s). 
Additional definitions of compensation 
that are prescribed by the Commissioner 


as satisfying section 415(c)(3) under the 
authority provided in 5 1.415-2(d)(12) 
also satisfy section 414(s). 

(3) Safe-harbor alternative definition. 
Under the safe harbor alternative 
definition in this paragraph (c)(3). 
compensation is compensation as 
defined in paragraph (c)(2) of this 
section, reduced by all of the following 
items (even if includable in gross 
income): reimbursements or other 
expenses allowances, fringe benefits 
(cash and noncash), moving expenses, 
deferred compensation, and welfare 
benefits. However, this definition is not 
permitted to be used to determine the 
compensation of a self-employed 
individual even if the consistency 
requirement in paragraph (b) of this 
section would otherwise require using 
this alternative definition. The 
compensation for any relevant self- 
employed individual must be 
determined pursuant to the rules in 
paragraph (e)(1) of this section. 

(4) Inclusion of certain deferrals in 
compensation. Any definition of 
compensation provided in paragraph 
(c)(2) or (c)(3) of this section will satisfy 
section 414(s) even though it is modified 
to include all of the following types of 
elective contributions and all of the 
following types of deferred 
compensation: 

(i) Elective contributions that are 
made by the employer on behalf of its 
employees that are not includable in 
income under section 125. section 
402(a)(8). section 402(h). or section 
403(b); 

(ii) Compensation deferred under an 
eligible deferred compensation plan 
within the meaning of section 457(b) 
(deferred compensation plans of state 
and local governments and tax-exempt 
organizations); and 

(iii) Employee contributions (under 
governmental plans) described in 
section 414(h)(2) that are picked up by 
the employing unit and thus are treated 
as employer contributions. 

(d) Alternative definitions of 
compensation —(1) Any reasonable 
definition of compensation —(i) General 
rule. In addition to the definitions 
provided in paragraph (c) of this section, 
any definition of compensation satisfies 
section 414(s) with respect to employees 
(other than self-employed individuals) if 
the definition of compensation is 
reasonable, does not by design favor 
highly compensated employees, and 
satisfies the nondiscrimination 
requirement in paragraph (d)(2) of this 
section. Subject to the applicable facts 
and circumstances, a reasonable 
definition of compensation is permitted 
to, on a consistent basis, exclude certain 
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types of compensation, including (but 
not limited to) one or more of the 
following: any type of additional 
compensation for employees working 
outside their regularly scheduled tour of 
duty (such as overtime pay, premiums 
for shift differential and call-in 
premiums); bonuses for individual 
performance; or any type of 
compensation excluded under the safe 
harbor alternative definition in 
paragraph (c)(3) of this section. A 
reasonable definition of compensation is 
also permitted to include any of the 
types of elective contributions or 
deferred compensation described in 
paragraph (c)(4) of this section. 

(ii) Availability of elective 
contributions and of employee 
contributions and matching 
contributions . For the limited purposes 
of applying the nondiscrimination 
requirements in 11.401(kM(e){l)(ii) 
with respect to the availability of 
elective contributions to eligible 
employees under a cash or deferred 
arrangement and in S 1.401(m)-l(c)(l) 
with respect to the availability of 
employee contributions and the 
availability of matching contributions 
under a defined contribution plan, any 
reasonable definition of compensation, 
such as regular or base salary or wages, 
is treated as nondiscriminatory and 
therefore satisfies section 414(a). This 
special rule does not apply for any other 
purpose. Including application of the 
actual deferral percentage test of section 
401(k)(3) or the actual contribution 
percentage test of section 401(m)(2). 

(iii) Self-employed individuals. An 
alternative definition of compensation 
under this paragraph (d) is not permitted 
to be used to determine the 
compensation of a self-employed 
individual even if the consistency 
requirement in paragraph (b) of this 
section would otherwise require using 
this alternative definition. The 
compensation for any relevant self- 
employed individuals must be 
determined pursuant to the rules in 
paragraph (e)(1) of this section. 

(2) Nondiscrimination requirement — 

(i) In general An alternative definition 
of compensation under this paragraph 

(d) is nondiscriminatory under section 
414(s) if the average percentage of total 
compensation included under the 
alternative definition of compensation 
for an employer’s highly compensated 
employees as a group does not exceed 
by more than a de minimis amount the 
average percentage of total 
compensation included under the 
alternative definition for the employer’s 
other employees as a group. 

(ii) Total compensation. For purposes 
of this paragraph (d)(2), total 


compensation must be determined using 
a definition of compensation provided in 
paragraph (c)(2) of this section. An 
employer is permitted to increase this 
amount by including all the types of 
elective contributions and deferred 
compensation described in paragraph 
(c)(4) of this section. Total compensation 
taken into account for each employee 
(including, if added, the elective 
contributions and deferred 
compensation described in paragraph 
(c)(4) of this section) may not exceed the 
annual compensation limit of section 
401(a)(17). 

(iii) Employees taken into account In 
applying the requirement of this 
paragraph (d)(2), the employees taken 
into account are the same employees 
taken into account in satisfying the 
requirements of the applicable provision 
that refers to section 414(s). 
Alternatively, all of the nonexcludable 
employees of the employer may be 
taken into account in applying the 
requirements of this paragraph (d)(2), 
unless doing so can reasonably be 
expected to result in a distortion in the 
percentages that is more than de 
minimis given the compensation 
characteristics of the employer's work 
force. For purposes of determining the 
employees taken into account under 
either alternative, self-employed 
individuals are disregarded. 

(i v) Facts and circumstances 
determination. The determination of 
whether the average percentage of total 
compensation included for the 
employer’s highly compensated 
employees as a group exceeds by more 
than a de minimis amount the average 
percentage of total compensation 
included for the employer's other 
employees as a group is based on the 
applicable facts and circumstances. The 
differences between the percentages for 
prior periods may be considered in 
determining whether the amount of the 
difference between the percentages for a 
given period is more than de minimis. In 
addition, an isolated instance of a more 
than de minimis difference between the 
compensation percentages that is due to 
an extraordinary unforeseeable event 
(such as overtime payments due to a 
major hurricane) will be disregarded if 
the amount of the difference m prior 
determination periods was de minimis. 

(e) Special rules — (1) Self-employed 
individuals —(i) General rule. If an 
alternative definition of compensation 
under paragraph (c)(3) or (d) of this 
section is used to satisfy an applicable 
provision, an equivalent alternative 
compensation amount must be 
determined for any self-employed 
individual who is in the group of 
employees for whom paragraph (b) of 


this section requires a single definition 
of compensation to be used. This 
equivalent alternative compensation 
amount is determined by multiplying the 
self-employed individual's total earned 
income (as defined in section 401(c)(2)) 
by the percentage of total compensation 
(as definied in paragraph (d)(2)(H) of this 
section) included under the alternative 
definition for the employer's common- 
law emplyees as a group (determined in 
a manner consistent with the rules in 
paragraph (d)(2)(iii) of this section). For 
purposes of this determination, highly 
compensated common-law employees 
must be disregarded. This equivalent 
alternative compensation amount will 
be treated as compensation determined 
using the alternative definition of 
compensation. 

(ii) Inclusion of elective contributions . 
If the alternative definition of 
compensation includes any types of 
elective contributions described in 
paragraph (c)(4) of this section, the self- 
employed individual's earned income for 
this determination must be increased by 
the amount of elective contributions 
made by the employer on behalf of the 
self-employed individual, and the 
definition of total compensation for this 
determination must include all the types 
of elective contributions described in 
paragraph (c)(4) of this section made by 
the employer on behalf of common-law 
employees (other than highly 
compensated employees). 

(2) Leased employees. (Reserved) 

(f) The Commissioner may in revenue 
rulings, notices, and other guidance of 
general applicability provide additional 
rules for defining compensation within 
the meaning of section 414(8], including 
additional definitions of compensation 
that satisfy section 414(s). 

(g) Effective date —(1) Genera! 
effective date. This { 1.414(s)-lT applies 
to years beginning on or after Janauary 
1,1987. 

(2) Optional use of prior regulations. 
For years beginning before May 14,1990 
employers may. in defining 
compensation for purposes of section 
414(g), comply with either the provisions 
of this i 1.414(s)-lT or the prior 
regulation provisions of $ 1.414(s)-lT. 

See 2G CFR § 1.414(s)-lT (revised as of 
April 1.1989). 

Par. 3. Section 1.415-2, paragraph 
(d)(1), (d)(4), and the last sentence of 
paragraph (d)(6) are revised, paragraph 
(d)(8) is redesignated as paragraph 
(d)(10), paragraphs (d)(ll) and (d)(12) 
are added, paragraph (d)(8) is added 
and reserved, and paragraph (d)(9) is 
added and reserved. 
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$ 1.415-2 Definitions and special rules. 

• • • • « 

(d) Compensation —(1) Items 
includable as compensation. For 
purposes of applying the limitations of 
section 415, the term "compensation” 
includes— 

(i) The participant’s wages, salaries, 
fees for professional service and other 
amounts received (without regard to 
whether or not an amount is paid in 
cash) for personal services actually 
rendered in the course of employment 
with the employer maintaining the plan 
to the extent that the amounts are 
includable in gross income (including, 
but not limited to, commissions paid 
salesmen, compensation for services on 
the basis of a percentage of profits, 
commissions on insurance premiums, 
tips, bonuses, fringe benefits, 
reimbursements, and expense 
allowances). 

(ii) In the case of a participant who is 
an employee within the meaning of 
section 401(c)(1) and the regulations 
thereunder, the participant’s earned 
income (as described in section 401(c)(2) 
and the regulations thereunder). 

(iii) Amounts described in section 
104(a)(3). 105(a) and 105(h), but only to 
the extent that these amounts are 
includable in the gross income of the 
employee. 

(iv) Amounts paid or reimbursed by 
the employer for moving expenses 
incurred by an employee, but only to the 
extent that these amounts are not 
deductible by the employee under 
section 217. 

(v) The value of a non-qualified stock 
option granted to an employee by the 
employer, but only to the extent that the 
value of the option is includable in the 
gross income of the employee for the 
taxable year in which granted. 

(vi) The amount includable in the 
gross income of an employee upon 
making the election described in section 
83(b). 

Paragraphs (d)(l)(i) and (d)(l)(ii) of this 
section include foreign earned income 
(as defined in section 911(b)). whether or 
not excludable from gross income under 
section 911. 

* • • • « 

(4) Election to use compensation 
accrued during limitation year —(i) 

Years beginning after December 31, 

1991. For limitation years beginning after 
December 31,1991, an employer may not 
use accrued compensation. Any election 
previously made to use accrued 
compensation is not valid for limitation 
years beginning after December 31,1991. 

(ii) De minimis accrued compensation. 
Notwithstanding paragraph (d)(4)(i) of 
this section, an employer may include in 


compensation amounts earned but not 
paid in a year because of the timing of 
pay periods and pay days if these 
amounts are paid during the first few 
weeks of the next year, the amounts are 
included on a uniform and consistent 
basis with respect to all similarly 
situated employees, and no 
compensation is included in more than 
one limitation period. No formal election 
is required to include the accured 
compensation permitted under this de 
minimis rule. The rule described in this 
paragraph (d)(4)(H) does not apply to a 
section 403(b) annuity contract or to an 
individual retirement plan (as described 
in section 7701(a)(37)). 

(iii) Years beginning before January 1, 
1992. For limitation years beginning 
before January 1,1992, instead of using 
the compensation actually paid or made 
available to a participant during the 
limitation year, an employer may elect 
to use the compensation accrued for an 
entire limitation year for purposes of 
applying the limitations of section 415. 

In the case of a group of employers 
which constitute either a controlled 
group of corporations (within the 
meaning of section 414(b) as modified 
by section 415(h)) or trades or 
businesses (whether or not 
incorporated) which are under common 
control (within the meaning of section 
414(c) as modified by section 415(h)), the 
election to use accrued compensation 
must be made by all members of the 
group that maintain a qualified plan. 
Once an election is made, it remains in 
effect until it is revoked by the employer 
or group of employers. The election is 
made or revoked by the adoption of a 
written resolution by the employer or 
group of employers. The written 
resolution requirement described in the 
preceding sentence is satisfied if the 
election is made in connection with the 
adoption, by the employer, or 
employers, of the plan or any 
amendments to such plan. The rule 
described in this paragraph (d)(4)(iii) 
does not apply to a section 403(b) 
annuity contract or to an individual 
retirement plan (as described in section 
7701(a)(37)). 

• • • * « 

(6) Special rule for employees of 
controlled groups of corporations, etc. 

* # * This special rule is also applicable 
to an employee of two or more trades or 
businesses (whether or not 
incorporated) that are under common 
control (as defined in section 414(c) as 
modified by section 415(h)), to an 
employee of two or more members of an 
affiliated service group as defined in 
section 414(m), and to an employee of 
two or more members of any group of 


employers who must be aggregated and 
treated as one employer pursuant to 
section 414(o). 

• • • • • 

(8) Special rules for leased employees. 
(Reserved) 

(9) Special rules for permanent and 
total disability. (Reserved) 

(10) Safe harbor rule with respect to 
plan's definition of compensation. * # * 

(11) Alternative definition of 
compensation. In lieu of defining 
compensation in accordance with 
paragraph (d)(1) and (d)(2) of this 
section, for purposes of applying the 
limitations of section 415 in the case of 
employees other than employees within 
the meaning of section 401(c)(1), a plan 
may define compensation using either of 
the following definitions used for 
employment tax purposes, as modified 
herein, and the definition will be 
considered automatically to satisfy 
section 415(c)(3): 

(i) Section 3121(a) wages. Wages as 
defined in section 3121(a), for purposes 
of calculating social security taxes, but 
determined without regard to the wage 
base limitation in section 3121(a)(1), the 
special rules in section 3121(v) 
(applicable to certain elective 
contributions and nonqualified deferred 
compensation), any rules that limit 
covered employment based on the type 
or location of an employee's employer, 
and any rules that limit the 
remuneration included in wages based 
on familiar relationship or based on the 
nature or location of the employment or 
the services performed (such as the 
exceptions to the definition of 
employment in section 3121(b) (1) 
through (20)). 

(ii) Section 3401(a) wages. Wages as 
defined in section 3401(a) for purposes 
of income tax withholding at the source 
but determined without regard to any 
rules that limit the remuneration 
included in wages based on the nature 
or location of the employment or the 
services performed (such as the 
exception for agricultural labor in 
section 3401(a)(2)). 

(12) The Commissioner may in 
revenue rulings, notices, and other 
guidance of general applicability 
provide additional definitions of 
compensation that are treated as 
satisfying section 415(c)(3). 

• * • * • 

There is a need for immediate 
guidance with respect to the provisions 
contained in this Treasury decision. 
Section 414(s) is generally applicable to 
provisions that refer to it for years 
beginning on or after January 1,1987. 
Section 414(s) permits an employer to 
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use a definition of compensation other 
than the definition provided in section 
415(c)(3) to satisfy an applicable 
provision only if the alternative 
definition is prescribed by regulations. It 
is therefore found impracticable and 
contrary to the public interest to issue 
this Treasury decision with notice and 
public procedure under section 553(b) of 
title 5 of the United States Code or 
subject to the effective date limitations 
of section 553(d) of that title. 

Fred T. Goldberg, Jr., 

Commissioner of Internal Revenue. 

Approved: March 30.1990. 

|FR Doc. 90-10987 Filed 5-10-90; 8:45 ami 

BILLING CODE 4S30-01-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 100 
ICGD13 90-06] 

Regatta: Seattle Maritime Week 
Tugboat Races 

agency: Coast Guard, DOT. 
action: Final rule. 

summary: Special local regulations are 
being adopted for The Seattle Maritime 
Week Tugboat Races in Elliott Bay. 

Puget Sound, Seattle. Washington. This 
event will be held on Saturday, 26 May 
1990 from 12 p.m. PDT until 3:30 p.m. 
PDT. The regulations are needed to 
provide for the safety of race 
participants and spectators on the 
navigable waters during the event. 
EFFECTIVE DATE: These regulations 
become effective on 26 May 1990 at 12 
p.m., PDT and terminate on 26 May 1990 
at 3:30 p.m., PDT. 

FOR FURTHER INFORMATION CONTACT: 

LTJG R.T. RAMSEY, Assistant 
Operations Officer, Coast Cuard Croup 
Seattle. Tel: 206-286-5412. 
SUPPLEMENTARY INFORMATION: In 
accordance with 5 USC 553, a notice of 
proposed rulemaking has not been 
published for these regulations and good 
cause exists for making them effective in 
less than 30 days from the date of 
publication. Following normal 
rulemaking procedures would have been 
impractical. The application to hold the 
event was not received until 1 April 1990 
and there was not sufficient time 
remaining to publish proposed rules in 
advance of the event or to provide a 
delayed effective date. 

Drafting Information 

The drafters of these regulations are 
LTJG RT. RAMSEY, project officer. 


Group Seattle, and LT SCHRAM, project 
attorney. Thirteenth Coast Guard 
District Legal Office. 

Discussion of Regulations 

The Seattle Maritime Week Tugboat 
Races are being held as part of National 
Maritime Week. The races will be 
conducted in Elliott Bay. Puget Sound, 
Seattle, Washington, starting at Pier 57 
and proceeding northwest to Fishing 
Pier (Fish Haven) located northwest of 
Pier 86. This one day event draws 
participants from throughout the Pacific 
Northwest. The event is sponsored by 
the Port of Seattle Chapter of the 
Propeller Club of the U.S., and this 
rulemaking is undertaken at their 
request A large number of spectators 
are expected to gather in the waters 
near the race course. To promote the 
safety of both the spectators and 
participants, this special local regulation 
is required. 

Economic Assessment and Certification 

These regulations are considered non- 
major under Executive Order 12291 on 
Federal Regulation and nonsignificant 
under Department of Transportation 
regulatory policies and procedures (44 
FR 11034; February 26,1979.) 

List of Subjects in 33 CFR 100 

Marine safety. Navigation (water). 

Final Regulation 

In consideration of the foregoing, part 
100 of title 33, CFR, is amended as 
follows: 

1. The authority citation for pail 100 
continues to read as follows: 

Authority: 33 USC 1233; 49 CFR 1.46: and 33 
CFR 100.35. 

2. A temporary i of 100.35T1303 
is added to read as follows: 

ft 100.35T1303 Seattle Maritime Week 
Tugboat Races 

(a) Regulated area: By this regulation, 
the Coast Guard will restrict general 
navigation and anchorage, and prohibit 
entry by persons, on the waters of Elliott 
Bay, Puget Sound, Seattle, Washington, 
from Pier 57 (latitude 47°36'23"N.. 
longitude 122“20'27”W.) northwest to 
Fishing Pier, also known as Fish Haven 
(latitude 47 e 37'35"N., longitude 
122 0 2(T27"W.) and extending 300 yards 
off shore. The restricted area is 
rectangular, measuring approximately 
3600 yards by 300 yards. 

(b) Special Local Regulations: (1) This 
event will take place from 12 p.m. to 
approximately 3:30 p.m., PDT on 26 May. 
1990 in the described waters near 
Seattle, Washington. 

(2) Persons or vessels (other than 
official or racing vessels) shall not enter 


or remain in the regulated area 
described in paragraph (a) during the 
hours this regulation is in effect. 

(3) Patrol of the described area will be 
under the direction of Commander, 
Coast Guard Group Seattle, who is 
designated as Patrol Commander. The 
Patrol Commander is empowered to 
forbid vessels or persons from entering 
the regulated area described in 
paragraph (a) of this section during the 
hours this regulation is in effect. 

(4) A succession of sharp, short 
signals by whistle, siren, or horn, from 
vessels patrolling the area under the 
direction of the Patrol Commander shall 
serve as a signal to stop. Vessels or 
persons signaled to stop shall comply 
with the orders of the Patrol vessel. 
Failure to do so may result in expulsion 
from the area, citation for failure to 
comply, or both. 

(c) Effective dates: These regulations 
are effective on 26 May 1990, from 11:30 
a m. p.d.t. to approximately 3:30 p.m. 
p.d.t. 

Dated: May 3.1990. 

Rudy K. Peschel, 

Acting Commander, Thirteenth Coast Guard 
District, DOT-U.S. Coast Guard. 

(FR Doc. 90-11113 Filed 5-11-90; 8:45 am) 

BILLING CODE 4*10-14-14 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

(FRL-3764-8J 

Approval and Promulgation of 
Implementation Plans; Ohio 

agency: United States Environmental 
Protection Agency (USEPA). 
action: Notice of final rulemaking: 
correction. 

summary: This document corrects a 
codification error which appeared in a 
final rulemaking on the approval and 
promulgation of implementation plans 
for Ohio. This final rulemaking was 
published in the January 18.1989, 
Federal Register (54 FR 1934). 
EFFECTIVE DATE: May 14. 1990. 

FOR FURTHER INFORMATION CONTACT: 
Maggie Greene, Air and Radiation 
Branch (5AR-26), United States 
Environmental Protection Agency, 
Region V, 230 South Dearborn Street. 
Chicago. Illinois 60604. (312) 886-6068. 
SUPPLEMENTARY INFORMATION: In 
particular, on page 1939 of the January 
18,1989, Federal Register in the last 
column, in the Identification of Plan 
Section, under S 52.1870(c)(73)(i)(A)(J), 
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Rule 3745-21-09. Control of Emission of 
Organic Compounds from Stationary 
Sources, certain of the paragraphs are 
numbered incorrectly beginning with the 
paragraph which read ”(;x) Sections 
(x)(l) (a)(i), (b)(i), and the exemption 
contained in (2)(d), Rubber tire 
manufacturing,” and all of those 
paragraphs which follow (x/J. This 
paragraph [ix J should be numbered (x/) 
and the succeeding paragraphs should 
be numbered (*//}, (xiii), (x/V), and [xv). 
USEPA is today submitting codification 
to correct this error. USEPA regrets any 
inconvenience this error has caused. 

Dated: May 4,1990. 

Todd A. Cayer, 

Acting Regional Administrator. 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Ohio—Subpart KK 

Title 40 of the Code of Federal 
Regulations, chapter I, part 52, is 
amended as follows: 

1. The authority citation for part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401-7642. 

2. Section 52.1870 is amended by 
revising (c)(73)(i)(A)(3) to read as 
follows: 

§52.1870 Identification of plan. 

• • • • * 

(c) * # * 

(73) * * * 

(i) # # # 

(A) • • ‘ 

[3] Rule 3745-21-09, Control of 
emission of organic compounds from 
stationary sources. 

(/) Section (B), Emission limitations. 

[it] Sections. (C) (1) and (3), Surface 
coating of automobiles and light duty 
trucks. 

(///) Sections (I) (1) and (2), Surface 
coating of metal furniture. 

(/V) Sections (K) (1) and (3) and (K)(4) 
(a), (b) and (c), Surface coating of large 
appliances. 

(v) Sections (N) (1). (2). and (3) (b) and 
(c). Use of cutback and emulsified 
asphalts. 

Note: USEPA is not approving (N)(3) (a) 
and (e). 

(w) Section (0)(2), Solvent metal 
cleaning. 

[vii] Sections (P) (1), (4), and (5), Bulk 
gasoline plants. 

(Wi/J Section (Q)(3), Bulk gasoline 
termindls. 

(ix) Section (R)(3), Gasoline 
dispensing facilities. 


(x) Sections (U)(l) and the exemptions 
contained in (2)(h), Surface coating 
miscellaneous metal parts and products. 

(x/) Sections (X)(l) (a)(i), (b)(i), and 
the exemption contained in (2)(d), 
Rubber tire manufacturing. 

[xii] Sections (Z)(l)(b) through (h). (2), 
and (3), Storage of petroleum liquid in 
external floating roof tanks. NOTE: 
USEPA is not approving (Z)(l)(a). 

( xiii ) Section (AA) (1) and (2) (b) and 
(c), Dry cleaning facility. NOTE: USEPA 
is not proposing to approve (AA)(2)(a). 

(x/v) Sections (K)(4) (a), (b). and (c), 
for the Whirlpool Corporation plants 
located in Marion, Sandusky, and 
Hancock Counties. 

(xv) Section (X)(2)(d), Cooper Tire and 
Rubber tire manufacturing facility 
located in Hancock County. 

• • • * * 

|FR Doc. 90-11179 Filed 5-11-90; 8:45 am) 

BILLING CODE «560-50~M 


40 CFR Parts 60 and 61 
[FRL 3776-81 

Standards of Performance for New 
Stationary Sources and National 
Emission Standards for Hazardous Air 
Pollutants Delegation of Authority to 
the Commonwealth of Puerto Rico 

agency: Environmental Protection 
Agency. 

action: Final rule; delegation of 
authority. 

summary: This notice announces the 
delegation of authority by the 
Environmental Protection Agency to the 
Commonwealth of Puerto Rico to 
implement and enforce additional 
source categories of the Standards of 
Performance for New Stationary 
Sources (NSPS) and National Emission 
Standards for Hazardous Air Pollutants 
(NESHAP), along with revisions and 
amendments to the NSPS and NESHAP. 
This delegation was accepted by the 
Puerto Rico Environmental Quality 
Board (EQB). 

NSPS and NESHAP are air pollution 
control requirements set under the Clean 
Air Act. This action informs all affected 
sources of the need to submit to the 
State, in addition to the EPA, all the 
information required pursuant to the 
delegated subparts. NSPS are applicable 
to certain categories of new air pollution 
sources. NESHAP are applicable to 
certain categories of both new and 
existing sources. 

EFFECTIVE DATE: This action was 
effective on March 23.1990. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth Eng, Chief, Air Compliance 


Branch, Air & Waste Management 
Division, U.S. EPA Region 11 Office. 26 
Federal Plaza, New York, New York 
10278, (212) 264-9627. 

SUPPLEMENTARY INFORMATION: Section 
111(c) of the Clean Air Act directs the 
Administrator of the Environmental 
Protection Agency (EPA) to delegate 
EPA’s authority to implement and 
enforce Standards of Performance for 
New Stationary Sources (NSPS) and 
National Emission Standards for 
Hazardous Air Pollutants (NESHAP) to 
8ny state which has submitted adequate 
procedures. Nevertheless, the 
Administrator still retains concurrent 
authority to enforce the standards 
following delegation of authority to a 
state. 

On January 22,1990, EPA offered to 
the EQB delegation of eight applicable 
NSPS categories, three applicable 
NESHAP categories, and revisions and 
amendments to existing NSPS and 
NESHAP promulgated between January 
1,1986 and July 31,1989, in accordance 
with the EPA/EQB delegation 
agreement dated July 20,1983. EQB 
accepted delegation of these additional 
NSPS and NESHAP, and revisions and 
amendments to existing NSPS and 
NESHAP in a letter dated March 23. 

1990 from the Chairman of the EQB to 
the Regional Administrator, Region II. 
The following provides a complete 
listing of NSPS and NESHAP delegated 
to the EQB. The new categories being 
delegated by today’s action are 
identified with an asterisk (*). All 
revisions and amendments to the 
existing NSPS and NESHAP from 
January 1.1986 to July 31,1989 are 
included here by reference. 

NSPS Delegation 

D Fossil-Fuel Fired Steam Generators for 
Which Construction Commenced After 
August 17.1971 (Steam Generators and 
Lignite Fired Steam Generators) 

Da Electric Utility Steam Generators Units 
for Which Construction Commenced 
After September 18.1978 
* Db lndustrial-Commercial-ln8titutional 
Steam Generating Units 
E Incinerators 
F Portland Cement Plants 
G Nitric Acid Plants 
*Kb Volatile Organic Liquid Storage 
Vessels (Including Petroleum Liquid 
Storage Vessels) for Which Construction, 
Reconstruction, or Modification 
Commenced After January 20,1983 
•Na Secondary Emissions from Basic 
Oxygen Process Steel-making Facilities 
for Which Construction is Commenced 
After January 20,1983 
H Sulfuric Acid Plants 
I Asphalt Concrete Plants 
J Petroleum Refineries 
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K Storage Vessels for Petroleum Liquids 
Constructed After June 11.1973 and prior 
to May 19.1978 

Ka Storage Vessels for Petroleum Liquids 
Constructed After May 18.1978 
L Secondary Lead Smelters 
M Secondary Brass and Bronze Ingot 
Production Plants 
N Iron and Steel Plants 
O Sewage Treatment Plants 
P Primary Copper Smelters 
Q Primary Zinc Smelters 
R Primary Lead Smelters 
S Primary Aluminum Reduction Plants 
T Phosphate Fertilizer Industry: Wet 
Process Phosphoric Acid Plants 
U Phosphate Fertilizer Industry: 
Superphosphoric Acid Plants 

V Phosphate Fertilizer Industry: 
Diammonium Phosphate Plants 

W Phosphate Fertilizer Industry: Triple 
Superphosphate Plants 
X Phosphate Fertilizer Industry: Granular 
Triple Superphosphate Storage Facilities 

Y Coal Preparation Plants 

Z Ferroalloy Production Facilities 
AA Steel Plants: Electric Arc Furnaces 
Constructed After October 21.1974 and 
prior to August 17.1983 
AAa Steel Plants: Electric Arc Furnaces and 
Argon-Oxygen Decarburization Vessels 
Constructed After August 17,1983 
BB Kraft Pulp Mills 
CC Glass Manufacturing Plants 
DD Grain Elevators 
EE Surface Coating of Metal Furniture 
GG Stationary Gas Turbines 
HH Lime Plants 
U. Metallic Mineral Processing 
QQ Graphic Arts Industry: Publication N \ v 
Rotogravure Printing 
RR Pressure Sensitive Tape and Label 
Surface Coating Operations 
SS Industrial Surface Coating: Large 
Appliances 

TT Metal Coil Surface Coating 
UU Asphalt Processing and Asphalt Roofing 
Manufacture 

VV Equipment Leaks of Volatile Organic 
Compounds in Synthetic Organic 
Chemical Manufacturing Industry 
WW Beverage Can Surface Coating 
Industry 

XX Bulk Gasoline Terminals 
'AAA New Residential Wood Heaters 
* BBB Rubber Tire Manufacturing Industry 
FFF Flexible Vinyl and Urethane Coating 
and Printing 

GCG Equipment Leaks of VOC in Petroleum 
Refineries 

HHH Synthetic Fiber Production Facilities 
HI Petroleum Dry Cleaners 
OOO Nonmetallic Mineral Processing 
Plants 

PPP Wool Fiberglass Insulation 
Manufacturing 

*QQQ VOC Emissions from Petroleum 
Refinery Wastewater Systems 
‘ SSS Magnetic Tape Coating Industry 
'TTT Industrial Surface Coating: Surface 
Coating of Plastic Parts for Business 
Machines 

C National Emission Standard for Beryllium 
D National Emission Standard for Beryllium 
Rocket Motor Firing 


E National Emission Standard for Mercury 
J National Emission Standard for Equipment 
Leaks (Fugitive Emission Sources) of 
Benzene 

M National Emission Standard for Asbestos 

* N National Emission Standard for 

Inorganic Arsenic Emissions From Glass 
Manufacturing Plants 

* O National Emission Standard for 

Inorganic Arsenic Emissions From 
Primary Copper Smelters 

* P National Emission Standard for 

Inorganic Arsenic Emissions From 
Arsenic Trioxide and Metallic Arsenic 
Production Facilities 
V National Emission Standard for 
Equipment Leaks (Fugitive Emission 
Sources) 

EPA’s Findings 

EPA’s determination of approvability 
of delegations is based on the Agency’s 
review of the Puerto Rico Public Policy 
Environmental Act Law No. 9 of 1970, 

12 L.P.R.A. Sec. 1121 et seq. and on the 
Puerto Rico Regulation for the Control of 
Atmospheric Pollution. Based on that 
review, EPA determined that such 
delegation is appropriate and so notified 
the Chairman of the EQB, in a letter 
dated January 22,1990. This letter 
identified the conditions under which 
delegation would be approved. EQB 
subsequently accepted delegation of the 
additional categories in a letter dated 
March 23,1990. Copies of all 
correspondence and EPA's letter of 
delegation are available for public 
inspection in the office of the Air 
Compliance Branch at the U.S. 
Environmental Protection Agency, 
Region II Office. 26 Federal Plaza, Room 
500, New York, New York 10278. 

Consequences of EPA’s Action 

Effective March 23.1990, all 
correspondence, reports and 
notifications required by the delegated 
NSPS and NESHAP shall be submitted 
to both the EPA and the offices of the 
Puerto Rico Environmental Quality 
Board located at P.O. Box 11488, 
Santurce, Puerto Rico 00910, Attention: 
Air Quality Area Director. 

The Office of Management and Budget 
has exempted this action from the 
requirements of section 3 of Executive 
Order 12991. 

This Notice is issued under the 
authority of section 111 of the Clean Air 
Act. as amended (42 U.S.C. 7411). 

List of Subjects in 40 CFR Parts 60 and 
61 

Air pollution control. Reporting and 
recordkeeping requirements, and 
Intergovernmental relations. 


Dated: April 30,1990. 

William J. Muszynski, 

Acting Regional Administrator. 

[FR Doc. 90-11175 Filed 5-11-90: 8:45 am] 

BILLING CODE t56*-50-«fl 


40 CFR Part 62 

IFRL 3764-9J 

Approval and Promulgation of State 
Plans for Designated Facilities and 
Pollutants; Ohio 

agency: Environmental Protection 
Agency (USEPA). 

ACTION: Notice of final rulemaking. 

summary: USEPA is today disapproving 
a plan submitted pursuant to section 
111(d) of the Clean Air Act by the State 
of Ohio. Section 111(d) requires that 
each State submit plans to control 
emissions of designated pollutants from 
existing sources. Ohio’s December 7. 
1984, and April 23.1980, submittals 
addressed the control of total reduced 
sulfur (TRS) from existing Kraft Pulp 
Mills. USEPA is disapproving this plan 
because it does not meet all of USEPA’s 
requirements for an approvable TRS 
111(d) plan. 

EFFECTIVE date: This final rulemaking 
becomes effective June 13,1990. 

ADDRESSES: Copies of the revision 
request and supporting data are 
available at the following addresses: 

U.S. Environmental Protection Agency, 
Region V, Air and Radiation Branch 
(5AR-26), 230 South Dearborn Street, 
Chicago, Illinois 60604. 

FOR FURTHER INFORMATION CONTACT: 

Maggie Greene. Regulatory Analysis 
Section. Air and Radiation Branch 
(5AR-26), U.S. Environmental Protection 
Agency, 230 South Dearborn Street. 
Chicago. Illinois 60604, (312) 886-6088. 

SUPPLEMENTARY INFORMATION: 

Background 

On December 7,1984, Ohio submitted 
its plan to control TRS from existing 
Kraft Pulp Mills. This included Ohio 
Administrative Code (OAC) Rules 3745- 
73-01, 02. 03, and 04. On April 23.1986, it 
withdrew one compliance method 
within these rules, the Barton titrator 
alternative test method, OAC Rule 3745- 
73—04(B)). USEPA reviewed this plan in 
relationship to the requirements of 40 
CFR 60.20-60.29. On March 13.1989. (54 
FR 10380). USEPA proposed to 
disapprove the Ohio 111(d) plan for TRS 
emissions from existing Kraft Pulp Mills. 
USEPA proposed to disapprove the plan 
for the following reasons: 
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(1) The proposed emission limits 
contained in OAC Rule 3745-73-03 are 
based on 24-hour averaging, while the 
Federal emission guidelines are based 
on 12-hour averaging. Under 40 CFR 
00.24, a State may apply a less stringent 
requirement if sufficient justification is 
demonstrated. Such justification may 
include unreasonable control cost and 
physical limitation. Because Ohio has 
not made such a demonstration, the 
proposed limits are not approvable. 

(2) OAC Rule 3745-73-03{C) is # a 
“bubble” alternative control plan. It 
would allow a 111(d) source to establish 
an alternative emission limit which is 
different from the emission limit 
established in the 111(d) plan, in order 
to comply with the applicable standard. 
Because, if approved, Ohio's 111(d) plan 
would be the federally-approved 
standard by which to define compliance, 
only a revision to the plan (approved by 
USEPA) could change the terms. 
Additionally, USEPA does not have a 
bubble policy applicable to 111(d) plans. 

(3) The plan does not contain 
monitoring requirements to ensure 
proper operation and maintenance of 
the affected facility. The regulations at 
40 CFR 60.25(b) require that the 111(d) 
plan shall provide for monitoring the 
status of compliance with the applicable 
standard. 

For a more detailed discussion of 
USEPA's rationale for disapproving the 
Ohio 111(d) plan, see the proposed 
rulemaking notice. The Ohio 
Environmental Protection Agency 
(OEPA) commented on the proposed 
disapproval. OEPA’8 comments, 
followed by USEPA’s responses are set 
forth below: 

Public Comments and USEPA's 
Responses 

(1) OEPA Comment Lengthy delays 
by USEPA in taking action on the Ohio 
111(d) plan for TRS have contributed to 
the disapproval of the 111(d) plan. A 
timely and final review would have 
resulted in an effective plan in place by 
this time Due to changing Federal 
review and interpretation. USEPA now 
cites new deficiencies which have 
prevented the approval of this plan. 

USEPA Response. USEPA informed 
the State of the new deficiencies long 
before the notice of proposed 
disapproval was published in the 
Federal Register. The intention of 
USEPA was to resolve the new 
deGdencies in order to be able to 
approve the plan. USEPA requested that 
the State revise its rule to address the 
deficiencies and submit a final revised 
rule. The State has not corrected the 
deficiencies. 


(2) OEPA Comment. USEPA’s 
considerable delay in processing the 
TRS Plan is not consistent with Section 
110 of the Clean Air Act which requires 
that SIPs be processed in 4 months. 
These delays have contributed to the 
continued emissions of TRS from the 
affected sources. OEPA recommends 
that USEPA approve the TRS Plan as 
submitted to USEPA. 

USEPA Response . Regardless of the 
time USEPA took to act upon Ohio's 
submittal. USEPA cannot approve the 
111(d) Plan os submitted, unless it meets 
the requirements of the Clean Air Act, 
i.e., the deficiencies cited in the notice of 
proposed rulemaking are corrected. 
While failure to act may affect the 
ability to enforce certain provisions until 
final Agency action, failure to act does 
not affect the approvability of the 
action. 

Final Action . USEPA is disapproving 
Ohio's 111(d) plan for TRS from existing 
Kraft Pulp Mills because the State hsa 
not corrected the SIP submittal 
deficiencies cited in the notice of 
proposed rulemaking. 

Pursuant to the provisions of 5 U.S.C. 
605(b), I certify that this action will not 
have a significant economic impact on a 
substantial number of small entities. 

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any State 
Implementation Plan. Each request for a 
revision to the State Implementation 
Plan shall be considered separately in 
the context of specific technical, 
economic, and environmental factors 
and in relation to relevant statutory and 
regulatory requirements. 

This action has been classified as a 
Table 3 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19,1989 (54 FR 2214-2225). 

On January 6,1989, the Office of 
Management and Budget waived Table 2 
and 3 SIP revisions (54 FR 2222) from the 
requirements of section 3 of Executive 
Order 12291 for a period of 2 years. 

Under section 307(b)(1) of the Act 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by July 13,1990. This action may 
not be challenged later in proceedings to 
enforce its requirements. See section 
307(b)(2). 

List of Subjects in 40 CFR Part 62 

Administrative practice and 
procedure. Air pollution control, Paper 
and paper products industry, 
Intergovernmental relations, Reporting 
and recordkeeping requirements. 


Dated: May 3,1990. 

Todd A. Cayer, 

Acting Regional Administrator. 

PART 62—APPROVAL AND 
PROMULGATION OF STATE PLANS 
FOR DESIGNATED FACILITIES AND 
POLLUTANTS 

Subpart KK-Oblo 

Title 40 of the Code of Federal 
Regulations, chapter L part 62, is 
amended as follows: 

1. The authority citation for part 62 
continues to read as follows: 

Authority: Secs. Ill and 301(a), Clean Air 
Act. as amended (42 U.S.C 7413 and 7601). 
unless otherwise noted. 

2. Subpart KK is amended by adding 
an undesignated center heading and 

5 62.8860 to read a9 follows: 

Subpart KK—Ohio 
• * • « * 

Total Reduced Sulfur Emissions From 
Kraft Pulp Mills 

S 62.8880 Identification of Plan.— 
Disapproval 

On December 7,1984, and April 23, 
1986, Ohio submitted its plan for 
controlling total reduced sulfur from 
existing kraft pulp mills, including Rules 
3745-73-01.02, 03, and 04. The plan is 
being disapproved because: 

(a) The requirements of S 60.24(f) of 
this chapter are not met because the 
State failed to justify the application of 
emission standards less stringent then 
the Federal emission standards. 
Additionally, USEPA does not have a 
bubble policy applicable to 111(d) plans. 

(b) The plan does not contain 
monitoring requirements to ensure 
proper operation and maintenance of 
the affected facility as required by 

§ 60.25(b) of this chapter. 

[FR Doc. 90-11173 Filed 5-11-90.8:45 am] 
BILLING COOS SHO-tC-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
43 CFR Parts 5450 and 5460 
R!N 1004-AB40 

[AA-230-08-6310-02; arc. No. 2626 J 

Award of Contracts; General Sales 
Administration; General 

agency: Bureau of Land Management. 
Interior. 

action: Final rule. 
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summary: This final rule amends 
provisions of the existing regulations in 
43 CFR part 5450—Award of Contract; 
General, and part 5460—Sales 
Administration. The Department of the 
Interior has determined that it is 
necessary to amend existing regulations 
concerning timber sale contract 
performance bonds and payments to 
encourage responsible bidding at such a 
rate that the bidder, if awarded the 
contract, would be more able to perform 
the obligations under the contract. 
EFFECTIVE DATE: July 13.1990. 

FOR FURTHER INFORMATION CONTACT: 
Richard Bird, (202) 653-8864. 
SUPPLEMENTARY INFORMATION: The 
Federal Timber Contract Payment 
Modification Act of October 16.1984 (16 
U.S.C. 618 et seq.) requires the Secretary 
of the Interior to take action to 
encourage responsible bidding. Bidding 
is considered responsible if it is at such 
a level that the bidder, if awarded the 
contract, would be able to perform the 
obligations required by its provisions. 
Further, the Act requires the Secretary 
to take action to reduce speculative 
bidding. In practice, the major action 
taken by the Secretary to address 
speculative bidding has been greater use 
of short-term contracts. Bids on short¬ 
term contracts reflect the current value 
of timber. Bidders on long-term 
contracts are more at the mercy of 
unanticipated unfavorable market 
conditions that are the bane of 
speculators than are bidders on short¬ 
term contracts. Contracts bid since the 
1984 Act are being completed on a 
timely basis. 

Timber markets have improved with 
no commensurate increase in available 
timber, generating speculation. In 
response to this, a proposed rule was 
published on February 29,1988, Federal 
Register (53 FR 6013). This rulemaking 
was designed to dampen speculative 
bidding and encourage the completion of 
future timber contracts by requiring an 
increase in the minimum performance 
bond for timber sale contracts having a 
bid ratio exceeding 1.25. The bid ratio is 
the quotient of the total bid price 
divided by the total appraised price, 
expressed as a decimal. The rule also 
proposed removing the $500,000 cap on 
performance bonds and removing 
personal surety as a type of acceptable 
performance bond. 

The comments received on this 
proposed rule convinced the Department 
of the Interior that the proposed rule 
required revision, and a new proposed 
rule was published in the July 12,1989, 
Federal Register (54 FR 29357). This rule 
was designed to use early performance 
incentives to discourage speculative 


bidding. In addition, personal surety 
would be retained as a type of 
acceptable performance bond. 

The elements of the new proposed 
rulemaking were as follows: (1) It 
provided for increasing the cash deposit 
to one installment (10 percent of 
purchase price or $50,000, whichever is 
less). It provided for holding one-half of 
the deposit to apply to the final payment 
and releasing one-half of the deposit as 
specified in item (4) below. (2) It 
provided for payment of 20 percent of 
the total purchase price on the first 
anniversary of contracts 19 months in 
length or longer. The payment would be 
reduced by the value of completed road 
construction required by the contract. (3) 
It provided for payment of 40 percent of 
the total purchase price on the second 
anniversary of contracts 27 months in 
length or longer. This payment could 
also be reduced by the value of 
completed road construction. (4) It 
provided for permitting a 50 percent 
reduction in the performance bond when 
60 percent of the total purchase price 
has been reached through contract 
payments plus the value of completed 
road construction. In addition, it 
provided that at this 60 percent payment 
point, the aforementioned one-half of 
the cash deposit would be released and 
applied as a credit against subsequent 
payments. 

Comments on this revised proposed 
rule were received from two forest 
industry associations and one forest 
industry corporation. All of the 
comments supported the goal of 
reducing speculative bidding. 

One comment expressed concern that 
short-term contracts, cash deposits and 
periodic payments all contribute to low 
volume under contract, and low volume 
under contract contributes to “forced’' 
bidding in which purchasers are forced 
to pay higher stumpage prices to keep 
their operations running. The 
Department of the Interior does not 
believe that this rule will cause a 
significant change in the amount of 
timber under contract. The maximum 
contract length for Bureau of Land 
Management timber sale contracts is 
three years so that any additional 
incentives for harvesting have to be 
applied to the 1st and 2nd years of the 
contract. Most of the timber sales that 
are over 19 months in length would have 
some road construction required. 
Therefore, some work would be started 
in the first year, and the 20 percent 
payment on the first anniversary will 
not be a hardship to a prudent purchaser 
that intends to harvest the sale in an 
orderly manner. Any increase in the 
length of timber sale contracts is beyond 
the scope of this rulemaking, and would 


not serve the goal of discouraging 
speculative bidding. 

One comment suggested that 
incentives to harvest timber should be 
aimed at encouraging harvest during the 
2nd and 3rd year rather than the 1st and 
2nd year, and that, therefore, periodic 
payments should be applicable on the 
2nd and 3rd anniversary or 3rd and 4th 
anniversary when road construction is 
necessary. The comment cannot be 
adopted in the final rule. The maximum 
contract length for BLM timber sales is 3 
years, so any incentives for early 
harvest have to be available in the first 
or second year. 

Another comment suggested that the 
performance bond should be reduced 
when 50 percent of the total purchase 
price has been reached instead of 60 
percent. Due to the $500,000 limit on the 
performance bond and the modest 
amount of the periodic payments 
required, the Department has 
determined that the 60 percent 
completion requirement is not 
unreasonable, and the comment is not 
adopted in the final rule. 

One comment suggested that the cash 
deposit should not be limited to $50,000 
because most timber sales in Western 
Oregon exceed $500,000 in value, and 
with the cap on the cash deposit there is 
not much of a braking effect on the 
bidding for these sales. Removing the 
cap of $50,000 from the cash deposit 
required would create a hardship for the 
small purchasers and might cause a 
decline in purchases by small business. 
Also, $50,000 is double the amount 
required by existing regulations, and 
represents an Increase in earnest money 
sufficient to discourage speculative 
bidding. 

Another comment suggested that the 
periodic payments should be increased 
to 33 percent on the first anniversary 
and 67 percent on the second 
anniversary. One comment agreed with 
the anniversary payment dates and their 
amounts, as well as the deposit criteria, 
and found the performance bond 
reduction and completion criteria to be 
fair and equitable. Increasing the 
percentage of the first and second 
anniversary payments would have an 
unfavorable effect on small businesses. 
The rule will minimize specification, and 
there is no need to increase the cash 
deposit or periodic payments any higher 
to the disadvantage of small businesses. 

A comment suggested that the 
language concerning the valuation of 
road construction completion could be 
improved to indicate that partial 
completion of road projects to 
reasonable and easily determined points 
shall be accepted. The Department of 
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the Interior agrees with the comment 
that the language concerning valuation 
of road construction completed should 
be clarified and the final rule includes 
this change. 

The final rule amends 1 5451.2 to 
require the first installment to be paid 
upon or before approval of the contract 
by the authorized officer. This editorial 
change is made merely to conform this 
section to section 5461(a)(2), which 
requires payment of the first installment 
before or at the time the contract is 
approved by the authorized officer of 
the Bureau of Land Management. 

The elements of the final rule are as 
follows: (1) It increases the cash deposit 
to one installment (10 percent of the 
purchase price of $50,000, whichever is 
less). It requires one-half of the deposit 
to be held to apply to the final payment 
and provides for the release of one-half 
of the deposit as specified in item (4) 
below. (2) It requires payment of 20 
percent of the total purchase price on 
the first anniversary of contracts 19 
months in length or longer. The payment 
will be reduced by the value of 
completed road construction. (3) It will 
require payment of 40 percent of the 
total purchase price on the second 
anniversary of contracts 27 months in 
length or longer. The payment will be 
reduced by the value of completed road 
construction. (4) It will permit a 50 
percent reduction in the performance 
bond when 60 percent of the total 
purchase price has been reached 
through contract payments plus the 
value of completed road construction. In 
addition, the aforementioned one-half of 
the cash deposit will be released and 
applied as a credit against subsequent 
payments. 

Editorial changes have also been 
made to improve clarity. 

The principal author of the final 
rulemaking is Richard Bird, Division of 
Forestry, assisted by the staff of the 
Division of Legislation and Regulatory 
Management, Bureau of Land 
Management. 

It is hereby determined that this final 
rulemaking does not constitute a major 
Federal action significantly affecting the 
qualify of the human environment, and 
that no detailed statement pursuant to 
section 102(2)(C) of the National 
Environmental Policy Act of 1969 (42 
U.S.C 4332(2)(C)) is required. 

The Department of the Interior has 
determined under Executive Order 12291 
that this document is not a major rule, 
and under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.) that it will not have 
a significant economic impact on a 
substantial number of small entities. 
Additionally, as required by Executive 
Order 12630, the Department has 


determined that the rulemaking would 
not cause a taking of private property. 

This rule does not contain information 
collection requirements that require 
approval by the Office of Management 
and Budget under 44 U.S.C 3501 et seq. 

List of Subjects 

43 CFR Part 5450 

Forests and forest products. 
Government contracts. Land 
Management Bureau, Public lands. 
Reporting and recordkeeping 
requirements. Surety bonds. 

43 CFR Part 5460 

Forests and forest products. 
Government contracts. Land 
Management Bureau. Public lands. 

Under authority of section 5 of the Act 
of August 28,1937 (43 U.S.C. 1181e), and 
the Act of July 31.1947, as amended (30 
U.S.C. GOT et seq.), parts 5450 and 5460, 
group 5400, subchapter E, chapter II, 
subtitle B of title 43 of the Code of 
Federal Regulations are amended as set 
forth below. 

Dated: March 2,1990. 

Davo O'Neal, 

Assistant Secretary of the Interior. 


PART 5450—{AMENDED! 

1. The authority citation for part 5450 
is revised to read as follows: 

Authority: 30 U.S.C. 601 et seq.; 43 U.S.C. 
U81e. 

2. Section 5451.2 is amended by 
revising paragraph (a) to read as 
follows: 

§ 5451.2 Performance Ponds In exceee of 
minimum. 

(a) The purchaser may cut timber 
before payment of the second or 
subsequent installments required by 
$ 5461.2(a) of this part by increasing the 
minimum bond required by $ 5451.1(a) 
of this part by an amount equal to one or 
more installment payments; Provided, 
however. That the authorized officer 
may grant permission to cut timber only 
when the value of the timber to be cut 
does not exceed the amount by which 
the minimum bond has been increased. 
The purchaser shall secure approval in 
writing of the adjusted bond by the 
authorized officer prior to cutting any 
timber under the adjusted bond. 

• • • • • 

3. Section 5451.3 is revised to read as 
follows: 

§ 5451.3 Performance bond reduction. 

(a) As contract provisions are 
satisfactorily completed, the authorized 


officer may. in his discretion, reduce the 
amount of the required performance 
bond: Provided, however. That the 
amount of the performance bond shall 
not be reduced below the minimum 
required by 5 5451.1 until 

(1) Payment of no less than 60 percent 
of the total purchase price has been 
made, or 

(2) Road construction required under 
the contract has been completed, the 
value of which when combined with 
contract payments is equal to no less 
than 60 percent of the total purchase 
price. 

(b) At the request of the purchaser, 
when the requirements set forth in the 
proviso to paragraph (a) of this section 
have been met the amount of the 
performance bond may be reduced to 10 
percent of the total purchase price or the 
entire cost of the uncompleted post¬ 
harvest contract requirements, 
whichever is greater. The amount of the 
performance bond shall not be reduced 
below 10 percent of the total purchase 
price until payment for all the timber 
sold under the terms of the contract is 
complete. 

(c) For the purpose of this section, the 
value of completed road construction 
shall be based on the Bureau's appraisal 
allowance. 

Satisfactory completion of portions of 
the required road construction, to 
reasonable points that can be easily 
identified in the road construction 
appraisal, shall be considered as 
completed road construction for the 
purpose of this section. 

PART 5460—[AMENDED] 

4. The authority citation for part 5460 
is revised to read as follows: 

Authority: 30 U.S.C. 601 et seq.; A3 U.S.C 
liaie. 

5. Section 5461.2 is amended by 
revising the heading and paragraph (a) 
to read as follows: 

§ 5461.2 Required payment schedule. 

# • • • * 

(a)(1) For sales of less than $500,000. 
installment payments shall be not less 
than 10 percent of the total purchase 
price. For sales of $500,000 or more, 
installment payments shall be $50,000. 

(2) The first installment shall be paid 
prior to or at the time the authorized 
officer signs the contract. One-half of 
the first installment shall be held to 
satisfy the final payment under the 
contract and one-half of the first 
installment shall be released and 
applied to subsequent contract payment 
when either payment of not less than 60 
percent of the total purchase price has 
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been made or road construction required 
by the contract, the value of which when 
combined with contract payments is no 
less than 60 percent of the total 
purchase price, has been completed. 

(3) The second installment shall be 
paid prior to the cutting or removal of 
the material sold. Each subsequent 
installment shall be due and payable 
without notice when the value of 
material cut or removed equals the sum 
of all payments made up to that point, 
not including the First installment, or 
one-half of the first installment after the 
other one/half of the first installment 
has been released as provided in 
paragraph (2) of this section: Prov ided 


however, That in the case of all 
contracts with terms 19 months or 
longer, the purchaser shall, by the First 
anniversary date, either pay no less than 
20 percent of the total purchase price, or 
complete road construction required by 
the contract, the value of which when 
combined with contract payments is no 
less than 20 percent of the total 
purchase price. In the case of all 
contracts with terms 27 months or 
longer, the purchaser shall also, by the 
second anniversary date, either pay no 
less than 40 percent of the total 
purchase price or complete road 
construction required by the contract 
the value of which when combined with 


contract payments is no less than 40 
percent of the total purchase price. 

(4) For the purpose of this section, the 
value of completed road construction 
shall be based on the Bureau's appraisal 
allowance. 

Satisfactory completion of portions of 
the required road construction, to 
reasonable points that can be easily 
identified in the road construction 
appraisal, shall be considered as 
completed road construction for 
purposes of this section. 

[FR Doc. 90-11144 Filed $-11- 90; fc45 nmj 
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Proposed Rules 


Federal Register 

Vol. 55. No. 93 
Monday, May 14. 1990 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Food Safety and Inspection Service 

9 CFR Parts 306, 318, 320 and 361 
[Docket No. 89-007N] 

RIN 05C3-AB14 

Processing, Distribution, Storage, and 
Retail Handling of Ready-to-Eat, 
Uncured, Perishable Meat and Poultry 
Products Packaged In Sealed 
Containers 

agency: Food Safety and Inspection 
Service, USDA. 

action: Advance notice of proposed 
rulemaking; request for comments. 

summary: The Food Safety and 
Inspection Service (FS1S) is requesting 
comments, information, scientific data 
and recommendations on whether it 
should propose new regulations 
governing ready-to-eat, uncured, 
perishable meat and poultry products 
which are packaged in a variety of 
sealed containers bearing a “Perishable. 
Keep-Refrigerated.” or similar label 
statement. Examples of such products 
include, but are not limited to, soups, 
sauces, pastas, salads and entrees. 

Many regulatory and public health 
officials believe that such products, 
when improperly processed or handled, 
pose certain unique risks to consumers 
which, coupled with the increasing 
prevalence of these products, may 
warrant additional regulatory action by 
FS1S. The Agency needs more 
information before it undertakes any 
such action, and desires public input on 
what, if any, action it should take. 
dates: July 13, 1990. 
addresses: Written comments to: 

Policy Office. Attn: Linda Carey, FS1S 
Hearing Clerk, Food Safety and 
Inspection Service, U.S. Department of 
Agriculture, Washington, DC 20250. Oral 
comments to: Dr. Karen Wesson, Acting 
Director, Processed Products Inspection 
Division, Science and Technology, Food 
Safety and Inspection Service, 


Washington. DC 20250 (202) 447-3840. 
(See also “Comments” under 

“SUPPLEMENTARY INFORMATION.”) 

FOR FURTHER INFORMATION CONTACT: 

Dr. Karen Wesson, 447-3840. 
SUPPLEMENTARY INFORMATION: 

Comments 

Interested persons are invited to 
submit comments concerning this 
Notice. W'ritten comments should be 
sent to the Policy Office, Attention: 
Linda Carey, FSIS Hearing Clerk, room 
3171, South Agriculture Building, Food 
Safety and Inspection Service, U.S. 
Department of Agriculture, Washington, 
DC 20250. Comments should refer to the 
docket number that appears in the 
heading of this document. Any person 
desiring opportunity for oral 
presentation of views as provided under 
the Poultry Products Inspection Act 
must make such request to Dr. Karen 
Wesson at (202) 447-3840 so that 
arrangements may be made for such 
views to be presented. A record will be 
made of all views orally presented. All 
comments submitted in response to this 
action will be made available for public 
inspection in the Policy Office between 
9 a.m. and 4 p.m., Monday through 
Friday. 

Background 

In response to the increased consumer 
demand for fresh convenience foods, the 
meat and poultry industry has begun 
producing an increasing variety of 
ready-to-eat, uncured, perishable 
products packaged in sealed containers 
bearing a “Perishable, Keep- 
Refrigerated,” or similar label statement. 
These products are processed and 
packaged 90 as to destroy or retard the 
powth of spoilage-type microorganisms 
in order to extend product refrigerated 
shelf life. In many cases, product shelf 
life claims are significantly longer than 
similar products familiar to consumers. 
Moreover, these products normally are 
marketed as "ready-to-eat,” meaning 
consumers are likely to apply little or no 
additional heat to the product before 
Consumption. 

Many spoilage-type microorganisms, 
as well as certain pathogenic bacteria, 
are commonly associated with raw 
meats and poultry. Unlike shelf-stable, 
canned foods, however, the subject 
products do not receive a thermal 
process sufficient to destroy heat- 
resistant, sporeforming bacteria such as 


Clostridium botulinum. Improper 
handling, including temperature abuse, 
could allow viable botulinal spores to 
germinate, proliferate and produce a 
deadly toxin. 

The thermal treatment at the time of 
processing of these products also may 
not be adequate to destroy 
nonsporeforming bacterial pathogens 
such as Salmonella spp., 

Staphylococcus spp., Campylobacter 
spp., Listeria monocytogenes, and 
Escherichia coli 0157:H7. A failure to 
control or destroy these pathogens or to 
prevent their reintroduction into 
properly processed product may result 
in unsafe product because some, 
particularly L. monocytogenes, are 
capable of growth at refrigeration 
temperatures. 

Product types to be addressed in 
comments are those which have been 
processed by: 

1. Heat treating and cooling a product 
prior to sealing in its immediate 
container, 

2. Hot-filling packages, followed by 
sealing and cooling: 

3. Placing either raw or heat-treated 
and cooled product in containers, 
subjecting the sealed containers to a 
heat process, and cooling; and, 

4. Assembling/formulating previously 
cooked and cooled meat or poultry 
product with other ingredients; and then, 
without applying a heat treatment, 
sealing the finished product in its 
immediate container. 

These products are packaged in a 
wide variety of containers including 
glass jars, metal and plastic cans, 
flexible pouches, and plastic bowls, 
trays and films. Most of these containers 
and packaging materials can be 
hermetically sealed to preclude 
microbial recontamination of the 
products and allow them to be used with 
vacuum, modified or controlled 
atmosphere packaging systems. 
However, some container types, such a9 
glass jars and metal cans, traditionally 
have been viewed by distributors, 
retailers and consumers as containing 
shelf-stable products. These perishable 
products may be susceptible more than 
other inspected products to temperature 
abuse by distributors, retailers and 
consumers resulting in unsafe or 
unwholesome product by virtue of their 
resemblance to shelf-stable products 
that have historically used similar 
packaging. 
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In response to these concerns, the 
Agency is considering whether, and if so 
how, it should change its inspection 
requirements regarding: 

1. The adequacy of the heat 
treatments employed to destroy 
nonsporeforming pathogens; 

2. The efficacy of any “barriers’* used 
to destroy or inhibit pathogenic or 
nonpathogenic microorganisms; 

3. The increased potential for botulism 
resulting from anaerobic conditions 
created within the sealed packages; 

4. The growth of pathogenic 
microorganisms such as L 
monocytogenes even under proper 
refrigeration; and 

5. Spoilage associated with extended 
shelf life. 

To assist establishments in producing 
safe, wholesome products and to 
develop a data base on the increasing 
variety of products, processing 
procedures, and packaging systems in or 
being contemplated for commercial use, 
the Standards and Labeling Division 
(SLD). FSIS, issued a memorandum in 
December 1907. Policy Memo 110, titled 
‘Perishable, Uncured Meat and Poultry 
Products in Hermetically Sealed 
Containers,** states that establishments 
seeking approval of label applications 
for perishable, uncured products should 
submit detailed documentation of the 
processing procedure to be used, and 
must develop an approved Partial 
Quality Control program (9 CFR 318.4 
and 381.145) to address the critical 
points in the manufacturing process, 
before final approval of a label could be 
granted. This labeling policy is 
undergoing review by the Agency. 

The Agency also is reviewing advice 
and recommendations submitted to it 
and other governmental bodies by the 
National Advisory Committee on 
Microbiological Criteria for Foods on 
ways to better assure the 
microbiological safety of foods as 
consumed. Recommendations from the 
Committee include the use by federally 
inspected establishments, distributors, 
and retailers of a Hazard Analysis and 
Critical Control Point Program approved 
by FSIS to help control the 
microbiological risks to which these 
products are exposed. The Committee 
has also made initial recommendations 
concerning packaging systems, 
distribution, refrigeration equipment, 
labeling, education and research. 1 


1 The January 31, 1990, recommendation* of the 
National Advisory Committee on Microbiological 
Criteria for Foods concerning refrigerated foods 
containing cooked, uncooked meat or poultry 
products that are packaged for extended 
refrigerated shelf-life and that are ready-to-eat or 
prepared with little or no additional heal treatment, 
is available upon request from the FSIS Hearing 


Among specific recommendations of 
Interest was the recommendation that 
the temperature be maintained at 40 *F 
or lower during distribution, storage and 
handling of the products from the 
processing establishment to the retail 
sales outlet to assure the safety of the 
products, and the recommendation that 
the use of rigid metal or glass containers 
for such products be prohibited because 
there is a potential that consumers may 
confuse these products with shelf-stable 
products which are usually packaged in 
metal or glass containers. 

Request for Comments 

FSIS currently regulates, and USDA 
inspectors monitor the production and 
packaging of. ready-to-eat, uncured, 
perishable meat and poultry products 
which are packaged in sealed containers 
bearing a "Perishable, Keep- 
Refrigerated/' or similar label statement. 
Examples of such products include, but 
are not limited to, soups, sauces, pastas, 
salads and entrees. Such products 
would not include frozen product or 
product consisting wholly of cured 
meats or poultry. 

In particular, FSIS is reassessing how 
it regulates the processing and labeling 
of these products, and how those 
regulations affect the risk of 
mishandling before consumption during 
distribution, storage and marketing. The 
Agency is interested in receiving any 
information addressing its concern that 
these products may present an 
increased risk to consumers, and that 
additional regulatory requirements may 
be appropriate. Comments should 
document relevant experiences with 
these products as well as provide any 
supporting scientific data. 

FSIS is soliciting comments, and 
supporting information and scientific 
data, on whether, and if so how. it 
should further regulate these products. 
Commenters who conclude that there is 
an increased public health risk that 
warrants Federal regulatory action 
should provide information and data 
concerning the following two issues; 

1. The microbiological safety and 
wholesomeness of such products. This 
includes: 

a. The adequacy of the heat 
treatments employed to destroy 
nonsporeforming pathogens; 

b. The efficacy of any “barriers” used 
to destroy or inhibit either pathogenic or 
nonpathogenic microorganisms; 

c. The increased potential for botulism 
resulting from the anaerobic conditions 
created within the sealed packages; 


Clerk's Office, worn 3171, South Agriculture 
ttutiding. Washington. DC 20250. 


d. The growth of pathogenic 
microorganisms such as L 
monocytogenes under proper 
refrigeration; 

e. The increased health risks 
associated with temperature abuse; and 

f. Non-health hazard spoilage 
associated with temperature abuse and 
with an extended shelf life; and 

2. Whether FSIS should develop 
regulations concerning the processing, 
packaging, labeling, distribution, or 
storage of these types of products, if so. 
what the regulations should be; and 
estimates of the costs involved and 
reduced health risks that would be 
obtained. Comments concerning 
additional requirements should include, 
but are not limited to: 

a. Identification of hazards in the 
production, distribution, and storage of 
these products, which, if not controlled 
or regulated in some fashion, could 
increase the risk that these products 
would become adulterated; information 
on experiences of people who process, 
distribute, store, and sell these products 
would be especially helpful; 

b. Identification of all critical control 
points associated with the products, 
processing procedures, and packaging 
systems of concern; means by which 
those critical control points can be 
monitored, e.g.. time/temperature 
monitoring devices/procedures that 
might be applied; 

c. Need for labels to bear a “use by 
date,** “sell by date,** or similar “open 
dating** disclosures, and means of 
ensuring that such disclosure is accurate 
and reliable; 

d. Use of “barrier** treatments, time/ 
temperature monitors, and other means 
to reduce the risk that finished products 
become adulterated during distribution 
and sale; information on the practicality 
of using various kinds of time/ 
temperature monitors, and on the 
practicality, costs, and reduced risks of 
maintaining products at 40 *F or lower 
during distribution, storage, and 
handling of products, from the 
processing establishment to the retail 
sales outlet, would be especially helpful; 

e. Need to regulate the kind of 
container used for these products, 
including whether the use of glass and/ 
or rigid metal containers for such 
products should be prohibited; and 

f. Need For additional or special 
labeling requirements. Commenters who 
conclude there is no need for additional 
Federal regulations on some or all of 
these products, processing procedures 
and packaging systems should address: 

1. Specific types of products, 
processing procedures, and packaging 
systems to be excluded; 
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2. The rationale for excluding such 
products; and 

3. The scientific basis, including any 
supporting microbiological data, quality 
control procedures, and the like for 
concluding 9uch products are not a 
public health concern. 

The preamble to any proposed 
regulations which might be issued would 
include a discussion of the comments 
received in response to this Notice. 

Done at Washington. DC. on: May 9.1990. 
Lester M. Crawford, 

Administrator, Food Safety and Inspection 
Service. 

[FR Doc. 90-11142 Filed 5-11-90; 8:45 am) 

BILLING CODE 3410-DM-M 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Parts 20, 30, 40, and 70 

RIN 3150-AC91 

Notifications of Incidents 

agency: Nuclear Regulatory 

Commission. 

action: Proposed rule. 

summary: The Nuclear Regulatory 
Commission (NRC) proposes to amend 
its regulations to revise licensee 
reporting requirements regarding the 
notifications of incidents related to 
radiation safety. This action Is needed 
to ensure that significant occurrences at 
material licensee facilities are promptly 
reported to NRC so that the Commission 
can evaluate whether the licensee has 
taken the action required to protect the 
public health and safety and whether 
generic safety concerns are identified 
that may require prompt NRC action. 
dates: The comment period expires July 
30.1990. Comments received after this 
date will be considered if it is practical 
to do so. but the staff is able to ensure 
consideration only for comments 
received on or before this date 

addresses: Mail written comments to 
the Secretary. U.S. Nuclear Regulatory 
Commission. Washington, DC 20555, 
Attention: Docketing and Service 
Branch. Comments may be delivered to 
One White Flint North, comments 
received on the proposed rule, may be 
examined at the NRC Public Document 
Room, 2120 L Street NW (Lower Level), 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 

Joseph J. Mate, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission. Washington, 
DC 20555. telephone (301) 492-3795. 


SUPPLEMENTARY INFORMATION: 
Background 

Current regulations require that NRC 
licensees promptly report certain events 
involving by-product, source, or special 
nuclear material that cause or threaten 
to cause the exposure of the whole body 
to specific levels of radiation, the 
release of radioactive material in 
specific concentrations, the loss of use 
of facilities for a specific duration, or 
damage to property in excess of a 
specific dollar amount. The events are to 
be reported either immediately or within 
24 hours, depending on the nature and 
severity of the event as defined in 
§ 20.403. NRC has become concerned 
that certain provisions of 5 20.403 need 
to be revised because licensees have not 
been reporting certain significant events. 
Two examples of events that were not 
reported are shown below. In both 
cases, the licensee was cited for 
violations. 

In one case, a fire destroyed a 
material licensee’s building that 
contained the licensee's moisture 
density gauge. Damage caused by the 
fire rendered the gauge unusable, 
although no radioactive material was 
released. NRC was not notified of the 
fire. As a result, a potentially significant 
event was not promptly evaluated by 
NRC to determine whether the damaged 
gauge might present a hazard to public 
health and safety. 

In a second case at a licensee’s site, a 
uranium hexafluoride cylinder bulged 
but did not rupture. The event was not 
reported to NRC. Again, this meant that 
NRC was not able to promptly evaluate 
the potential hazard associated with the 
incident. After this incident, a uranium 
hexafluoride cylinder in a similar 
situation at another licensee’s site did 
rupture, causing one death and several 
injuries. 

Discussion 

The existing reporting requirements in 
10 CFR 20.403 are general. The NRC 
staff has examined the provisions of 
§ 20.403 and decided that revisions are 
appropriate to better describe reportable 
events having significant implications 
for public health and safety. The rule 
would be a matter of compatibility for 
the Agreement States. The Agreement 
States participated in the development 
of this rule, and their comments were 
incorporated as appropriate. In final 
form, this rule would amend the major 
revision to part 20 currently under 
consideration by the Commission (51 FR 
1092; January 1,1986). 

Paragraphs (a)(3). (a)(4). (b)(3), and 
(b)(4) of $ 20.403 that deal with loss of 
operation and damage to property 


would be deleted because the staff 
believes these criteria are not the best 
way to describe events that pose a 
hazard to public health and safety or the 
environment. For example, the periodic 
loss of operation of a facility is not 
necessarily related to any potential 
hazard to the public or environment. 

The same is true for the cost of repairing 
damage, which may be high for reasons 
unrelated to any potential radiation 
hazard associated with licensed 
material. The deleted sections are being 
replaced with new criteria that will be 
added to parts 30. 40. and 70. Criteria for 
nuclear power reactors are already 
contained In § 50.72 of 10 CFR part 50. 
The staff believes the new requirements 
to be added to parts 30, 40, and 70 will 
be more indicative of potentially 
significant events affecting the health 
and safety of the public and the 
environment. 

The intent of these amendments is to 
require prompt notification (either 
immediately or within 24 hours) to the 
NRC of events that would require 
prompt action by the NRC to protect 
public health and safety or the 
environment. Prompt NRC actions may 
include evaluating the potential hazards 
and corrective actions being taken by 
the licensee, issuing immediate 
warnings of generic hazards to other 
licensees and appropriate organizations, 
activating the NRC incident response 
center, or dispatching a response team 
to the site of the event. 

The NRC specifically requests public 
comments on (1) The appropriateness of 
these amendments, (2) the number of 
reports that licensees expect might be 
generated yearly, (3) how to minimize 
reports of events that do not require a 
prompt NRC response without excluding 
any events that do require prompt NRC 
actions, and (4) events that would 
require prompt NRC actions but are not 
covered under the proposed 
amendments, and how to include these 
events in the notification requirements. 

The proposed amendments for parts 
30, 40, and 70 are identical. The 
discussion that follows is, therefore, 
organized by the type of requirement 
rather than by the part of the regulation 
where it is found. The proposed 
amendments do not apply to activities 
reportable under 10 CFR part 50. The 
proposed amendments do apply to 
commercial power reactor licensees for 
activities licensed under parts 30, 40, 
and 70. Since the notification 
requirements under 10 CFR part 50 do 
not apply to research and test reactors, 
the proposed amendments also apply to 
such reactors possessing material 
licensed under parts 30, 40, and 70. 
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Immediate Notification 

A period of 4 hours would be the 
maximum time allowed for “immediate 
notification" by material licensees. It is 
intended that licensees will notify the 
NRC of incidents as soon as possible, 
but in no case later than 4 hours after 
discovery. This is consistent with some 
of the immediate reporting requirements 
specified in § 50.72 for power reactors. 
Four hours was used because many 
smaller material licensees do not have 
the capability to quickly assess and 
respond to events that reactor licensees 
possess and because the degree of 
hazard posed by nonreactor events is 
typically much smaller than the hazard 
posed by reactor events. 

Control of Licensed Material 

The primary responsibility for 
controlling licensed material and using it 
safely rests with the licensee. It is 
important that the NRC immediately 
receive reports of events that prevent or 
threaten to prevent the licensee from 
performing safety-related duties 
necessary to maintain control of 
licensed material and protect the public. 
A reporting requirement for these types 
of events would be included. A similar 
requirement is currently specified in 10 
CFR 50.72(b)(l)(vi) for reactor licensees. 

Licensees will need to exercise some 
judgement in determining when events 
require an immediate NRC notification. 
After an event has been discovered, the 
licensee must determine what 
immediate actions are necessary to 
maintain and verify control of any 
licensed material involved. An 
immediate NRC notification would be 
required if (1) the event prevented the 
licensee from performing any of those 
actions, or (2) the event created a 
condition that could have prevented any 
of those actions. In either case, an 
immediate report is required regardless 
of the duration of the incident that 
prevented the licensee from performing 
the appropriate actions. 

For example, an immediate NRC 
notification would be required if a filled 
uranium hexafluoride cylinder bulged or 
a containment showed signs of failing in 
a way that would injure individuals in 
the area and prevent immediate actions 
necessary to maintain and verify control 
of licensed material. The NRC must be 
aware of such a potential hazard so it 
can assure that appropriate actions are 
taken. 

Immediate notification is required 
only if events or conditions involving 
licensed material threaten an immediate 
disabling injury or threaten to prevent 
immediate protective actions necessary 
to protect the public or the environment. 


For example, immediate NRC 
notification is not required if crumbling 
insulation is exposing licensee 
personnel to airborne asbestos fibers. 
Although the condition threatens the 
health of the workers, it does not 
threaten an immediate disabling injury 
or threaten to prevent immediate actions 
necessary to maintain and verify control 
of the licensed material. 

In the event of a fire involving 
licensed material, an immediate NRC 
notification would be required if 
workers could not secure the licensed 
material or assess releases because of 
the fire. An immediate notification 
would also be required if firefighters 
could not enter the area to combat the 
fire because of high radiation levels or 
other radiological hazards. If all 
immediate actions necessary to control 
the licensed material and extinguish the 
fire were performed but the licensed 
material or its container was still 
damaged, a 24-hour notification would 
be required by the proposed reporting 
requirement for fires and explosions. 

In the event of an explosion involving 
licensed material, an immediate 
notification would be required if the 
resulting damage prevented workers 
from securing the licensed material or 
assessing releases. If all immediate 
actions necessary to control the licensed 
material were performed but the 
material or its container was still 
damaged, a 24-hour notification would 
be required by the proposed reporting 
requirement for fires and explosions. 

An immediate notification would also 
be required if a tornado or other natural 
phenomenon caused damage that 
prevented workers from performing 
immediate actions necessary to control 
licensed material and verify whether 
any releases had occurred. 

Contamination Events 

A new requirement would be added 
for licensees to report contamination 
events if access to an area must be 
restricted for more than 24 hours 
because of the contamination. This 
requirement is intended to cover events 
that cause accidental contamination in 
excess of the radiological conditions 
normally present. If the accidental 
contamination is not cleaned up in a 
timely manner, personnel entering the 
area may receive unnecessary radiation 
exposure and may spread contamination 
to themselves, others, or other areas. 

This requirement is applicable to both 
unrestricted areas and restricted areas 
where additional restrictions are 
imposed. For example, a radioactive 
waste container storage area is normally 
locked and restricted. If a spill 
contaminated the floor for more than 24 


hours and required workers entering the 
area to wear additional anti¬ 
contamination clothing, NRC 
notification within 24 hours would be 
required. 

Another example is a spill of a liquid 
containing technetium-99m in a nuclear 
pharmacy. To minimize the dose to 
workers cleaning up the spill, areas 
contaminated with technetium-99m are 
typically isolated for a short time to 
allow the technetium to decay. 
Technetium-99m has a half-life of 8 
hours. If the area must be isolated for 
more than 24 hours, a 24-hour NRC 
notification would be required. It is 
important that NRC receive notification 
of such events because prompt NRC 
action may be necessary to ensure that 
the contamination and cleanup activities 
are performed in a timely manner. 
Moreover, if the contamination cannot 
be cleaned up within 24 hours, the 
matter may be significant and require 
prompt NRC on-site presence. 

Safety Equipment Related Events 

A reporting requirement would be 
added for licensees to report within 24 
hours events in which equipment 
necessary to prevent uncontrolled 
releases of radioactive material, to 
prevent overexposures to radiation, or 
to mitigate the consequences of an 
accident is disabled or fails to function 
as designed when it is needed. This 
reporting requirement includes 
equipment failure, equipment damage, 
and procedural errors which cause 
equipment to fail or be disabled. NRC 
must be aware of these events to 
identify potential safety hazards and to 
ensure that the licensee takes 
appropriate actions to protect workers 
and the public. A similar requirement is 
currently specified in 10 CFR 
50.72(b)(2)(iii) for reactor licensees. 

Licensees will need to exercise some 
judgement in determining when an event 
requires a 24-hour NRC notification. 

First, the licensee must determine 
whether the inoperable equipment was 
needed to prevent uncontrolled releases, 
overexposures, or mitigate the 
consequences of an accident. Second, 
the licensee must determine whether the 
function of the equipment—or the 
availability of the function—was needed 
when the equipment was disabled or 
failed to function. A 24-hour notification 
is not required if neither the function nor 
its availability was needed when the 
equipment was inoperable. Third, if the 
inoperable equipment was an individual 
component, the licensee must determine 
whether redundant equipment was 
operable and available to automatically 
perform the required function. 
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The following are examples of 
reportable events: 

1. A malfunctioning interlock on an 
irradiator chamber door. If the interlock 
fails, the door could be opened while a 
source containing several thousand 
curies is exposed, resulting in a person 
receiving a large radiation dose in a 
very short time. Prompt NRC action may 
be necessary to warn other licensees of 
generic safety problems or to ensure the 
licensee specifies adequate controls to 
protect occupational workers and the 
public. 

2. Failure of a high efficiency 
particulate air (HEPA) filter in the 
ventilation system of a fuel fabrication 
plant. HEPA filters are used to prevent 
uncontrolled releases of uranium 
particles when uranium powder is 
processed to make reactor fuel. If 
workers discover that a filter had a hole 
in it while uranium powder was being 
processed, a 24-hour NRC notification 
would be required. The NRC must be 
aware of this event to ensure that the 
licensee takes appropriate actions to 
determine if a release occurred or to 
independently verify that action is 
sufficient to protect the public health 
and safety. 

3. Failure of radiography equipment 
necessary to retract and lock the source 
in its safe, shielded position. If a 
radiography source cannot be retracted 
and locked in its camera, prompt NRC 
action would be needed to ensure that 
appropriate steps are taken by the 
licensee to recover and secure the 
source. 

4. Damage to the shielding in a gauge 
that exposes the radiation source or that 
prevents an exposed source from being 
reshielded. Many nuclear gauges are 
authorized for use in non-nuclear 
industries because the sources are well 
shielded and extensive radiation 
exposure controls are not required. If a 
gauge source is left unshielded, prompt 
NRC action would be needed to ensure 
that appropriate steps are taken by the 
licensee to control radiation exposure, 
reshield the source, and secure the 
gauge. 

5. Failure of a teletherapy timer during 
treatment. Teletherapy units used to 
deliver large doses of radiation to 
cancer patients have timers that 
automatically close the unit's shutter— 
stopping the radiation exposure—after a 
prescribed treatment is completed. 
Teletherapy units contain radiation 
sources that deliver large dose 9 in a 
short time. If a teletherapy timer failed 
to automatically close the shutter when 
required, the attending technician would 
have to manually activate an electrical 
backup or mechanical mechanism to 
close the shutter. Since no redundant 


equipment is available to automatically 
close the shutter, a 24-hour NRC 
notification of a teletherapy timer failure 
would be required. This would permit 
prompt NRC action to ensure that the 
licensee takes appropriate steps to 
investigate why the timer failed. It might 
even be necessary for NRC to warn 
other licensees of teletherapy units if a 
generic problem was discovered. 

Personal Injury Events 

A requirement would be added for 
licensees to report within 24 hours 
events that require medical treatment of 
a radioactively contaminated individual 
at a medical facility. These events are 
highly significant because they may (1) 
indicate safety problems in a licensed 
operation, (2) risk internal 
contamination through open wounds, 
and (3) expose medical personnel to 
radiation and contamination. A similar 
requirement is currently specified in 10 
GFR 50.72(b)(2)(v). To ensure that any 
event of this type occurring at a medical 
facility is reported, this requirement 
does not stipulate transporting the 
injured individual as requisite. However, 
to avoid numerous reports of 
insignificant events such as a medical 
technician puncturing a hand with a 
syringe containing a 
radiopharmaceutical, a note is added to 
clarify that a 24-hour notification is not 
required if first aid for a superficial 
injury at a licensee-maintained medical 
facility is the only treatment rendered. 

Fires and Explosions 

A new requirement would be added to 
report within 24 hours all fires and 
explosions damaging licensed material 
or any device, container, or equipment 
containing licensed material. These 
events must be evaluated promptly to 
minimize any spread of contamination 
and to determine the performance of 
shielding and other features designed to 
control licensed material. Fires or 
explosions damaging licensed material 
are of particular significance because 
they can cause material in sealed 
sources to be released, generate 
airborne radioactive contamination, and 
generate contaminated runoff from 
water used to extinguish fires. A second 
notification is not required if an 
immediate notification was made for a 
fire or explosion (see the discussion 
above for Control of Licensed Material). 

Written Reports 

The proposed rule would require a 
written report within 30 days of any 
immediate or 24-hour notification 
similar to the written report currently 
required by $ 20.405. Written reports 
prepared pursuant to other regulations 


may be submitted to fulfill this 
requirement if the report contains all of 
the necessary information and the 
appropriate distribution is made. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion in 10 CFR 
51.22(c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this proposed regulation. 

Paperwork Reduction Act Statement 

The proposed rule amends 
information collection requirements that 
are subject to the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501 et seq.). This 
proposed rule has been submitted to the 
Office of Management and Budget for 
review and approval of the paperwork 
requirements. 

Public reporting burden for this 
collection of information is estimated to 
average 4 hours per response, including 
the time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch (MNBB-7714), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555; and to the 
Paperwork Reduction Project (3150- 
0014, 3150-0017, 3150-0020, and 3150- 
0009), Office of Management and 
Budget Washington, DC 20503. 

Regulatory Analysis 

The Commission has prepared a draft 
regulatory analysis on this proposed 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
draft analysis is available for inspection 
in the NRC Public Document Room, 2120 
L Street NW (Lower Level), Washington, 
DC Single copies of the draft analysis 
may be obtained from Joseph J. Mate, 
telephone (301) 492-3795. The 
Commission requests public comments 
on the draft regulatory analysis. 
Comments on the draft analysis may be 
submitted to the NRC as indicated under 
the ADDRESSES heading. 

Regulatory Flexibility Certification 

Based on the information available at 
this stage of the rulemaking proceeding 
and in accordance with the Regulatory 
Flexibility Act. 5 U.S.C 605(b), the 
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Commission certifies that, if 
promulgated, this rule will not have a 
significant economic impact on a 
substantial number of small entities. The 
proposed rule affects approximately 
9.100 licensees monitored by NRC under 
10 CFR parts 20. 40, and 70. The licenses 
are issued to academic institutions, 
medical institutions, and industrial 
entities. The proposed rule is being 
issued in order to reduce 
misunderstandings by material licensees 
and to clarify the types of events that 
must be reported to NRC. No report 
would be required of licensees unless 
there is an incident involving licensed 
material that meets the requirements 
specified in the proposed amendments. 
Since the revised reporting requirements 
are essentially the same as the current 
reporting requirements, the impact on 
licensees should be minimal. 

Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this proposed rule and therefore 
a backfit analysis is not required 
because the amendments that apply to 
power reactors (deletion of 10 CFR 
20.403 (a)(3), (a)(4), (b)(3), and (b)(4)) 
involve only a relaxation of 
requirements. 

List of Subjects 

10 CFR Part 20 

Byproduct material. Licensed 
material. Nuclear materials, Nuclear 
power plants and reactors. Occupational 
safety and health, Packaging and 
containers. Penalty. Radiation 
protection, Reporting and recordkeeping 
requirements, Special nuclear material, 
Source material. Waste treatment and 
disposal. 

10 CFR Part 30 

Byproduct material, Government 
contracts, Intergovernmental relations. 
Isotopes. Nuclear materials. Penalty, 
Radiation protection. Reporting and 
recordkeeping requirements. 

10 CFR Part 40 

Government contracts. Hazardous 
materials-transportation, Nuclear 
materials. Penalty. Reporting and 
recordkeeping requirements. Source 
material. Uranium. 

10 CFR Part 70 

Hazardous materials-transportation. 
Nuclear materials. Packaging and 
containers. Penalty. Radiation 
protection. Reporting and recordkeeping 
requirements, Scientific equipment. 
Security measures. Special nuclear 
material. 


For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974. 
as amended, and 5 U.S.C. 553, the NRC 
is proposing to adopt the following 
amendments to 10 CFR parts 20. 30. 40. 
and 70. 

PART 20—STANDARDS FOR 
PROTECTION AGAINST RADIATION 

1. The authority citation for part 20 
continues to read as follows: 

Authority: Secs. 53. 63. 65. 81.103,104, 161, 
68 Stat. 930, 933. 935, 936, 937, 948. as 
amended (42 U.S.C. 2073, 2093. 2095, 2111, 
2133, 2134. 2201); Secs. 201. as amended. 202, 
206, 88 Stat. 1242. as amended. 1244.1246 (42 
U.S.C. 5841. 5642. 5846). 

Section 20.406 also issued under secs. 135. 
141, Public Law 97-425, 96 Stat. 2232. 2241 (42 
U.S.C 10155,10161). 

For the purposes of sec. 223. 68 Stat. 958, as 
amended (42 U.S.C. 2273); $§ 20.101. 20.102, 
20.103 (a), (b). and (0. 20.104 (a) and (b). 
20.105(b), 20.106(a). 20.201. 20.202(a), 20.205, 
20.207. 20.301. 20.303. 20.304, and 20.305 are 
issued under sec. 161b, 68 Stat. 948, as 
amended (42 U.S.C. 2201(b)); and $$ 20.102. 
20.103(e), 20.401-20.407, 20.406(b). and 20.409 
ere issued under sec. 161o, 68 Stat. 950, as 
amended (42 U.S.C. 2201 (o)). 

$20,403 [Amended] 

2. In $ 20.403, the semicolon and the 
word '‘or*' following paragraph (a)(2) are 
removed and a period is inserted, and 
the semicolon and the word "or" 
following paragraph (b)(2) are removed 
and a period is inserted, and paragraphs 

(a)(3). (a)(4). (b)(3), and (b)(4) are 
removed. 

PART 30—RULE OF GENERAL 
APPLICABILITY TO DOMESTIC 
LICENSING OF BYPRODUCT 
MATERIAL 

3. The authority citation for part 30 is 
revised to read as follows: 

Authority: Sec. 81. 82 181,182,183,188, 68 
Stat. 935. 948. 953, 954. 955. as amended. Sec. 
234. 83 Stat. 444. as amended (42 U.S.C. 2111. 
2112. 2201, 2232. 2233. 2236, 2282); Secs. 201. 
as amended. 202, 206, 88 Stat 1242, as 
amended. 1244,1246 (42 U.S.C. 5841. 5842, 
5846). 

Section 30.7 also issued under Pub. L 95- 
601. Sec. 10, 92 Stat. 2951 (42 U.S.C. 5851). 
Section 30.34(b) also issued under Sec. 184, 

68. Stat. 954. as amended (42 U.S.C 2234). 
Section 30.61 also issued under Sec. 187, 68 
Stat. 955 (42 U.S.C. 2237). 

For the purposes of Sec. 223, 68 Stat. 958. as 
amended (42 U.S.C 2273); || 30.3. 30.34 (b) (c) 
and (f). and 30.41(a) and (c), and 30.53 are 
issued under Sec. 161b, 68 Stat. 948, as 
amended (42 U.S.C. 2201(b)); and || 30.6, 

30.9. 30.38. 30.50. 30.51, 30.52, 30.55, and 
30.56(b) and (c) are issued under Sec. 161o. 68 
Stat. 950. as amended (42 U.S.C 2201(o)). 


$30.8 [Amended] 

4. In $ 30.8 paragraph (b) is revised to 
read as follows: 

$ 30.8 Information collection 
requirements: OMB approval. 

* * * « * 

(b) The approved information 
collection requirements contained in this 
part appear in S $ 30.15, 30.19, 30.20, 

30.32, 30.34, 30.36, 30.37, 30.38, 30.50, 
30.51, 30.55, and 30.56. 

• • • • * 

5. A new $ 30.50 under Records. 
Inspections. Tests, and Reports is added 
to read as follows: 

$ 30.50 Notification requirements. 

(a) Immediate notification . Each 
licensee shall notify the NRC as soon as 
possible but not later than 4 hours after 
the discovery of any event involving 
licensed material that prevents or 
threaten to prevent immediate 
protective actions necessary to maintain 
and verify control of licensed material 
(includes fires, explosions, toxic gas 
releases, etc.). 

(b) Twenty-four hour notification. 

Each licensee shall notify the NRC 
within 24 hours after the discovery of 
any of the following events involving 
licensed material: 

(1) Any contamination event that 
restricts access to the contaminated 
area by workers or the public for more 
than 24 hours. 

(2) Any event in which equipment 
necessary to prevent uncontrolled 
releases of radioactive material, or to 
prevent overexposures to radiation, or 
to mitigate the consequences of an 
accident, is disabled or fails to function 
as designed when it is needed. 
Notification is not required when an 
individual component is disabled or fails 
to function if redundant equipment is 
operable and available to automatically 
perform the required function. 

(3) Any event that requires medical 
treatment of a radioactively 
contaminated individual at a medical 
facility. Notification is not required if 
first aid at a licensee-maintained 
medical facility for a superficial injury is 
the only treatment rendered. 

(4) Any fire or explosion damaging 
any licensed material or any device, 
container, or equipment containing 
licensed material. 

(c) Preparation and submission of 
reports. Reports filed with the NRC 
pursuant to this section must have the 
names of persons who have received 
exposure to radiation stated in a 
separate part of the report. Reports 
made by licensees in respone to the 
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requirements of this section must be 
made as follows: 

(1) Licensees shall make reports 
required by paragraphs (a) and (b) of 
this section by telephone to the NRC 
Operations Center. 1 To the extent that 
the information is available at the time 
of notification, the information provided 
in these reports must include: 

(1) The caller's name and call back 
telephone number. 

(ii) A description of the event, 
including date and time; 

(iii) The exact location of the event: 

(ivj The isotopes, quantities, and 

chemical and physical form of the 
licensed material involved; and 

(v) Any personnel radiation exposure 
data available. 

(2) Written report. Each licensee who 
makes a report required by paragraph 

(a) or (bj of this section shall submit a 
written follow-up report within 30 days 
of the initial report. These written 
reports must be sent to the U.S. Nuclear 
Regulatory Commission, Document 
Control Desk, Washington. DC 20555, 
with a copy to the appropriate NRC 
Regional office listed in Appendix D of 
10 CFR part 20. The reports must include 
the following— 

(i) A description of the event, 
including the probable cause and the 
manufacturer and mode! number (if 
applicable) of any equipment that failed 
or malfunctioned; 

(ii) The exact location of the event; 

(iii) The isotopes, quantities, and 
chemical and physical form of the 
licensed material involved; 

(iv) Date and time of the event; 

(v) Corrective actions taken or 
planned and the results of any 
evaluations or assessments; and 

(vi) The extent of exposure of 
individuals to radiation or to radioactive 
materials. 

(3) The provisions of § 30.50 do not 
apply to Licensees subject to the 
notification requirements in § 50.72 of 
this chapter. They do apply to research 
and test reactors possessing material 
licensed under part 30. 

PART 40—domestic licensing of 
SOURCE MATERIAL 

0. The authority citation for part 40 is 
revised to read as follows: 

Authority: Secs. 02. 03. 04.65. 81,161.182, 
103.186. 60 Stat. 932. 933,935, 94a 953. 954. 
955. as amended, secs. lle(2). 83. 84. Pub. L. 
95-004. 92 Stat. 3033, as amended. 3039, sec. 
234. 83 Stat. 444. as amended (42 U.S.C. 
2014(e)(2). 2092. 2093. 2094. 2095. 2111. 2113, 
2114. 2201. 2232, 2233. 2230. 2282); sec. 274. 


' The commercial telephone number for the NRC 
Operations Center is 12U2J 951-0550. 


Pub. L 86-373, 73 Stat. 088 (42 U.S.C. 2021): 
sees. 201. as amended. 202. 206, 88 Stat. 1242. 
aa amended. 1244.1246 (42 US .C 5841. 5642. 
5848): sec. 375. 92 Stat. 3021, aa amended by 
Pub. L. 97-415. 90 Stat. 2067 (42 U.S.C. 2022). 

Section 40.7 also issued under Pub. L. 95- 
801. sec. 10. 92 StaL 2951 (42 U.S.C. 5841) 
section 40.31(g) also issued under sec. 122. 08 
Stat. 939 (42 U.S.C. 2152). Section 40.40 also 
issued under sec. 104.68 Stat 954. as 
amended (42 U.S.C. 2234). Section 40.71 also 
issued under sec. 187. 06 Stat 955 (42 U.S.C. 
2237). 

For the purposes of sec. 223, 66 Stat 958. as 
amended (42 U.S.C 2273); §ft 403. 4025(dKl)- 
(3). 40.35 (aHdk and (f) 40.41 (b) and (c). 
40.46, 40.51 (a) and (c). and 4063 are issued 
under Sec. 161b, 08 Stat. 948. as amended (42 
U.S.C 2201(b)); and |$ 40.5. 40.9. 40.25 (c). 
(d)(3). and (4). 4026(c)(2), 40.35(e). 40.42, 

40.00. 40.01. 40.62. 40.04, and 40.65 are issued 
under Sec. 101o. 68 Stat. 950. as amended (42 
U.S.C 2201(o)J. 

§40.8 [Amended] 

7. In } 40.8, paragraph (b) is revised to 
read as follows: 

§ 40.8 Information collection 
requirements: OMB approval. 

• « * * • 

(b) The approved information 
collection requirements contained in this 
part appear in § § 40.25. 40.26,40.31, 

40.35, 40.42, 40.60, 40.61, 40.64. 40.85, and 
Appendix A. 

* • • * # 

8. A new § 40.60 under "Records. 
Reports, and Inspections" it added to 
read as follows: 

§ 40.60 Notification requirements. 

(a) Immediate notification. Each 
licensee shall notify the NRC as soon as 
possible but not later than 4 hours after 
discovery of any event involving 
licensed material that prevents or 
threaten to prevent immediate 
protective actions necessary to maintain 
and verify control of licensed material 
(includes fires, explosions, toxic gas 
releases, etc.). 

(b) Twenty-four hour notification. 

Each licensee shall notify the NRC 
within 24 hours after the discovery of 
any of the following events involving 
licensed material: 

(1) Any contamination event that 
restricts access to the contaminated 
area by workers or the public for more 
than 24 hours. 

(2) Any event in which equipment 
necessary to prevent uncontrolled 
releases of radioactive material, or to 
prevent overexposures to radiation, or 
to mitigate the consequences of an 
accident, is disabled or fails to function 
as designed when it is needed. 
Notification is not required when an 
individual component is disabled or fails 
to function if redundant equipment is 


operable and available to automatically 
perform the required function. 

(3) Any event that requires medical 
treatment of a radioactively 
contaminated individual at a medical 
facility. Notification is not required if 
first aid at a licensee-maintained 
medical facility for a significant injury is 
the only treatment rendered. 

(4) Any fire or explosion damaging 
any licensed material or any device, 
container, or equipment containing 
licensed materiaL 

(c) Preparation and submission of 
reports. Reports filed with the NRC 
pursuant to this section must hava the 
names of persons who have received 
exposure to radiation stated in a 
separate part of the report. Reports 
made by licensees in response to the 
requirements of this section must be 
made as follows: 

(1) Licensees shall make reports 
required by paragraphs (a) and (b) of 
this section by telephone to the NRC 
Operations Center. 1 To the extent that 
the information is available at the time 
of notification, the information provided 
in these reports must include: 

(1) The caller's name and call back 
telephone number. 

(ii) A description of the event 
including date and time; 

(iii) The exact location of the event; 

(iv) The isotopes, quantities, and 
chemical and physical form of the 
licensed material involved; and 

(v) Any personnel radiation exposure 
data available. 

(2) Written report. Each licensee who 
makes a report required by paragraph 
(a) or (b) of this section shall submit a 
written follow-up report within 30 days 
of the initial report. These written 
reports must be sent to the U.S. Nuclear 
Regulatory Commission. Document 
Control Desk, Washington. DC 20555, 
with a copy to the appropriate NRC 
regional office listed in appendix D of 10 
CFR part 20. The reports must include 
the following— 

(i) A description of the event, 
including the probable cause and the 
manufacturer and model number (if 
applicable) of any equipment that failed 
or malfunctioned; 

(ii) The exact location of the event; 

(iii) The isotopes, quantities, and 
chemical and physical form of the 
licensed material involved; 

fiv) Date and time of the event; 

(v) Corrective actions taken or 
planned and the results of any 
evaluations or assessments; and 

(vi) The extent of exposure of 
individuals to radiation or to radioactive 
materials. 
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(3) The provisions of $ 40.60 do not 
apply to licensees subject to the 
notification requirements in i 50.72 of 
this chapter. They do apply to research 
and test reactors possessing material 
under part 40. 

PART 70— DOMESTIC UCENSING OF 
SPECIAL NUCLEAR MATERIAL 

9. The authority citation for part 70 is 
revised to read as follows: 

Authority: Secs. 51. 53.101,102.183. 68 
Slat. 929. 930, 948, 953,954. as amended, sec. 
234. 83 Stat. 444, as amended (42 U.S.C. 2071, 
2073. 2201. 2232. 2233. 2282); secs. 201. as 
amended. 202. 204, 206. 88 Stat 1242. as 
amended. 1244.1245,1246. (42 U.S.C. 5041. 
5842, 5845. 3046). 

Sections 70.1(c) and 70.20a (b) also issued 
under secs. 135,141. Pub. L 97-425. 96 Stat 
2232. 2241 (42 U.S.C. 10155,10101). Section 
70.7 also issued under Pub. L 95-601, sec. 10. 
92 Stat 2951 (42 U.S.C. 5851). Section 7021(gJ 
also issued under sec. 122, 66 Stat. 939 (42 
U.S.C. 2152). Section 7031 also issued under 
sec. 57d, Pub. L. 93-377. 68 Stat. 475 (42 U.S.C. 
2077). Sections 70.30 and 7044 also issued 
under sec. 184. 68 Stat. 954, as amended (42 
U.S.C 2234). Section 70.61 also issued under 
secs. 186.1B7, 68 Stat. 955 (42 U.S.C. 2236, 
2237). Section 70.62 also Issued under sec. * 
108, 68 Stat. 939. as amended (42 U.S.C. 2138). 

For the purposes of sec. 223, 68 Stat. 956. as 
amended (42 U.S.C. 2273); gg 703. 70.19(c). 
70.21(c). 70.22 (a), (b), (dHk). 7024 (a) and (b). 
70.32(a) (3). (5). (6). (d). and (i). 70.36. 70.39 (b) 
and (c), 70.41(a). 70.42 (a) and (c). 70.56, 70.57 
lb), (c), and (d). 70 58 (a)-(g)(3). and (hHi) are 
issued under sec. 161b. 68 Stat 948, as 
amended (42 U.S.C. 2201(b)); 5 g 70.7. 70.20a 
(e) and (d). 7020b (c) and (e). 7021(c). 

70.24(b). 7032 (a)(ei (c). (d), (e). and 1*). 7038. 
70.51 (cH«). 70.56. 70.57 (b) and (d), and 7058 
( 8 Hg)(3J and (hHj) are issued under sec. 

161i. 66 Stat. 949. as amended (42 U.S.C. 
2201(i)); and gg 70.5, 70.9. 7020b (d) and (e). 
70.36. 70.51 (b) and (i) 70.50, 70.52. 70.53. 70.54. 
70.55, 7058 (g)(4), (k). and (1). 70.59. and 70.60 
(b) and (c) are issued under sec. 161o, 68 Stat. 
950, as amended (42 U.S.C. 2201(o)). 

$ 70.8 [Amended] 

10. In § 708, paragraph (b) is revised 
to read as follows: 

5 70.8 Information coflection 
requirements: OMB approval 
* * • • • 

(b) The approved information 
collection requirements contained in this 
part appear in 5 S 70.19. 70.20a, 70.20b, 
70.21, 70.22. 70.24, 70.32, 70.33, 70.34, 

70.38, 70.39. 70.50, 70.51, 70.52. 70.53. 

70.57, 70.58, 70.5a and 7a6a 
* • * * • 

11. A new i 70.50 under “Special 
Nuclear Material Control. Records, 
Reports and inspections" is added to 
read as follows: 

5 70.50 Notification req uire me nts . 

(a) Immediate notification. Each 
licensee shall notify the NRC as soon as 


possible but not later than 4 hours after 
the discovery of any event involving 
licensed material that prevents or 
threaten to prevent immediate 
protective actions necessary to maintain 
and verify control of licensed material 
(includes fires, explosions, toxic gas 
releases, etc.). 

(b) Twenty-four hour notification. 
Each licensee shall notify the NRC 
within 24 hours after the discovery of 
any of the following events involving 
licensed material: 

(1) Any contamination event that 
restricts access to the contaminated 
area by workers or the public for more 
than 24 hours. 

(2) Any event in which equipment 
necessary to prevent uncontrolled 
releases of radioactive material, or to 
prevent exposure to radiation, or to 
mitigate the consequences of an 
accident is disabled or fails to function 
as designed when it is needed. 
Notification is not required when an 
individual component is disabled or fails 
to function if redundant equipment is 
operable and available to automatically 
perform the required function 

(3) Any event that requires medical 
treatment of a radioactively 
contaminated individual at a medical 
facility. Notification is not required if 
first aid at a licensee-maintained 
medical facility for a superficial injury is 
the only treatment rendered. 

(4) Any fire or explosion damaging 
any licensed material or any device, 
container, or equipment containing 
licensed material. 

(c) Preparation and submission of 
reports . Reports filed with the NRC 
pursuant to this section must have the 
names of persons who have received 
exposure to radiation stated in a 
separate part of the report Reports 
made by licensees in response to the 
requirements of this section mu 9 t be 
made as follows: 

(1) Licensees shall make reports 
required by paragraphs (a) and (b) of 
tliis section by telephone to the NRC 
Operations Center. 1 To the extent that 
the information is available at the time 
of notification, the information provided 
in these reports must include: 

(i) The caller's name and call back 
telephone number 

(ii) A description of the event 
including date and time; 

(iii) The exact location of the event 

(iv) The isotopes, quantities, and 
chemical and physical form of the 
licensed material involved: and 

(v) Any personnel radiation exposure 
data available. 


1 The commercial telephone number for the NRC 
Opera lions Center is (202) 951-0660. 


(2) Written report. Each licensee who 
makes a report required by paragraph 
(a) or (b) of this section shall prepare a 
written followup report within 30 days 
of the initial report. These written 
reports must be sent to the U.S. Nuclear 
Regulatory Commission, Document 
Control Desk, Washington, DC 20555. 
with a copy to the appropriate NRC 
regional office, listed in appendix D of 
10 CFR part 20. The reports must include 
the following— 

(i) A description of the event, 
including the probable cause and (he 
manufacturer and model number (if 
applicable) of any equipment that failed 
or malfunctioned: 

(ii) The exact location of the event; 

(iii) The isotopes, quantities and 
chemical and physical form of the 
licensed material involved; 

(iv) Date and time of the event; 

(v) Corrective actions taken or 
planned and the results of any 
evaluations or assessments; and 

(vi) The extent of exposure of 
individuals to radiation or to radioactive 
materials. 

(3) The provisions of S 70.50 do not 
apply to licensees subject to the 
notification requirements in 5 50.72 of 
this chapter. They do apply to research 
and test reactors possessing material 
licensed under part 70. 

Dated at Rockville. Maryland, this 30th day 
of April 199a 

For the Nuclear Regulatory Commission, 
fames M. Taylor. 

Execuli ve Director for Operations. 

|PR Doc. 90-11150 Piled 5-11-00. 8:45 am) 
BILLING CODE 75SO 01-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Houslng-Fodoral Housing 
Commissioner 

24 CFR Part 200 

(Docket No. R-90-1370; FR-2407-P-02) 
RIN 2502-AD01 

Revision of Use cf Materials Bulletin 
(UM) 40c Used In HUD euildlng 
Product Standards and Certification 
Program for Plywood and Other 
Performance Rated Wood-Based 
Structural-Use Panels 

agency: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner. HUD. 
action: Proposed rule. 
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summary: This proposed rule would 
adopt a Use of Materials Bulletin for 
plywood and wood-based structural-use 
panels (UM-40c) that references 
national voluntary consensus standards. 
In accordance with 24 CFR 200.935, this 
Use of Materials Bulletin would also 
provide a labeling and a third party 
certification program to assure that the 
building products used in HUD programs 
meet the appropriate voluntary 
consensus standard. The proposed rule 
would also supplement HUD’s Building 
Product and Certification Program by 
requiring that certain additional 
information be included on the label, 
tag. or mark that each manufacturer 
would affix to a certified product. It 
would also specify the frequency with 
which products would be tested in order 
to be acceptable to HUD. 
dates: Comments must be received by 
July 13.1990. 

addresses: Interested persons are 
invited to submit comments regarding 
this proposed rule to the Rules Docket 
Clerk. Office of General Counsel. Room 
10276, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Washington. DC 20410. 
Communications should refer to the 
above docket number and title. A copy 
of each communication submitted will 
be available for public inspection and 
copying between 7:30 a.m. and 5:30 p.m. 
weekdays at the above address. 

As a convenience to commenters, the 
Rules Docket Clerk will accept brief 
public comments transmitted by 
facsimile (“FAX”) machine. The 
telephone number of the FAX receiver is 
(202) 755-2575. (This is not a toll-free 
number.) Only public comments of six or 
fewer total pages will be accepted via 
FAX transmittal. This limitation is 
necessary in order to assure reasonable 
access to the equipment. Comments sent 
by FAX in excess of six pages will not 
be accepted. Receipt of FAX 
transmittals will not be acknowledged, 
except that the sender may request 
confirmation of receipt by calling the 
Rules Docket Clerk ((202) 755-7084). 

FOR FURTHER INFORMATION CONTACT: 

Mr. Leslie H. Breden, Office of 
Manufactured Housing and Regulatory 
Functions, Department of Housing and 
Urban Development. 451 Seventh Street. 
SW.. Washington, DC.20410; telephone 
(202) 755-5929. (This is not a toll-free 
number.) 

SUPPLEMENTARY INFORMATION: I. 

General. Pursuant to HUD’s Building 
Product Standard and Certification 
Program, which is authorized by Section 
521 of the National Housing Act. 12 
U.S.C. 1735e, the Department issues Use 
of Materials Bulletins (“UMs”). The Use 


of Materials Bulletin is issued to provide 
an interim HUD standard that 
establishes the minimum acceptable 
qualities for materials and products to 
be used in properties subject to 
mortgages insured by the Department. 
UMs are also used as a means of 
promulgating a labeling and certification 
program to ensure that the products 
used meet the appropriate standards. 

The Department has evaluated 
updated technical standards prepared 
by nationally recognized standards 
organizations, and plans to adopt 
certain standards by incorporating them 
in the UM that references the standards. 
The UM adopted would also augment 
the labeling requirements of 24 CFR 
200.935(d)(6) and the testing 
requirements of 24 CFR 200.935(d)(8). 

The text of UM 40c is not being 
reproduced in this rule because the 
substance is embodied in a new section 
of 24 CFR part 200 set forth below. 
However, copies of the UM are 
available for public inspection during 
regular business hours in the Technical 
Support Branch, Office of Manufactured 
Housing and Regulatory Functions, 

Room 6270, and in the Office of the 
Rules Docket Clerk. Office of General 
Counsel, Room 10276, Department of 
Housing and Urban Development, 
Washington. DC 20410. 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969, as amended. The Finding of No 
Significant Impact is available for public 
inspection between 7:30 a.m. and 5:30 
p.m. weekdays in the Office of the Rules 
Docket Clerk at the above address. 

This rule does not constitute a “major 
rule” as that term is defined in section 
1(d) of the Executive Order on Federal 
Regulations issued by the President on 
February 17,1981. An analysis of the 
rule indicates that it does not: (1) Have 
an annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Under 5 U.S.C. 605(b) (the Regulatory 
Flexibility Act), the Undersigned hereby 
certifies that this rule would not have a 
significant economic impact on a 
substantial number of small entities. 


This Use of Materials Bulletin would 
adopt standards that are nationally 
recognized throughout the affected 
industry and will not create a burden on 
manufacturers currently meeting the 
standards. 

This rule was listed in the 
Department’s Semiannual Agenda of 
Regulations published on April 23,1990 
(55 FR 16226,16239) under Executive 
Order 12291 and the Regulatory 
Flexibility Act. 

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism has 
determined that the policies contained 
in the rule do not have federalism 
implications and, thus, are not subject to 
review under the Order. The rule would 
only update Use of Materials Bulletin 
UM 40b. 

The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that this rule does not have 
potential for significant impact on family 
formation, maintenance, and general 
well-being, and. thus, is not subject to 
review under the Order. 

List of Subjects in 24 CFR Part 200 

Administrative Practice and 
Procedures. Claims, Equal Employment 
Opportunity, Fair Housing, Housing 
Standards. Loan Program, Housing 
Community Development, Mortgage 
Insurance, Organization and Functions 
(Government Agencies), Reporting and 
Recordkeeping Requirements, Minimum 
Property Standards, and Incorporation 
by Reference. 

Accordingly. 24 CFR part 200 is 
proposed to be amended to read as 
follows: 

PART 200—INTRODUCTION 

1. The authority citation for 24 CFR 
part 200 would continue to read as 
follows: 

Authority: Titles 1 and II of the National 
Housing Act (12 U.S.C. 1701 through 1715z- 
18); sec. 7(d), Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)). 

2. A new § 200.944 would be added to 
read as follows: 

§ 200.944 Supplementary specific 
requirements under the HUD Building 
Products Standards and Certification 
Program for Plywood and Other 
Performance Rated Wood-Based 
Structural-Use Panels. 

(1) All plywood made to specifications 
of U.S. Product Standards PS 1-83 for 
Construction and Industrial Plywood. 
December 30,1983 (U.S. Department of 
Commerce, National Institute for 
Standards and Technology) and grade 
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marked as PS 1-83 shall conform to the 
requirements of PS 1-83, except that all 
veneers may be D-grade. 

(2) All plywood panels not meeting 
the veneer grade requirements of PS 1- 
83, and all performance rated composite 
and nonveneer structural-use panels 
shall comply with the requirements 
described in the Performance Standards 
and Policies for Structural-Use Panels, 
June 1988 (American Plywood Standard 
PRP108) (APA Std PRP 108). except that 
A STM D-3043-87 Method B (American 
Society for Testing Materials) may be 
used in lieu of Method C for measuring 
the mechanical properties of the panel, 
provided that the test specimen has a 
width of at least 12 inches. The impact 
load shall be 150 ft. lbs. for single-layer 
floor panels excluding any floor finishes. 

(3) Structural-use panels shall be 
installed in accordance with the 
manufacturer’s installation instructions 
and “APA Design/Construction Guide- 
Residential and Commercial,” American 
Plywood Association, January, 1989. 

(4) These standards have been 
approved by the Director of the Federal 
Register for incorporation by reference 
in accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. Copies of the standards are 
available for inspection at the Office of 
the Federal Register, 1100 L Street, NW.. 
Washington. DC 20408. They are also 
available from the American Plywood 
Association, P.O. Box 11700. Tacoma, 
Washington 98411, 

(b) Labeling . Under the procedures set 
forth in J 200.935(d)(6) concerning 
labeling of a product, the administrator’s 
validation mark and the manufacturer’s 
certification of compliance with the 
applicable standards are required to be 
on the certification label issued by the 
administrator to the manufacturer. 

Panels that conform to the Performance 
Standards and Policy for Structural Use 
Panels shall be marked as conforming to 
UM 40c. All panels complying with APA 
Standard PRP 108 shall be marked with 

a label formatted in the manner similar 
to the trademark examples shown in 
APA Standard PRP 108. All panels will 
be marked with the mill number as 
required by APA. The certification mark 
shall be stamped on each panel and be 
located so that it is available for 
inspection. 

(c) Periodic tests and qualify control 
inspections. Under the procedures set 
forth in 8 200.935(d)(8) concerning 
periodic tests and quality control 
inspections, the frequency of testing for 
a product shall be described in the 
specific building product certification 
program. In the case of wood-base 
structural-use panels, testing and 
inspection shall be conducted as 
follows: 


(1) Testing shall be done in an 
Administrator's laboratory or an 
Administrator-approved laboratory 
every three months. All plywood 
qualified for conformance with PS 1-83 
on rough performance testing shall be 
tested in accordance with PS 1-83. 

(2) All thickness and lay-ups of 
structural-use panels in production 
made in conformance with the 
Performance Standards shall be 
collected and tested in accordance with 
procedures set forth in the 1989 edition 
of Performance Standards and Policies 
for Structural-Use Panels (American 
Plywood Association Std PRP 108). 

(3) The Administrator shall examine 
each manufacturer's quality control 
procedures to assure they are the same 
as or equivalent to those set forth under 
the Quality Assurance Policy section 
4.2.3 of the publication referenced In 
paragraph (2) above or PS 1-83 section 
3.8.8.6, Reexamintaion. 

(4) The Administrator shall inspect the 
manufacturer’s procedures at the plant 
at least every three months to assure 
that the initially accepted quality control 
procedures are being followed. 

Dated: April 23,1990. 

C. Austin Fitts, 

Assistant Secretary for Housing-Federal 
Housing Commissioner. 

(FR Doc. 90-11172 Filed 5-11-90; 8:45 am] 
BILLING COOC 4210-27-*! 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part 1 
(EE-61-88] 

RIN 1545-AM95 

Nondiscrimination Requirements for 
Qualified Plans 

AGENCY: Internal Revenue Service, 
Treasury. 

action:. Notice of proposed rulemaking. 

summary: This document contains 
proposed regulations under sections 
401(a)(4) and 410(b) of the Internal 
Revenue Code. The proposed 
regulations interpret both the section 
401(a)(4) requirement that contributions 
or benefits provided under a tax- 
qualified retirement plan may not 
discriminate in favor of highly 
compensated employees and the related 
section 410(b) minimum coverage 
requirements. These two sections form a 
coordinated nondiscrimination rule that 
prohibits a qualified retirement plan 
from being designed or operated to favor 
highly compensated employees. This 


document also contains related 
proposed amendments to the existing 
regulations under sections 401(a)(4), 
401(a)(5), and 411(d)(6). 

These proposed regulations are being 
issued in conjunction with three other 
sets of regulations that modify 
previously proposed regulations 
concerning tax-qualified retirement 
plans. Because these proposed 
regulations under section 401(a)(4) set 
out for the first time comprehensive 
tests for nondiscrimination, it has been 
possible to simplify the legal and 
administrative requirements contained 
in the related regulations. 

These proposed regulations reflect 
changes made by the Tax Reform Act of 
1986 and by the Technical and 
Miscellaneous Revenue Act of 1988. 
These regulations will provide the public 
with guidance necessary to comply with 
the law and will affect sponsors of and 
participants in tax-qualified retirement 
plans. 

dates: Written comments and requests 
to appear at a public hearing scheduled 
for Wednesday, September 26,1990, at 
10:00 a.m., and continued, if necessary, 
on Thursday, September 27.1990. and 
Friday, September 28,1990, must be 
received by July 13.1990. Outlines of 
oral comments must be received by 
Wednesday. September 12.1990. See 
notice of hearing published elsewhere in 
this issue of the Federal Register. These 
regulations are generally proposed to be 
effective for plan years beginning on or 
after January 1,1991. 

addresses: Send comments, requests to 
appear at the public hearing and 
outlines to: Internal Revenue Service, 

P.O. Box 7604, Ben Franklin Station, 
Attention: CC:CORP:T:R (EE-61-88). 
Room 4429, Washington, DC 20224. The 
public hearing will be held in the IRS 
Auditorium, Seventh Floor, 7400 
Corridor, Internal Revenue Building, 

1111 Constitution Avenue NW., 
Washington. DC. 

FOR FURTHER INFORMATION CONTACT: 

Concerning the hearing. Carol Savage, 
Regulations Unit. 202-343-0232 or 202r- 
566-3935 (not a toll-free call); concerning 
a particular regulation section. Rebecca 
Wilson and David Munroe at 202-377- 
9372 (not a toll-free number). 
SUPPLEMENTARY INFORMATION: 

Statutory Authority 

This document contains proposed 
amendments to the Income Tax 
Regulations (26 CFR part 1) under 
sections 401(a)(4) and 410(b) of the 
Internal Revenue Code of 1988 (Code). 
These amendments are proposed to 
reflect changes made by sections 1111, 
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1112, and 1114 of the Tax Reform Act of 
1986. These regulations are to be issued 
under the authority contained in 
sections 401(a)(4). 401(a)(5). 401(1) 

410(b). 411(d). 411(e) and 7805 of the 
Code. 

Overview 

Although section 401(a)(4) and its 
predecessors have served for decades as 
the cornerstone of the requirement that 
tax-qualified retirement plans not 
discriminate in favor of highly 
compensated employees, comprehensive 
regulations under section 401(a)(4) have 
never been issued. Comprehensive 
guidance is now required in order to 
consolidate and simplify existing rules, 
to reflect the statutory provisions and 
legislative history of the Tax Reform Act 
of 1986 (TRA *86). and to provide 
taxpayers with an integrated framework 
for applying the nondiscrimination 
provisions of the Code. 

Comprehensive guidance under 
section 401(a)(4) is especially important 
at this time because of the significant 
changes made by TRA ’86 to many 
fundamental nondiscrimination rules. In 
TRA *86, Congress amended the 
minimum coverage rules (including the 
enactment of the average benefits test), 
revised the social security integration 
rules (as reflected in the new permitted 
disparity rules of section 401(1)), and 
added section 414(s) (relating to the 
definition of compensation), section 
401(a)(26) (imposing minimum 
participation requirements), and section 
401(a)(17) (limiting the amount of 
compensation that a plan may take into 
account). Guidance is needed to provide 
taxpayers with a framework for 
applying these new provisions. The 
proposed regulations are intended to 
provide this framework. 

In addition, the legislative history of 
TRA ’86 specifically directs that existing 
guidance under section 401(a)(4), such 
as the comparability analysis of Rev. 

Rul. 81-202,1981-2 C.B. 93, be modified 
to reflect the statutory changes. The 
proposed regulations therefore modify 
the rules in Rev. Rul. 81-202 in a number 
of important respects. Some of the 
modifications reflect statutory changes, 
such as the new permitted disparity 
rules. Other modifications reflect 
concerns expressed in the TRA ‘86 
legislative history. These latter 
modifications require that comparability 
analysis take into account both the rate 
at which benefits accrue and the 
contingent nature of certain benefits. 

The development of comprehensive 
guidance under section 401(a)(4) has 
also provided an opportunity to rethink 
and revisit regulations under many other 
provisions that relate to 


nondiscrimination. In the past, the 
absence of comprehensive guidance 
under section 401(a)(4) resulted in 
uncertainty about the meaning and 
application of the nondiscrimination 
rules and encouraged plan designs 
tailored to minimize benefits for 
nonhighly compensated employees. 

This, in turn, resulted in numerous 
additional statutory provisions and 
regulations intended to curb the 
potential for discrimination. Thus, for 
example, one reason Congress enacted 
the minimum participation rules of 
section 401(a)(26) was to curtail the use 
of multiple plan arrangements that 
deliver minimal benefits to nonhighly 
compensated employees. As a result, 
complex regulations were proposed 
under section 401(a)(26) in an effort to 
curtail the ability to engage in these 
practices. 

Development of these proposed 
regulations, including the modifications 
to Rev. Rul. 81-202, has made it possible 
to simplify many secondary 
nondiscrimination rules. The proposed 
regulations are therefore issued in 
conjunction with three other proposed 
regulations, each of which simplifies 
rules previously proposed. For example, 
issuance of more comprehensive 
comparability rules has made possible 
substantial simplification of the section 
401 (a)(26) regulations, thereby reducing 
administrative burdens for many plan 
sponsors. Similarly, the proposed 
regulations simplify the existing 
restrictions on distributions upon early 
termination with the result that 
distributions to highly compensated 
employees are now restricted in far 
fewer cases without sacrificing the 
protection afforded other employees. 

The new rules proposed under section 
401(a)(4) have also permitted 
simplification of the permitted disparity 
rules under section 401(1), the definition 
of compensation under section 414(s), 
the minimum coverage requirements of 
section 410(b). and the 
nondiscrimination tests of section 401 
(k) and (m). 

Approach Taken in Drafting 

The proposed regulations have been 
drafted with the objective of providing 
guidance that is simple, clear, and 
administrate. A number of design- 
based safe harbors are provided, 
including safe harbors for unit credit, 
flat benefit, and target benefit plans. 
These safe harbors are intended to 
ensure that large numbers of qualified 
plans will be able to satisfy section 
401(a)(4) on the basis of plan design, 
without resort to specific employee data. 

In addition, the proposed regulations 
contain a number of general anti-abuse 


rules based on facts and circumstances. 
For example, the proposed regulations 
apply an anti-abuse standard to grants 
of past service credit. Quantification of 
these rules was rejected because of the 
administrative complexity quantification 
would impose on plan sponsors. 

Relationship to Previously Published 
Guidance 

The proposed regulations articulate 
and modify many of the principles and 
concepts previously developed in 
related regulations, revenue rulings, and 
administrative procedures. For example, 
the proposed regulations generally 
continue to allow use of a projected 
benefits method for testing defined 
benefit plans, to permit aggregation of 
plans and the imputation of disparity 
permitted under section 401(1), and to 
permit defined benefit plans to be tested 
on the basis of contributions and 
defined contribution plans to be tested 
on the basis of benefits. 

These principles and concepts have 
been modified to reflect statutory 
changes made by TRA ’86, such as 
enactment of the average benefit 
percentage test under section 410(b) and 
the permitted disparity rules of section 
401(1), and to reflect the Congressional 
intent embodied in the legislative 
history of that Act. For example, defined 
benefit plans that do not fall within 
specified safe harbors must now satisfy 
section 401(a)(4) with respect to accrual 
or allocation rates, and projected benefit 
methods may not be used to 
demonstrate the comparability of 
defined benefit and defined contribution 
plans. 

Overview of Section 401(a)(4) 
Nondiscrimination Rules 

Section 401(a)(4) provides that a plan 
is a qualified plan only if the 
contributions or the benefits provided 
under the plan do not discriminate in 
favor of highly compensated employees. 
The rules in the proposed regulations 
are intended to be the exclusive rules 
for determining whether this 
requirement is met. A plan therefore will 
satisfy section 401(a)(4) only if it 
complies both in form and in operation 
with the rules in the proposed 
regulations. 

Section 1.401 (a)(4)-l of the proposed 
regulations sets forth the three 
requirements a plan must meet to satisfy 
section 401(a)(4). The first requirement 
is that either the contributions or the 
benefits provided under the plan must 
be nondiscriminatory in amount. As 
under existing practice, a plan generally 
is permitted to satisfy this requirement 
on the basis of either contributions or 
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benefits, regardless of whether the plan 
is a defined contribution plan or a 
defined benefit plan. Thus, a plan is not 
required to establish nondiscrimination 
in amount with respect to both the 
contributions and the benefits provided. 

The second requirement is that the 
benefits, rights, and features provided 
under the plan must be available to 
employees in the plan in a 
nondiscriminatory manner. The benefits, 
rights, and features subject to this 
requirement are the optional forms of 
benefit (such as retirement annuities 
and single sum payments), ancillary 
benefits (such as disability benefits), 
and other rights and features (such as 
loans and investment options) available 
to employees under the plan. 

The third requirement is that the 
effect of the plan in certain special 
circumstances must be 
nondiscriminatory. The special 
circumstances subject to this 
requirement include plan amendments, 
grants of past service credit, and plan 
terminations. 

Besides setting forth these three 
requirements, § 1.401(a)(4)-l of the 
proposed regulations provides rules on 
how these requirements are applied. 

7. Nondiscrimination in Amount of 
Contributions or Benefits 

The first requirement a plan must 
satisfy is that either the contributions or 
the benefits provided under the plan 
must be nondiscriminatory in amount. 
Section 1.401(a)(4)—2 of the proposed 
regulations provides rules for 
determining whether the contributions 
provided under a plan are 
nondiscriminatory in amount. Section 
1.401(a)(4)-3 of the proposed regulations 
provides rules for determining whether 
the benefits provided under a plan are 
nondiscriminatory in amount. Rules for 
converting contributions under a defined 
contribution plan into equivalent 
benefits and for converting benefits 
under a defined benefit plan into 
equivalent contributions are set forth in 
§ 1.491 (a)(4)—S of the proposed 
regulations. 

A defined contribution plan generally 
will satisfy the nondiscriminatory 
amount requirement by showing that the 
contributions provided under the plan 
are nondiscriminatory in amount under 
§ 1.401(a)(4)—2 of the proposed 
regulations. Except in the case of an 
employee stock ownership plan or a 
plan subject to section 401 (k) or (m), a 
defined contribution plan also is 
permitted to satisfy the 
nondiscriminatory amount requirement 
by showing that the equivalent benefits 
provided under the plan are 
nondiscriminatory in amount under 


§ 1.401 (a)(4)-3 of the proposed 
regulations. 

A defined benefit plan generally will 
satisfy the nondiscriminatory amount 
requirement by showing that the 
employer-provided benefits under the 
plan are nondiscriminatory in amount 
under 5 1.401(a)(4)—3 of the proposed 
regulations. A defined benefit plan also 
is permitted to satisfy the 
nondiscriminatory amount requirement 
by showing that the equivalent 
contributions provided under the plan 
are nondiscriminatory in amojnt under 
§ 1.401(a)(4)—2 of the proposed 
regulations. 

Plans may use certain alternative 
methods to demonstrate that 
contributions or benefits are 
nondiscriminatory in amount. For 
example, plans may satisfy 
5 1.401(a)(4)—2 or 1.401(a)(4)-3 on an 
aggregated or restructured basis, using 
rules contained in $ 1.401 (a)(4)—9. The 
proposed regulations also permit plans 
with multiple formulas to satisfy 
5 1.401(a)(4)-2 or 1.401(a)(4)-3 on the 
basis of each separate formula. In 
addition. $ 1.401(a)(4)-l(c)(6) of the 
proposed regulations provides that most 
collectively bargained plans 
automatically satisfy section 401(a)(4). 
Finally, § 1.401(a)(4)—B provides safe 
harbor testing methods for target benefit 
plans and for defined benefit plans that 
are part of a floor-offset arrangement. 

a. Nondiscrimination in Amount of 
Contributions 

Section 1.401(a)(4}-2 of the proposed 
regulations provides rules for 
determining whether the contributions 
provided under a plan are 
nondiscriminatory in amount. The 
section provides two safe harbor tests 
for defined contribution plans. The first 
safe harbor is design-based and permits 
a defined contribution plan with a 
uniform allocation formula to satisfy 
§ 1.401(a)(4)—2 without calculating 
allocation rates for individual 
employees. The second safe harbor 
permits a defined contribution plan with 
a uniform allocation formula weighted 
for age or service to satisfy 
§ 1.401(a)(4)—2 if the average rate of 
allocations for highly compensated 
employees under the plan does not 
exceed the average rate of allocations 
for nonhighly compensated employees 
under the plan. 

Plans (other than plans subject to 
section 401 (k) or (m)) that do not satisfy 
one of these safe harbors generally 
comply with § 1.401(a)(4)-2 only if no 
highly compensated employee under the 
plan has an allocation rate that exceeds 
that of any nonhighly compensated 
employee under the plan. In determining 


allocation rates, the disparity permitted 
under section 401(1), may be taken into 
account by a plan to which section 401(1) 
is otherwise available. 

The proposed regulations permit an 
employer to treat employees with 
allocation rates within a narrow range 
selected by the employer as having the 
same allocation rate for purposes of 
satisfying the general test. Under this 
rule, each employee is treated as having 
an allocation rate equal to the midpoint 
of the range selected. The purpose of 
this rule is to level out small variations 
in individual allocation rates that do not 
arise through plan design, without 
expanding the disparity otherwise 
permitted under section 401(1). The rule 
is therefore limited to situations in 
which highly and nonhighly 
compensated employees have allocation 
rates that are dispersed throughout the 
selected range in a reasonably 
comparable manner. A similar rule is 
provided for grouping accrual rates in 
S 1.401(a)(4)—3 of the proposed 
regulation. 

Plans subject to section 401 (k) or (m) 
must satisfy the special rules provided 
for them in § 1.401 (a)(4)—2(d). These rules 
incorporate by reference the 
requirements of section 401(k) with 
respect to the amount of elective 
contributions under a qualified cash or 
deferred arrangement and the 
requirements of section 401 (m) with 
respect to the amount of employee and 
matching contributions. In addition, the 
rules explain how to satisfy certain 
conditions that apply to nonelective 
contributions under the section 401 (k) 
and (m) regulations in the case of a plan 
that uses qualified nonelective 
contributions to satisfy the actual 
deferral percentage test or the actual 
contribution percentage test. 

The proposed regulations treat 
nonqualified cash or deferred 
arrangements as plans subject to section 
401 (k), but require them to satisfy the 
nondiscriminatory amount requirement 
of § 1.401 (a)(4)-! (b)(2) without regard to 
the special rules for plans subject to 
sections 401 (k) and (m). This treatment 
follows the approach taken in the 
regulations under sections 401 (k) and 
(m). 

b. Nondiscrimination in Amount of 
Benefits. 

Section 1.401(a)(4)—3 of the proposed 
regulations provides the basic rules for 
determining whether a plan is 
nondiscriminatory with respect to the 
amount of benefits. Generally, these 
rules apply to defined benefit plans. 

They may. however, also be applied to 
defined contributions plans in testing 
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nondiscrimination on the basis of 
equivalent benefits. 

The section contains three safe 
harbors under which a plan is 
considered nondiscriminatory with 
respect to the amount of benefits. Two 
of the safe harbors are design-based and 
require no determination of the benefits 
or benefit accrual rates of individual 
employees. All of the safe harbors 
require that the plan have a uniform 
benefit formula, that any subsidized 
early retirement or joint and survivor 
benefits be provided on similar terms to 
substantially all covered employees, 
that the formula base benefits on a 
nondiscriminatory definition of 
compensation, and that the plan have a 
uniform retirement age for all 
employees. 

The first safe harbor enables unit 
credit plans to satisfy section 401(a)(4) 
with respect to the amount of benefits 
on the basi9 of plan design. A unit credit 
plan is a plan that contains a formula 
under which all employees accrue a 
fixed benefit (either as a percentage of 
compensation or as a dollar amount) for 
each year of service, and ail employees 
with the same number of years of 
service accrue the same benefit. For 
example, a plan constitutes a unit credit 
plan for this purpose if it provides a 
benefit of 1 percent of final average 
compensation times years of service up 
to 20. and 1.25 percent of final average 
compensation times years of service in 
excess of 20 but not in excess of 30. 

In addition, a plan under which 
benefits are calculated under a unit 
credit formula but accrue under the 
fractional accrual rule may also satisfy 
the unit credit safe harbor, even though 
all employees with the same number of 
years of service may not accrue the 
same benefit. Such a plan satisfies the 
safe harbor only if the benefit 
(expressed as a percentage of 
compensation or a dollar amount) that 
any employee may accrue in any year 
does not exceed 133% percent of the 
benefit that any other employee can 
accrue (disregarding employees with 
more than 40 years of projected service 
under the plan). 

The second safe harbor is a design- 
based safe harbor for flat benefit plans 
that satisfy the fractional accrual rule of 
section 411(b)(1)(C) (e.g.. a plan that 
provides a benefit of 50 percent of 
compensation, accrued ratably over all 
years of service or participation). Such a 
plan satisfies the safe haTbor only if the 
plan provides that the maximum flat 
benefit will be accrued over a period of 
at least 25 years. The 25-year rule 
reduces the potential differences in the 
rates at which benefits accrue between 
those employees who enter the plun at 


younger ages and those who enter at 
older ages. In this way, this safe harbor 
applies nondiscrimination rules to fiat 
benefit plans in a manner that takes into 
account the rate of benefit accrual. 

The 25-year rule dees not mean, 
however, that an employee must 
participate in a plan for 25 years to 
accrue the full benefit permitted under 
section 415. Rather, the full section 415 
benefit can be accrued in less than 25 
year if the plan formula would produce 
a maximum calculated benefit in 25 
years that is higher than the maximum 
benefit permitted by section 415. Of 
course, the plan must still limit actual 
benefits to the amount payable under 
section 415. For example, assume an 
employee is 55, earns $200,000, and the 
maximum benefit permitted under 
section 415 is $100,000 (50 percent of the 
employee’s compensation). To satisfy 
the safe harbor while permitting this 
employee to accrue the maximum 
section 415 benefit in 10 years, the 
employer could establish a plan that 
provides a benefit of 125 percent of 
compensation at normal retirement age. 
accrued ratably over all years of 
participation (thereby satisfying the 
fractional accrual rule). The benefit 
would be proportionately reduced for 
years of participation less than 25, and 
the accrued benefit at any time would 
be limited by section 415. (Rev. Rul. 72- 
3.1972-1 C.B. 105. which held that a 
pension plan could not provide benefits 
in excess of current compensation, was 
rendered obsolete by the enactment of 
section 415.) Under this plan, at age 65 
the employee would have 10 years of 
participation and would therefore 
accrue a benefit of 10/25 of 125 percent 
of compensation, or 50 percent of 
compensation. 

The third safe harbor, also for flat 
benefit plans, requires that the average 
accrual rate of nonhighly compensated 
employees as a group be at least 70 
percent of the average accrual rate of 
highly compensated employees as a 
group. This safe harbor is applied by 
taking into account all employees of the 
employer whether they are covered 
under the plan or not. Although this safe 
harbor is not design-based, it uses data 
that is already maintained by the plan 
for purposes of determining accrued 
benefits and therefore imposes no 
additional data-gathering burden. 

Since the proposed regulations are 
effective prospectively, all three safe 
harbors are available to plans under 
which benefits have accrued in the past 
under formulas that would not satisfy 
the safe harbors A plan can satisfy the 
safe harbor even though these 
previously accrued benefits are 
preserved, provided that future benefits 


accrue under a formula that satisfies the 
safe harbors. 

Those plans that do not satisfy any of 
the three safe harbors must satisfy the 
general test for nondiscrimination with 
respect to the amount of benefits. Under 
this test, a plan satisfies section 
401(a)(4) with respect to the amount of 
benefits only if no highly compensated 
employee has an accrual rate greater 
than that of any nonhighly compensated 
employee. For this purpose, the disparity 
permitted under section 401(1) may be 
taken into account. 

This general test requires the 
determination and comparison of henefit 
accrual rates of employees in the plan. 
The proposed regulations provide three 
methods for determining accrual rates: 
an annual method, an accrued-to-date 
method, and a projected method. Under 
the annual method, an employee’s 
accrual rate is determined by 
subtracting the employee’s accrued 
benefit as of the close of the prior year 
(expressed as a percentage of 
compensation) from the employee’s 
accrued benefit as of the close of the 
current year. Under the accrued-to-date 
method, an employee’s accrual rate is 
equal to the employee’s accrued benefit 
to date (expressed as a percentage of 
compensation) divided by the 
employee’s years of credited service to 
date. Under the projected method, an 
employee's accrual rate is equal to the 
employee's projected accrued benefit at 
normal retirement age. The projected 
method may not be used if the pattern of 
accruals under the plan discriminates in 
favor of highly compensated employees. 
A pattern of accruals discriminates if 
highly compensated employees accrue 
benefits in a more frontloaded manner 
than nonhighly compensated employees. 

As an alternative, the accrual rate for 
employees under the annual, accrued to- 
date, or projected methods may be 
determined by expressing an employee’s 
relevant benefits as a dollar amount 
instead of as a percentage of 
compensation. 

All three methods provide the option 
to calculate accrual rates as percentages 
of multi-year average compensation as 
determined under the plan formula. If 
this option is used, the formula must 
take into account compensation for at 
least 3 years, the compensation must 
satisfy section 414(s), and the same 
formula must be applied to all 
employees in the plan being tested. 
Comparing accrued benefits in this way 
generally eliminates differences in 
accrual rates that could arise merely 
because of differences among 
employees in compensation increases or 
length of prior service. The proposed 
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regulations thus adopt a measure of 
accrual rates that simplifies their 
calculation and results in more uniform 
accrual rates among employees. To 
illustrate, assume a plan that provides a 
benefit of 1 percent of Final average 
compensation times years of service. 
Under the annual method, if accrual 
rates are determined under the 
compensation formula option all 
employees will have an accrual rate of 1 
percent (expressed as a percentage of 
final average compensation] under this 
plan. In contrast, if the annual accrual 
method measured the actual increase in 
the accrued benefit, and divided by the 
current year's compensation, the 
employees under a 1 percent Final 
average compensation plan could have 
substantially varying accrual rates, 
depending on differences in actual 
compensation increases and in years of 
credited service. 

Under any of the three methods, the 
employer is generally required to 
determine accrual rates with respect to 
both the normal form of beneFit, i.e., a 
single life annuity payable at normal 
retirement age (this accrual rate is the 
normal accrual rate), and the most 
valuable form of benefit (this accrual is 
the most valuable accrual rate). The 
proposed regulations require that both 
the normal and the most valuable 
accrual rates be non discriminatory. 
Separate testing of the normal rates is 
not necessary, however, where early 
retirement subsidies and joint and 
survivor subsidies are provided on a 
substantially uniform basis. In this case, 
only the most valuable accrual rate must 
be tested. 

Separate testing of normal and most 
valuable accrual rates generally applies 
where important benefit subsidies are 
not provided on a uniform basis. The 
separate testing is designed to prevent 
an employer from providing greater 
normal retirement benefits to highly 
compensated employees and justifying 
those benefits on the basis of potentially 
comparable subsidies to nonhighly 
compensated employees. Consideration 
was given to permitting 
nondiscrimination testing on the basis of 
most valuable benefits alone. This 
approach would have required refining 
the valuation of contingent subsidies to 
take into account the probability that 
such benefits, which are not subject to 
vesting rules, would actually be paid. 
This approach was rejected as 
administratively impractical because it 
would require complex determinations, 
including determinations of the 
probability that contingent benefits 
would be paid. 


The determination of the most 
valuable form of benefit generally 
follows the existing guidance in Rev. 

Rul. 81-202. The process of normalizing 
benefits, however, has been simplified 
by generally eliminating adjustments for 
ancillary benefits. An exception is 
provided under which a plan that 
provides nonhighly compensated 
employees with an unreduced benefit 
upon disability may provide higher 
normal retirement benefits to highly 
compensated employees to whom this 
disability benefit is not available. 
Generally, whether ancillary benefits 
are nondiscriminatory is determined on 
the basis of the availability of those 
benefits under § 1.401(a)(4)-4 of the 
proposed regulation. 

2. Nondiscriminatory A vailability of 
Benefits , Rights , and Features 

The second requirement a plan must 
satisfy under the proposed regulations is 
that the benefits, rights, and features, 
provided under the plan must be made 
available to the employees in the plan in 
a nondiscriminatory manner. Rules for 
satisfying this requirement are set forth 
in § 1.401(a)(4)—4 of the proposed 
regulations. This aspect of the proposed 
regulations explicitly builds on the 
approach now taken into the final 
regulations under § 1.401(a)—4 with 
respect to optional forms of benefits and 
extends the substantive requirements of 
that section to other plan benefits, 
rights, and features. For example, 
ancillary benefits provided under a plan, 
such as preretirement death benefits, the 
right to social security supplements, or 
the right to purchase ancillary life 
insurance, must be available to a 
nondiscriminatory group of employees. 
The same standard is applied to the 
availability of other rights and features 
under the plan, such as plan loans, 
directed investment of account 
balances, and the ability to invest in 
employer securities. These changes 
reflect the direction contained in the 
legislative history of TRA '86 that Rev. 
Rul. 81-202 be modified to take into 
account plan options, such as loans, that 
are available to highly compensated 
employees. 

The existing final regulations under 
§ 1.401 (a}-4 indicate that the actuarial 
assumptions and methods of benefit 
calculation affecting the value of 
optional forms of benefit under a plan 
must be made available in a 
nondiscriminatory manner to the 
employees in the plan. The proposed 
regulations implement this requirement 
by requiring that each optional form of 
benefit with a different value must 
separately satisfy section 401(a)(4) with 
respect to its availability. An optional 


form of benefit may have different 
values either because the optional form 
itself is not offered on a uniform basis to 
employees (for example, a different 
fixed interest rate is used for computing 
single sum distributions), or because the 
same optional form is offered with 
respect to several different underlying 
benefit formulas. However, if the 
different benefit formulas underlying a 
particular optional form together satisfy 
the nondiscriminatory amount 
requirement of § 1.401 (a)(4)—1 (b)(2), then 
the optional form will be treated as a 
single optional form of benefit. 

At the same time, the proposed 
regulations simplify the final regulations 
under 5 1.401(a}-4 by changing the test 
for determining whether an optional 
form of benefit is available to a 
nondiscriminatory group of employees. 
Under the existing final regulations, 
each optional form of benefit must be 
available to a group of employees that 
satisfies either the ratio percentage test 
of section 410(b)(1)(B) or the 
nondiscriminatory classification test of 
section 410(b)(2)(A)(i). If the optional 
form of benefit is only available to a 
nondiscriminatory classification of 
employees, the final regulations also 
require that the average benefit 
percentage test of section 410(b)(2)(A)(ii) 
must be satisfied. The proposed 
regulations eliminate the requirement 
that the average benefit percentage test 
must be satisfied in these cases. Thus, in 
accordance with the objective tests for 
coverage set forth in the proposed 
regulations under section 410(b), if the 
percentage of nonhighly compensated 
employees to whom an optional form of 
benefit is available is at least 50 percent 
of the percentage of highly compensated 
employees to whom the form is 
available, the optional form of benefit 
will satisfy the nondiscriminatory 
availability requirement. If the 
employer’s work force consists primarily 
of nonhighly compensated employees, 
the relative percentage of nonhighly 
compensated employees to whom the 
form is available may be even lower. 

3. Nondiscriminatory Effect of Plan in 
Special Circumstances 

The third requirement a plan must 
satisfy under the proposed regulations is 
that the effect of the plan in certain 
special circumstances must be 
nondiscriminatory. Rules for satisfying 
this requirement are set forth in 
S 1.401 (a)(4)—5 of the proposed 
regulations. Under this requirement, 
plan amendments and grants of past 
service credit must not have the effect of 
discriminating in favor of highly 
compensated employees. As under 
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existing practice, whether a plan meets 
this requirement depends on the 
relevant facts and circumstances. The 
use of a general anti-abuse standard 
based on facts and circumstances is 
designed to permit plans to be amended 
and past service credit to be granted in 
a manner consistent with both the 
nondiscrimination rules and business 
practices. 

The proposed regulations contain a 
safe harbor under which a grant of up to 
5 years of past service credit is deemed 
to be nondiscriminatory. The existence 
of this safe harbor does not mean that a 
grant of past service credit for a longer 
period violates the nondiscrimination 
rules. 

The requirement that a plan's effect in 
certain special circumstances must be 
nondiscriminatory also covers plan 
terminations. The proposed regulations 
significantly liberalize existing rules that 
restrict distributions to highly 
compensated employees upon 
termination of a defined benefit plan. 
Under the proposed regulations, these 
restrictions are inapplicable if the 
payment is less than 1 percent of plan 
assets or. after the payment of the 
benefit, the value of plan assets is at 
least 110 percent of the plan’s current 
liabilities, as defined in section 412(1)(7). 

4 . Employee Contributions 

Section 1.401(a)(4)—6 provides rules for 
defined benefit plans that include 
employee contributions. Generally, 
under the regulation, benefits derived 
from employer contributions and 
benefits derived from employee 
contributions must separately satisfy 
section 401(a)(4). In this respect, the 
proposed regulations further develop the 
existing separate treatment of employer- 
derived and employee-derived benefits 
for nondiscrimination purposes. For 
example, Rev. Rul. 81-202 requires 
separate testing of employer-derived 
benefits by plans being tested for 
comparability of contributions or 
benefits. Similarly, the social security 
integration rules of Rev. Rul. 71-446 and 
the permitted disparity rules of section 
401(1) limit integration of benefits to 
employer-provided benefits. In addition, 
the average benefits test of section 
410(b) includes only employer-provided 
benefits. 

Section 1.401(a)(4)-6 provides rules 
relating to the determination of the 
employer-derived benefit in a defined 
benefit plan that also includes employee 
contributions not allocated to separate 
accounts. This section also provides 
rules for determining whether employee 
contributions under a defined benefit 
plan are nondiscriminatory. 


The determination of the employer- 
derived benefit generally follows the 
method prescribed in section 411(c), but 
the proposed regulations add two 
simpler alternatives. First, plans that 
meet the conditions to use uniform 
factors in determining employer-derived 
benefits for section 401(1) may also use 
these factors for section 401(a)(4). 

Second, plans that provide a specified 
minimum employer-derived benefit may 
use uniform factors to determine the 
employer-derived benefit. For example, 
if a final average compensation plan 
requires an employee contribution of 1 
percent of compensation, a benefit equal 
to 0.4 percent of final average 
compensation is considered attributable 
to employee contributions. The 
remaining benefit of 0.0 percent of final 
average compensation is treated as the 
employer-derived benefit. Under this 
second method, the plan must provide 
that the employee’s accrued benefit will 
be the greater of either the employee's 
benefit under the plan formula or the 
employee’s benefit derived from the 
employee's contributions (determined 
under section 411(c)) plus one-half of the 
employee's benefit under the formula. 
Thus, for example, if an employee is in a 
plan that provides a benefit equal to 1 
percent of final average compensation 
times years of service, and requires a 1 
percent mandatory employee 
contribution, the employee must receive 
the greater of (i) 1 percent of final 
average compensation times years of 
service, or (ii) % percent of final 
average compensation times years of 
service, plus the employee-derived 
benefit (determined under section 
411(c)). 

In addition, to simplify plan 
administration, plans under which 
mandatory employee contributions 
cease by the end of the 1990 plan year 
may treat all benefits as derived from 
employer contributions. Furthermore, 
state and local government plans may 
treat all benefits as employer-derived 
regardless of whether they satisfy any of 
the preceding rules. 

Benefits derived from employee 
contributions not allocated to separate 
accounts mandatory employee 
contributions) are treated as satisfying 
section 402(a)(4) if all employees in the 
plan contribute the same percentage of 
compensation. 

Two special rules are provided for 
plans with “integrated" employee 
contractions, i.e., plans with higher 
required employee contributions with 
respect to higher levels of compensation. 
Under the first rule, the plan will satisfy 
section 401(a)(4) with respect to the 
amount of benefits derived from 


employee contributions not allocated to 
separate accounts if the total benefits 
under the plan would satisfy section 
401(a)(4) if they were treated as 
completely employer-derived benefits, 
and if the employee contributions are 
made at a higher rate with respect to 
compensation above a specified level. 
For example, a plan satisfies the 
requirements of this rule if it provide s a 
benefit of 1 percent of final average 
compensation times years of service and 
it requires a 1 percent employee 
contribution with respect to 
compensation above $15,000. Thus, the 
fact that the employee contributions are 
available at a greater rate with respect 
to higher rates of compensation is not 
discriminatory as long as the total 
benefits under the plan would be 
nondiscriminatory if they were treated 
as entirely employer-derived. Of course, 
the employer-derived benefits must still 
satisfy section 401(a)(4) separately. 

The second rule for integrated 
employee contributions is available only 
to the extent a plan provides for 
integrated employee contributions on 
May 14,1990. Under the special rules for 
plans with employee contributions on 
May 14.1990, these plans will not fail to 
be nondiscriminatory if, beginning after 
the 1990 plan year, they make the right 
to make an employee contribution with 
respect to compensation below the 
specified level available to all 
employees, and provide that the 
contribution will result in a comparable 
additional benefit sufficient to make the 
total benefits under the plan 
nondiscriminatory when treated as 
entirely employer-derived. 

Benefits derived from employee 
contributions that are allocated to 
separate accounts satisfy the 
nondiscriminatory amount requirement 
of section 401(a)(4) only if the employee 
contributions meet the specified 
requirements of section 401 (m) set forth 
in § 1.401(a)(4)-2(d). 

5. Permitted Disparity 

The proposed regulations allow the 
disparity permitted by section 401(1) to 
be taken into account in showing that 
the amount of contributions or benefits 
satisfy section 401(a)(4). In many cases, 
this merely requires inspection of the 
plan benefit or contribution formula, as 
where a plan is using one of the safe 
harbor rules for showing 
nondiscrimination in the amount of 
contributions or benefits. These safe 
harbors require that the plan formula 
satisfy 401(1) in form. Thus, for example, 
a single defined contribution plan that 
takes permitted disparity into account 
under a uniform formula satisfies 
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section 401(a)(4) with respect to the 
amount of contributions if the disparity 
under the formula satisfies section 401(1) 
and the regulations thereunder. 
Similarly, a single defined benefit plan 
or target benefit plan that takes 
permitted disparity into account under a 
uniform formula satisfies section 
401(a)(4) with respect to the amount of 
benefits if the disparity under the 
formula satisfies section 401(1) and the 
regulations thereunder. 

If a plan does not use the safe harbor 
rules, or if two or more plans are 
combined for purposes of section 
401(a)(4). permitted disparity is taken 
into account by using specified formulas 
that determine an adjusted allocation or 
accrual rate that reflects the amount of 
permitted disparity that may be taken 
into account. The adjusted rates 
effectively transform the allocations or 
accruals under the plan for each 
employee to determine the excess rate 
each employee would receive if the 
same dollar value of allocation or 
accrual had been received under a plan 
formula containing the maximum 
permitted disparity under section 401(1). 
The resulting excess rates are the 
allocation rates or accrual rates that are 
compared to determine whether the plan 
satisfies the general tests in 
§ 1.401(a)(4}-2 or S 1.401(a)(4}-3. 

In developing the formulas to impute 
permitted disparity, consideration was 
given to whether the formulas should 
determine base rates or excess rates. 
Although use of either rate would 
generally not affect whether a plan 
satisfies section 401(a)(4). the formulas 
required to produce the excess rate are 
slightly more complex that those 
required to produce the base rate. The 
excess rate was nonetheless chosen 
because that rate ensures that the full 
disparity permitted is taken into account 
in the average benefits percentage test 
of section 410(b), thus causing that test 
to operate more accurately. For 
example, assume that all highly 
compensated employees benefit under a 
formula that would produce an excess 
rate of 2 percent and a base rate of 1.25 
percent, if the excess rate is used for the 
average benefit percentage test, that test 
would be satisfied if the average excess 
rate for nonhighly compensated 
employees as a group were 1.4 percent 
(70 percent times 2 percent), which 
would in turn require that the base rate 
for the nonhighly compensated 
employees as a group be 0.7 percent to 
reflect the full permitted disparity. In 
contrast, if the base rate is used as the 
adjusted rate in testing, the rate for 
highly compensated employees in this 
example would be 1.25 percent, and the 


required base rate for nonhighly 
compensated employees would be 0.875 
percent (70 percent times 2.25 percent), 
which would support an excess rate of 
1.625 percent: for the nonhighly 
compensated employees. Thus, use of 
the base rate would effectively not take 
into account the full permitted disparity. 

In the development of the proposed 
regulations, consideration was given to 
whether a safe harbor method should be 
provided under section 401(a)(4) for 
plans that offset plan benefits by a 
portion of the primary insurance amount 
(PIA) under social security. A 
substantial number of comments were 
received requesting this safe harbor. 
Such an arrangement would not satisfy 
section 401(1) in form because the PLA 
offset may be a larger percentage of the 
total permitted disparity for some 
nonhighly compensated employee than 
for highly compensated employees, and 
the offset would therefore violate the 
uniformity requirements of section 401(1) 
and the regulations thereunder. In 
addition, creation of a special safe 
harbor rule for PIA offsets would result 
in complexity due to the existence of an 
additional set of rules relating to PIA 
offsets. For these reasons, a PIA offset 
safe harbor under section 401(a)(4) was 
rejected. 

A PIA offset plan is, of course, 
permitted to use the otherwise 
applicable rules to satisfy section 
401(a)(4). In addition, a plan may both 
provide for an offset that complies with 
the new rules and provide that the 
nonhighly compensated employees are 
offset by the lesser of that offset and an 
offset based on PIA. Such a plan could 
satisfy section 401(a)(4) by design 
because the nonhighly compensated 
employees (but not the highly 
compensated employees) are receiving 
the greater of the benefits produced 
under two formulas (or being offset by 
the smaller of two onsets), and one of 
the formulas satisfies section 401(1) in 
form. 

6. Cross-Testing Defined Benefit and 
Defined Contribution Plans 

The proposed regulations continue to 
allow a defined contribution plan (other 
than an ESOP or a plan subject to 
section 401 (k) or (m)) to satisfy section 
401(a)(4) based on the amount of 
benefits that could be purchased with 
the allocations made to employees* 
accounts under the plan. Similarly, the 
proposed regulations continue to allow a 
defined benefit plan to satisfy section 
401(a)(4) based on the amount of 
contributions that would be necessary 
to fund employees’ accrued benefits 
under the plan. Section 1.401(a)(4}-8 of 
the proposed regulations therefore 


contains methods for converting 
contributions to equivalent benefits and 
benefits to equivalent contributions, as 
well as rules for testing plans for 
nondiscrimination with respect to the 
amount of the resulting equivalent 
benefits or contributions. 

Although the conversion methods 
contained in the proposed regulations 
are generally similar to the methods 
provided in Rev. Rul. 81-202* they diffei 
in several significant respects. For 
example, the projected method in Rev. 
Rul. 81-202 has been eliminated. 

Instead, the proposed regulations 
generally require benefits to be 
converted to equivalent contributions 
using a method based on actual benefit 
accruals in the plan year being tested. 
Similarly, the proposed regulations 
require contributions to be converted to 
equivalent benefits using either an 
annual method or a method based on 
employees’ account balances, adjusted 
to include certain distributions, as of the 
end of the plan year. These changes 
respond to the Congressional directive 
that Rev. Rul. 81-202 be modified to take 
into account the rate of benefit accrual. 
The proposed regulations also modify 
Rev. Rul. 81-202 by updating the interest 
rates that may be used in converting 
contributions and benefits, and by 
adding mortality tables permitted to be 
used in developing annuity factors. 

The proposed regulations provide that 
plans that are tested with respect to an 
equivalent amount of contributions or 
benefits must satisfy the general tests 
for nondiscrimination with respect to 
the amount of contributions or benefits 
under section 410(a)(4) and may not use 
any of the design-based safe harbors 
provided in the regulations. Thu 9 , for 
example, a defined benefit plan must 
generally be tested with respect to both 
equivalent normal and most valuable 
allocations. An exception is provided, 
however, for target benefit plans. These 
plans are allowed to rely on the design- 
based safe harbors for defined benefit 
plans, based on their targeted benefit 
formulas, provided that they determine 
contributions using an interest rate 
between 7.5 and 8.5 percent and satisfy 
certain other requirements. This safe 
harbor and the other rules in the 
proposed regulations relating to target 
benefit plans are proposed to replace 
the rules in Rev. Rul. 76-464,1976-2 C.B. 
115. 

Section 1.401(a)(4}-8 also contains a 
special safe harbor testing method for 
defined benefit plans that are part of a 
floor-offset arrangement, under which 
benefits are reduced or "offset” by 
reference to an employee's account 
balance under a defined contribution 
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plan maintained by the same employer. 
In general, the offset may be ignored in 
testing the defined benefit plan on a 
benefits basis if it is part of a floor-offset 
arrangement that satisfies the 
requirements of the safe harbor. 

7. Definition of a Plan and Plan 
Aggregation 

Sections 401(a)(4) and 410(b) provide 
a coordinated set of nondiscrimination 
rules for qualified plans. Therefore, 

§ 1.401 (a)(4)—9 of the proposed 
regulations provides that the 
requirements of section 401(a)(4) are 
generally applied to the plan, portion of 
a plan, or aggregated plan used by the 
employer to satisfy section 410(b). Thus, 
for example, a single plan that is treated 
as two plans under section 414(1) is 
generally treated as consisting of two 
plans for purposes of section 401(a)(4). 
Similarly, a portion of a plan that is an 
ESOP or is subject to section 401 (k) or 
(m), and the portion of the plan that is 
not. must separately satisfy section 
401(a)(4). 

Two plans or portions of plans that 
have been aggregated under section 
410(b) (other than for purposes of 
applying the average benefits 
percentage test of section 
410(b)(2)(B)(ii)) are also generally 
treated as a single plan for purposes of 
section 401(a)(4). This is generally the 
only method available for aggregating 
plans for purposes of section 401(a)(4). 
Special rules may apply, however, with 
respect to plans providing elective, 
matching, or employee contributions 
subject to section 401 (k) or (m). Since 
section 410(b) generally allows two or 
more plans that are not mandatorily 
disaggregated to be treated as a single 
plan, even if they could have satisfied 
section 410(b) on their own, it is 
unnecessary to permit plans to be 
aggregated solely for purposes of section 
401(a)(4). 

Section 1.401(a}(4)-9 provides that 
plans that are aggregated under section 
410(b) are generally tested for 
nondiscrimination under section 
401(a)(4) using the rules that apply to a 
single plan (including the cross-testing 
rules described above) with several 
significant exceptions. First, in testing 
an aggregated plan that includes both 
defined benefit and defined contribution 
plans, the method for determining 
benefit accrual rates under the defined 
benefit plan is modified to make it 
consistent with the method in the 
proposed regulations for determining 
equivalent benefit accrual rates under 
the defined contribution plan. 

Second, in determining whether an 
aggregated plan that includes both 
defined benefit and defined contribution 


plans satisfies the requirements of 
section 401(a)(4) with respect to the 
availability of benefits, rights, and 
features, only a limited group of “core” 
benefits, rights, and features—single¬ 
sum distributions, loans, ancillary 
benefits, and dates of benefit 
commencement—are required to satisfy 
the general availability test applicable 
to single plans. Non-core benefits, rights, 
and features made available to any 
highly compensated employee satisfy 
the availability requirements of section 
401(a)(4) if they either satisfy the 
general test or are made available to all 
nonhighly compensated employees 
under all plans of the same type (i.e., 
defined contribution or defined benefit) 
included in the aggregated plan being 
tested. This rule is designed to avoid 
requiring an employer to offer benefits, 
rights, or features typical of one type of 
plan, but difficult to provide under the 
other type of plan, in order to satisfy 
section 401(a)(4). 

8. Plan Restructuring 

Section 1.401(a)(4)-9 of the proposed 
regulations also significantly liberalizes 
prior practice by allowing a plan or 
aggregated plan to be restructured into 
component plans in order to pass 
section 401(a)(4). Under this rule, if each 
of the component plans of a plan or 
aggregated plan separately satisfies 
sections 401(a)(4) and 410(b) as if it were 
a separate plan, then the plan or 
aggregated plan itself satisfies section 
401(a)(4). The general purpose of this 
rule is to permit a plan to satisfy section 
401(a)(4) if it would have satisfied 
section 401(a)(4) had separate plans 
been used. No plan amendment, formal 
election, or other action by the employer 
is required to take advantage of this 
rule. 

Section 1.401(a)(4)—9 of the proposed 
regulations provides three alternative 
methods for restructuring a plan. First, a 
plan is permitted to be restructured into 
component plans benefiting non¬ 
overlapping groups of employees. 
Second, a plan may be restructured into 
component plans consisting of different 
benefit or allocation rates, or groups of 
benefit or allocation rates, that benefit 
non-overlapping groups of employees. 
Finally, a plan may be restructured into 
component plans consisting of different 
segments of the benefit or allocation 
rates of an overlapping group of 
employees. These are the exclusive 
methods for restructuring a plan under 
section 401(a)(4). 

Section 1.401(a)(4)~9 provides that the 
rules used to determine whether a 
component plan satisfies the 
requirements of sections 410(a)(4) and 
410(b) are generally the same as those 


applicable to a single plan or aggregated 
plan. Component plans, however, are 
not allowed to be aggregated to pass 
section 410(b). Nevertheless, an 
aggregated plan may be restructured 
into component plans containing 
portions of two or more single plans. A 
further difference is that the 
reasonableness prong of the 
nondiscriminatory classification test 
under section 410(b) does not apply if a 
plan is restructured on the basis of 
different rates or rate segments. 

9. Testing of Former Employees 

Sections 1.401(a)(4)—1 and 1.401(a)(4)— 
10 of the proposed regulations require 
that a plan separately satisfy section 
401(a)(4) w'ith respect to the amount of 
benefits or contributions and the 
availability of benefits, rights, and 
features provided to current and former 
employees. Certain plans benefiting a 
significant number of former employees 
are deemed to satisfy both requirements. 
In addition, a plan under which no 
former employee is currently benefiting 
is deemed to satisfy section 401(a)(4) 
with respect to the amount of 
contributions or benefits provided to 
former employees. 

Section 1.401(a)(4)-10 provides that 
the rules used in determining whether a 
plan satisfies section 401(a)(4) with 
respect to the amount of contributions or 
benefits provided to former employees 
are generally the same as those used 
with respect to current employees. A 
special rule is provided for plans that 
are amended to provide an ad hoc cost 
of living adjustment. 

The rules used in determining whether 
a plan satisfies section 401(a)(4) with 
respect to the availability of benefits, 
rights and features provided to former 
employees are also generally the same 
as those applicable to current 
employees. However, a plan is generally 
deemed to satisfy section 401(a)(4) with 
respect to the availability of benefits, 
rights, and features provided to former 
employees if the availability of any 
benefits, rights, or features subject to 
availability testing have not been 
amended since all former employees 
terminated employment, or. 
alternatively, if all amendments since 
that time apply uniformly to current and 
former employees. 

In order to simplify compliance with 
section 401(a)(4), the proposed 
regulations contain a special rule in the 
case of plans with a loan feature. Under 
section 4975(d)(1) of the Code and 
section 408(b)(1) of the Employee 
Retirement Income Security Act of 1974 
(ERISA), plan loans must be available 
on a reasonably equivalent basis to 
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disqualified persons as defined in 
section 4975(e)(2) of the Code, and 
parties in interest, as defined in section 
3(14) of ERISA, who are participants or 
beneficiaries of the plan. (The Secretary 
of Labor has authority under section 102 
of Reorganization Plan No. 4 of 1978 to 
interpret section 4975 and ERISA section 
408.) Because former employees who are 
disqualified persons or parties in 
interest are typically highly 
compensated former employees, the 
special rule provides that employers 
may test former employees who are 
parties in interest together with active 
employees in this limited circumstance. 
Compliance with section 401(a)(4) does 
not ensure compliance with the 
standards for statutory exemptions from 
the prohibited transaction rules for plan 
loans under Code section 4975(d)(1) or 
ERISA section 408(b)(1), or compliance 
with the provisions of Code section 
401(a)(13). 

10. Additional Rules 

The proposed regulations contain 
certain additional rules necessary to 
implement the purposes of section 
401(a)(4). These rules have been placed 
together in $ 1.401(a)(4)-ll of the 
proposed regulations. 

Section 1.401 (a)(4)—11 provides that 
benefits and account balances 
attributable to rollovers and elective 
transfers generally are not taken into 
account in determining whether the 
amount of benefits or contributions 
provided under the plan satisfies section 
401(a)(4). 

Section 1.401(a)(4)-ll also continues 
the current requirement that the manner 
in which employees vest in their 
accrued benefits under a plan must not 
discriminate in favor of highly 
compensated employees. Thus, under 
the proposed regulations, a plan 
generally does not satisfy section 
401(a)(4) if benefits for highly 
compensated employees vest 
immediately, while those for nonhighly 
compensated employees vest after 5 
years. For this purpose, the proposed 
regulations provide a special rule 
applicable to plans with different 
vesting schedules that are aggregated 
for purposes of sections 410(b) and 
401(a)(4). Under this special rule, the 5- 
year cliff and 3-to-7 year graded vesting 
schedules applicable to non-top-heavy 
plans are deemed to provide equivalent 
rates of vesting; the same rule applies to 
the 3-year cliff and 2-to-8 year graded 
vesting schedules applicable to top- 
heavy plans. In addition, the proposed 
regulations provide that the 
determination of whether the manner in 
which employees vest in their accrued 
benefits discriminates in favor of highly 


compensated employees is made after 
taking into account any relevant 
provisions of sections 401(a)(5)(E). 
411(d) (1) and (2). and 411(e). Existing 
administrative interpretations of these 
statutory provisions continue to apply, 
including, in particular. Rev. RuL 74-168, 
1974-1 C.B. 97. and Rev. Proa 89-29, 
1989-1 C.B. 893. The Internal Revenue 
Service solicits comments on updating 
the approach taken in Rev. Rul. 74-166, 
which provides a method for adjusting 
for differences in vesting schedules 
when two or more defined benefit plans 
are aggregated for purposes of sections 
420(b) and 401(a)(4). 

11. Effective Dates 

The regulations are proposed to be 
effective for plan years beginning on or 
after )anuary 1,1991. For plan years in 
which the amendments made by section 
1112(a) of TRA ’86 apply to a plan, but 
before the proposed effective date. 

S 1.401(a)(4)-13 of the proposed 
regulations provides that a plan mu 9 t be 
operated in accordance with a 
reasonable, good faith interpretation of 
the requirements of section 401(a)(4). 
Whether compliance is reasonable and 
in good faith will generally be 
determined on the basis of facts and 
circumstances, Including the extent to 
which the employer has consistently 
resolved ail unclear issues in its favor. 
Reasonable, good faith compliance will 
be deemed to exist, however, if a plan is 
operated in accordance with these 
proposed regulations. 

A special effective date is provided 
for plans maintained by employers 
described in section 414(d). For 
example, the rules in the proposed 
regulations do not apply to state and 
local government plans until the first 
plan year beginning after December 31. 
1992. 

In Rev. Proc. 89-65.1989-50 I.R.B. 8. 
the Internal Revenue Service previously 
extended the date by which the plan 
amendments to comply with TRA '88 
must be made until the close of the 1991 
plan year. This extended amendment 
date, combined with the reasonable and 
good faith compliance standard 
contained in these proposed regulations, 
is designed to ensure that plan sponsors 
have a reasonable period in which to 
amend qualified plans. 

Average Benefit Percentage Test of 
Section 410(b) 

In addition to proposed regulations 
under section 401(a)(4). this document 
contains proposed regulations 
implementing the average benefit 
percentage test of section 410(b). in this 
respect, the document supplements 
regulations previously proposed under 


section 410(b) on May 18.19C9 (54 FR 
21437). 

The average benefit percentage test 
must be satisfied by a plan using the 
nondiscriminatory classification test to 
satisfy the minimum coverage 
requirements of section 410(b). In order 
for a plan to satisfy the average benefiW 
percentage test, the benefits provided to 
nonhighly compensated employees 
under all plans of the employer must 
generally be at least 70 percent as great, 
on average, as the benefits provided to 
the employer’s highly compensated 
employees. In applying this test, the 
proposed regulations under section 
410(b) require collectively bargained 
plans and certain other types of plans to 
be tested separately. 

Satisfaction of the average benefit 
percentage test requires that the 
employer determine an employee 
benefit percentage for each employee 
taken into account for testing purposes, 
and then separately average the 
percentages of all employees in the 
highly compensated and nonhighly 
compensated groups. The proposed 
regulations permit beneftt percentages 
to be determined on either a 
contributions or a benefits basis, 
following the approach used under 
section 401(a)(4) to determine accrual 
and allocation rates under aggregated 
plans. Employee contributions (including 
employee contributions subject to 
section 401(m)) and benefits attributable 
to employee contributions are not taken 
into account in calculating employee 
benefit percentages, but, unlike the rule 
applicable to aggregated plans under 
section 401(a)(4), benefits attributable to 
employee contributions not allocated to 
separate accounts may be calculated 
under the safe harbor rules in 5 1.401(a) 
(4)-6(b). 

The proposed regulations have been 
designed to simplify the calculations 
required to determine whether a plan 
satisfies the average benefit percentage 
test. For example, they provide that 
employee benefit percentages under a 
plan are calculated on the basis of 
employees' normal retirement benefits, 
unless subsidized early retirement 
benefits are provided primarily to highly 
compensated employees. In addition, 
they allow compensation to be 
calculated with respect to any of the 
plan years of the plans being taken into 
account for testing purposes, or the 
calendar year overlapped by those 
years, in determining an employee's 
benefit percentage. 

As provided under section 
410(b)(2)(C)(ii), in order to eliminate the 
effect of short-term variations in 
allocation or accrual rates, benefit 
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percentages may, but need not, be 
calculated on the basis of allocations 
and accruals over a period of one, two. 
or three consecutive years. The 
proposed regulations allow employers to 
change from this method to the general 
annual method without obtaining the 
consent of the Commissioner. 

The proposed regulations also provide 
a number of optional rules for use in 
determining whether a plan satisfies the 
average benefit percentage test. One 
option allows an employer to test its 
defined benefit and defined contribution 
plans separately, by ignoring benefits 
and contributions under any plans of a 
different type (i.e., defined contribution 
or defined benefit plans,, respectively). 
This method enables employers to avoid 
the need to convert contributions under 
a defined contribution plan into 
equivalent benefits and benefits under a 
defined benefit plan into equivalent 
contributions. Another optional method 
allows an employee’s most valuable 
benefits to be converted into equivalent 
most valuable contributions using the 
method used by the employer to 
calculate current plan liabilities for 
purposes of section 412 and Schedule B 
of Form 5500. Other optional methods 
relate to the imputation of permitted 
disparity, including an option to use 
excess rates under certain plans rather 
than directly imputing disparity, and an 
option to assume that employees under 
certain plans have the same average 
compensation. The proposed regulations 
also provide optional methods relating 
to the determination of benefit accruals 
using alternative methods available 
under section 401(a)(4), including, 
among others, use of an accrued-to-date 
method. 

The use of statistical sampling 
techniques, and of tables for converting 
benefits to contributions and 
contributions to benefits, may permit 
employers to determine more 
economically whether their qualified 
plans satisfy the average benefit 
percentage test. The Internal Revenue 
Service specifically requests comments 
on other techniques, including sampling 
techniques and tables that would 
simplify the calculation of average 
benefit percentages in a manner 
consistent with the purposes of section 
410(b). 

Employee Stock Ownership Plans 

The proposed regulations do not 
provide comprehensive guidance on the 
application of the nondiscrimination 
rules to employee stock ownership plans 
(ESOPs). The Internal Revenue Service 
and the Department of the Treasury 
intend to issue guidance on this subject 


as part of a larger package of more 
general ESOP guidance. 

The Internal Revenue Service and the 
Department of the Treasury are also 
actively considering whether to amend 
S 1.410(b)—7(e)(2) of the proposed 
regulations to eliminate the separate 
testing requirement for ESOPs under the 
average benefit percentage test. 
Additional guidance on this aspect of 
the average benefit percentage test will 
be issued shortly. 

Failure to Comply 

In general, under section 402(b)(2) of 
the Code, if a plan fails to satisfy the 
qualification requirements contained in 
section 401(a) of the Code, the tax- 
exempt status of plan earnings is 
revoked, employer deductions for 
contributions may be deferred or 
eliminated, and all employees must 
include the value of plan contributions 
in income in accordance with section 83. 
Thus, if contributions are made to the 
plan with respect to vested accounts or 
benefits, employees must include these 
amounts in income. 

In addition to the general rule of 
section 402(b)(1), section 402(b)(2) 
contains special rules that apply if the 
plan fails to satisfy section 402(a)(26) or 
410(b). If the plan fails to satisfy either 
of these sections, each highly 
compensated employee must include in 
income an amount equal to the 
employee’s entire vested accrued benefit 
not yet included in income. If, however, 
the plan is not qualified solely because 
it fails to satisfy the requirements of 
section 401(a)(26) or 410(b), no adverse 
tax consequences are imposed on 
nonhighly compensated employees. 

Under the integrated approach to 
sections 401(a)(4) and 410(b) underlying 
the proposed regulations, any failure to 
satisfy section 401(a)(4) can be viewed 
as failure to satisfy section 410(b). 
Consequently, failure to meet the 
requirements of section 401(a)(4) will 
cause section 402(b)(2) to apply with 
respect to a plan and will therefore 
subject highly compensated employees 
to the special sanctions contained in 
that section. Similarly, if the plan 
satisfies all qualification requirements 
other than sections 410(b) and 
401(a)(26), no adverse tax consequences 
will be imposed on nonhighly 
compensated employees. 

In some cases, the use of a 
decentralized payroll or personnel 
recordkeeping system may result in 
incomplete data that make it impossible 
to confirm compliance with sections 
410(b) and 401(a)(4) or in inaccurate 
data that indicate apparent 
noncompliance with those sections. In 
these cases, the Internal Revenue 


Service generally will permit an 
employer to use reasonable estimates in 
lieu of the missing or inaccurate data. 
This permission is subject, however, to 
the following conditions: (1) The 
incomplete or inaccurate data pertain to 
no more than a de minimis number of 
employees relative to the number of 
employees in the testing population; (2) 
if the data pertain to highly 
compensated employees, they do not 
pertain to the most highly compensated 
employees in the testing population, and 
the employer has more than a small 
number of highly compensated 
employees in its overall work force; (3) 
the data difficulties could not have been 
avoided through reasonably careful 
administrative procedures; (4) in the 
case of incomplete data, the employer 
has made a reasonable effort to obtain 
the data without success; (5) in the case 
of inaccurate data, the data are 
obviously inaccurate on their face given 
the characteristics of the plan and the 
employer’s work force, and the 
employer has made a reasonable effort 
to obtain accurate data without success; 
and (6) the employer takes appropriate 
steps to correct the data difficulties in 
future years. 

Additional Authority 

The rules in the proposed regulations 
regarding section 401(a)(4) are intended 
to be the exclusive rules for determining 
whether the requirements of that section 
are met. The regulations also provide, 
however, that the Commissioner may. in 
revenue rulings, notices, and other 
guidance of general applicability, 
provide any additional rules that may be 
necessary or appropriate in applying the 
nondiscrimination requirements of 
section 401(a)(4). 

Reliance on These Proposed Regulations 

Taxpayers may rely on these 
regulations for guidance pending 
issuance of final regulations. These 
regulations will be generally effective 
for plan years beginning after 1990. If 
future regulations are more restrictive, 
such guidance will be applied without 
retroactive effect. 

Special Analyses 

It has been determined that these 
proposed rules are not major rules as 
defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysis 
is not required. It has also been 
determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.C. 
chapter 5) and the Regulatory Flexibility 
Act (5 U.S.C. chapter 6) do not apply to 
these regulations and, therefore, an 
initial Regulatory Flexibility Analysis is 
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not required. Pursuant to section 7805(f) 
of the Internal Revenue Code, these 
regulations will be submitted to the 
Administrator of the Small Business 
Administration for comment on their 
impact on small business. 

Comments and Requests to Appear at 
the Public Hearing 

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably a signed original 
and eight copies) to the Internal 
Revenue Service. Ail comments will be 
available for public inspection and 
copying in their entirety. Because the 
Treasury Department expects to issue 
final regulations on this matter as soon 
as possible, a public hearing will be 
held at 10:00 a.m. on September 26, 
1990, and continued, if necessary, on 
September 27 and 28.1990 in the IRS 
Auditorium, Seventh Floor, 7400 
Corridor, Internal Revenue Building, 

1111 Constitution Ave., NW., 
Washington, DC. Comments and 
requests to appear must be received by 
July 13,1990. Outlines of oral comments 
must be received by September 12,1990. 
See notice of hearing published 
elsewhere in this issue of the Federal 
Register. 

Drafting Information 

The principal authors of these 
proposed regulations are Mary 
Oppenheimer, Nancy J. Marks, Richard 
Wickersham, Rebecca Wilson, and 
David Munroe of the Office of the 
Assistant Chief Counsel (Employee 
Benefits and Exempt Organizations), 
Internal Revenue Service. However, 
personnel from other offices of the 
Service and Treasury Department 
participated in their development. 

List of Subjects in 26 CFR 1.401-0 
through 1.425-1 

Employee benefit plans, Employee 
stock ownership plans. Income taxes. 
Individual retirement accounts, 

Tensions, Stock options. 

Proposed Amendments to the 
Regulations 

The notices of proposed rulemaking 
(to amend 26 CFR part 1) that were 
published on November 15,1988 (53 FR 
45917), July 11,1988 (53 FR 26050). and 
May 18,1989 (54 FR 21437), are 
amended, and additional amendments 
of part 1 are proposed, as follows: 


Income Tax Regulations 
PART 1—[AMENDED] 

Paragraph 1. The authority citation for 
part 1 is amended by adding the 
following citation: 

Authority: 26 U.S.C. 7805. * * * § 1.410(b)-5 
also issued under 28 U.S.C. 410(b). 

Par. 2. Section 1.401(a}-4 is amended 
by adding a sentence at the end of 
A-l(a)(l) and revising A-2(a)(2)(ii) and 
A-2(b)(4)(i) to read as follows: 

§ 1.401(a)-4 Optional forms of benefit 
• • • « * 

A-l: (a) In general— (1) Scope. * * • 

See $ 1.401 (a)(4)-4(d) for the definition 
of an optional form of benefit for plan 
years beginning after December 31,1990. 

• « * • • 

A-2: (a) Nondiscrimination 
requirement . * * * 

( 2 ) Current availability . * * * 

(ii) Plan years commencing on or after 
TRA \86 effective date . Except as 
provided in paragraph (a)(2)(iii) of this 
Q&A-2. for plan years commencing on 
or after the effective date on which the 
amendments made to section 410(b) by 
section 1112(a) of TRA ’88 first apply to 
a plan, the requirement of this 
paragraph (a)(2) is satisfied only if the 
group of employees to whom the 
optional form is currently available 
satisfies either the percentage test set 
forth in section 410(b)(1)(A), the ratio 
test set forth in section 410(b)(1)(B), or 
the nondiscriminatory classification test 
set forth in section 410(b)(2)(A)(i). The 
employer need not satisfy the average 
benefit percentage test in section 
4l0(b)(2)(A)(ii) in order for the optional 
form to be currently available to a 
nondiscriminatory group of employees. 

• * * « « 

(b) Application of tests. # # * 

(4) Restructuring optional forms of 
benefit — (i) In general. For purposes of 
applying paragraph (a) of this Q&A-2, 
the availability of two or more optional 
forms of benefit under a plan may be 
tested by restructuring the benefits into 
two or more restructured optional forms 
of benefit and testing the availability of 
the restructured optional forms of 
benefits. If two or more optional forms 
of benefit under a plan contain both 
common and distinct components, the 
optional forms of benefit may be 
restructured as a single optional form of 
benefit comprising the common 
components and one or more optional 
forms of benefit encompassing each 
distinct component. The availability of 
each restructured optional form of 
benefit must satisfy the applicable 


nondiscrimination requirements of 
paragraph (a) of this Q&A-2. 

* « * • « 

Par. 3. New §5 1.401 (a)(4)—0 through 
1.401 (a)(4)—13 are added at the 
appropriate place to read as follows: 

§ 1.401(aX4H> Table of contents. 

This section contains a listing of the 
headings of §5 1.401 (a)(4)-l through 
1.401(a)(4)-13. 

§ 1.401 (a)(4)-l Nondiscrimination 
requirements of Section 401(a)(4) 

(a) In general 

(b) Requirements a plan must satisfy 

(1) In general 

(2) Nondiscrimination in amount of 
contributions or benefits 

(i) In general 

(ii) Defined contribution plans 

(iii) Defined benefit plans 
(ivj Permitted disparity 

(3) Nondiscriminatory availability of 
benefits, rights, and features 

(4) Nondiscriminatory effect of plan in 
special circumstances 

(c) Application of requirements 

(1) In general 

(2) Interpretation 

(3) Former employees 

(4) Employee-provided contributions and 
benefits 

(5) Plans providing section 401(h) benefits 

(6) Collectively bargained plans 

(7) Employee stock ownership plans 
[Reserved | 

(8) Scope of plan subject to testing 

(i) Relationship with section 410(b) 

(ii) Plan aggregation and restructuring 

(A) Plan aggregation 

(B) Restructuring 

(9) Plan year basi3 of testing 

(10) Rollovers and transfers 

(11) Vesting 

(12) Allocation of earnings 

(13) Definitions 

(14) Effective dates 

(d) Additional rules 

§ 1.410(q)( 4)-2 Nondiscrimination in 
Amount of Contributions 

(a) Introduction 

(1) General rule 

(2) Overview 

(3) Separate testing of employer and 
employee contributions 

(b) Safe harbors for defined contribution 

plans 

(1) In general 

(2) Safe harbor for defined contribution 
plans with a uniform allocation formula 

(3) Safe harbor for defined contribution 
plans with a uniform allocation formula 
weighted for age or service 

(c) General test for nondiscrimination in 

amount of contributions provided 

(1) In general 

(2) Allocations taken into account 

(3) Allocations not taken into account 

(4) Coordination with permitted disparity 

(5) Grouping of allocation rates 

(d) Exclusive test for section 401 (k) and (m) 

plans 
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(1) Section 401(k) plans 

(2) Section 401 (m) plans 

(3) Use of qualined nonelective 
contributions to satisfy ADP or ACP test 

(4) Restructuring and aggregating plans 
subject to section 401 (k) and (m) 

(e) Alternative methods for satisfying this 

section 

(1) In general 

(2) Multiple formulas 
(ij In general 

(ii) Sole formulas 
(in) Availability 
jiv) Separate testing 

(3) Restructuring 

(4) Aggregating plans 

(f) Computation of compensation for plan 

year 

§ 1.401 (a )(4}~3 Nondiscrimination in 
Amount of Benefits 

(a) Introduction 

(1) General rule 

(2) Overview 

(b) Safe harbors for plans with uniform 

formulas 

(1) In general 

(2) Safe harbor for unit credit plans 
ji) General rule 

(ii) Uniform unit credit formula 
jiii) Employee contributions 
jiv) Unit credit formula using fractional rule 
accrual 
(v) Examples 

(3) Safe harbor for flat benefit plans 

(i) General rules 

jii) Uniform flat benefit formula 
jiii) Certain benefit increases 
jiv) Examples 

j4) Alternative safe harbor for flat benefit 
plans 

(c) General test for nondiscrimination in 

amount of benefits provided 

(1) In general 
fi) General rule 

jii) Special rule for plans with uniform 
formula 

(2) Accrual rates defined 
ji) In general 

jii) Normal accrual rate 
jiii) Most valuable accrual rate 
jiv) Actuarial assumptions 
( A) In general 

(B) Mortality tables 

(C) Interest rates 

(3) Determining accrual rates 
ji) In general 

jii) Annual accrual method 
jiii) Accrued-to-date method 
jiv) Projected accrual rate method 

(A) In general 

(B) Assumptions 

(G) Special rale for discriminatory pattern 
of accruals 

(v) Grouping of accrual rates 
jvi) Expressing relevant benefits as dollar 
amount 

(d) Option to include disability benefits 

(1) In general 

(2) Includible disability benefits 

(3) Value 

(e) Alternative methods for satisfying this 

section 

(1) in general 

(2) Multiple formulas 
ji) In general 


(ii) Sole formulas 
jiii) Availability 
jiv) Separate testing 

(3) Restructuring plana 
14) Aggregating plans 

(5) Floor-offset arrangements 

(f) Special rules 

(1) Unpredictable contingent event benefits 

(2) Compensation formulas 
ji) Special rule 

jii) Example 

j3) Top-heavy plans 

(4) Uniform normal retirement age 

jsj Accruals after normal retirement age 

(6) Computation of benefits on other than 
plan year basis 

(7) Computation of compensation on other 
than plan year basis 

§ 1.401(o)(4)-4 Nondiscnminatory 
Availability of Benefits. Rights, and Features 

(a) Overview 

jb) Current and effective availability 

jc) Special rule for acquisitions, mergers, and 

similar transactions 
(d) Optional form of benefit 

je) Ancillary benefit 

jf) Other right or feature 

(1) Definition 

(2) Examples 

(3) Employee contributions to a defined 
benefit plan 

(g) Employees with accrued benefits who are 

not currently benefiting 

(h) Cross-reference 

§ 1.401(a)(4)-5 Plan Amendments, Grants of 
Past Service CretliU and Plan Terminations 

(a) Plan amendments 

(1) In general 

(2) Examples 

(b) Past service credits 

(1) In general 

(2) Safe harbor 

(3) Examples 

(c) Pre-termination restrictions 

(1) Required provisions in defined benefit 
plans 

(2) Restriction of benefits 

j3) Restrictions on distributions 
ji) Limit on annual payments 
jii) Employees whose benefits are 
restricted 

(iii) “Benefit” defined 
j4) Operational restrictions on certain 
money purchase pension plans 

§ 1.401(a)(4)-8 Defined Benefit Plans With 
Employee Contributions 
(a) Overview 

jb) Determination of employer-derived and 
employee-derived benefits 

(2) In general 

(2) Composition-of-work-force method 
j3) Minimum benefit method 
ji) Uniform factors 

(A) Final average compensation formula 

(B) Career average compensation formula 
jii) Minimum benefit 

(iii) Example 

j4) Government plan method 

(5) Cessation of employee contributions 
method 

(c) Employee contributions not allocated to 
separate accounts 

(1) In general 

(2) General rule 


(3) Total benefits method 

(4) Grandfather rule for plans in existence 
on May 14. 1990. 

(d) Employee contributions allocated to 
separate accounts 

§ 1.401(a)(4f~7 Effect of Section 401(1} 
Permitted Disparity 

(a) Overview 

(1) In general 

(2) Scope 

(b) Defined contribution plans 

(1) In general 

(2) Compensation not exceeding taxable 
wage base 

(i) Formula 

(ii) Example 

(3) Compensation exceeding taxable wage 
base 

(i) Formula 
jii) Example 

(c) Defined benefit plans 

(1) In general 

(2) Compensation not exceeding covered 
compensation 

(3) Compensation exceeding covered 
compensation 

(41 Example 

(5) Definitions and rules of application 
ji) Permitted disparity factor 

jii) Annual method 
jA) Actual accrual rates 

(B) Determination of employee’s accrual 

(C) Adjustment to permitted disparity 
factor for employee with more than 35 
years 

(iii) Accrued-to-date method 

(A) Actual accrual rates 

(B) Determination of employee’s accrual 
jc) Determination of permitted disparity 

factor 

(iv) Projected method 

(A) Actual accrual rates 

(B) Determination of employee’s accrual 
jc) Determination of permitted disparity 

factor 

(v) Definitions 

(d) Special rales 

(1) Eligible plans 

(2) Multiple integration 

(3) Relationship to other adjustments 

(4) Transition rules 
ji) Scope 

jii) Accrued-to-date method 

(A) Substitute rules 

(B) Determination of employee’s accrual 

(C) Determination of permitted disparity 
factor 

(iii) Projected method 
jA) Substitute rules 

(B) Determination of employee's accrual 

(C) Determination of permitted disparity 
factor 

(5) Compensation 

ji) Application of section 401(1) definition 
jii) Application to amounts testing 

§ lA01(a)(4}~8 Con version of Contributions 
and Benefits 
(a) In general 

jb) Nondiscriminatory benefits under a 
defined contribution plan 

(1) In genera! 

(2) Calculation of equivalent benefit 
accrual rates 

(3) Option to use accrued-to-date method 
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(i) In general 

(it) Adjusted account balance 

(4) Special rule for target benefit plans 

(1) Safe harbor 

(it) Eligible target benefit plans 

(iii) Post normal retirement date accruals 

(A) Unit credit plans 

(/) Plans limiting years of credited service 

[2] Plans not limiting years of credited 
service 

(J) Benefit increases 

(B) Flat benefit plans 

(C) Plans containing employee 
contributions (Reserved) 

(c) Nondiscriminatory contributions under 

defined benefit plan 

(1) In general 

(2) Calculation of equivalent normal 
allocation rate 

(3) Calculation of equivalent most valuable 
allocation rate 

(4) Option to take value of disability 
benefits into account 

(d) Safe harbor for defined benefit plans that 

are part of a floor-offset arrangement 

(1) In general 

(2) Safe harbor 

§ 1.401(a)(4)-9 Definition of a Plan. Plan 

Aggregation, and Restructuring 

(a) In general 

(b) Definition of a plan 

(c) Application of section 401(a)(4) to 

aggregated plans 

(1) In general 

(2) Special rules for demonstrating 
nondiscrimination with respect to the 
amount of contributions or benefits 

(1) Calculation of allocation rates 

(ii) Calculation of benefit accrual rates 

(A) Annual method 

(f) Aggregated plans including defined 
contribution plans 

(2) Aggregated plans including no defined 
contribution plans 

(B) Accrued-to-date method 

1C) Projected method 

(iii) Defined benefit plans with uniform 
formulas 

(iv) Options and consistency rules 

(3) Special rules for demonstrating 
nondiscriminatory availability of 
benefits, rights, and features 

(i) In general 

(ii) Core benefits, rights, and features 

(A) In general 

(B) Special rule for spousal benefits 

(4) Special rule relating to employee 
contributions 

(d) Plan restructuring 

(1) In general 

(2) Identification of component plans 

(i) Permissible bases for restructuring 

(A) Employee groups 

(B) Total rates 

(C) Rate segments 

(D) Residual parts 

(ii) Consistency rules 

(iii) Application of grouping rules 

(iv) Application of uniformity requirement 
for definitions of compensation 

(v) Example* 

(3) Satisfaction of section 401(a)(4) by a 
component plan 

(4) Satisfaction of section 410(b) by a 
component plan 


(i) In general 

(ii) Relationship to satisfaction of section 
410(b) by plan or aggregated plan 

(5) Relationship to other restructuring rules 

(6) Effect of restructuring under other 
sections 

§ 1.401 (a)(4)-10 Testing of Former 
Employees 

(a) In general 

(b) Amounts of contributions or benefits 

(1) Plans benefiting no former employees 

(2) Plans benefiting former employees 

(i) General rule 

(ii) Special rule 

(iii) Proportional cost-of-living increases 

(c) Availability of benefits, rights, or features 

(1) Plans benefiting no former employees 

(2) Plans benefiting former employees 

(i) General rule 

(ii) Special rule 

(iii) Plan loans 

§ 1.401 (a)(4)-11 Special Rules. 

(a) In general 

(b) Rollovers and transfers 

(1) Rollovers and elective transfers 

(2) Other transfers [Reserved) 

(c) Vesting 

(1) In general 

(2) Deemed equivalence of statutory 
vesting schedules 

(d) Family aggregation rules (Reserved] 

§ 1.401(a)(4)-12 Definitions 

(a) Compensation 

(b) Covered by a collective bargaining 

agreement 

(c) Currently benefiting 

(d) Defined benefit plan 

(e) Defined contribution plan 

(f) Employee 

(g) Employer 

(h) ESOP 

(») Former employee 

(j) Highly compensated employee 

(k) Highly compensated former employee 

(l) Multiemployer plan 

(m) Nonhighly compensated employee 

(n) Nonhighly compensated former employee 

jo) Professional 

jp) Qualified plan 

jq) Year of service 

§ 1.401(a)(4)-13 Effective Dates 

(a) In general 

(bj Transitional rule for governmental plans 

§ 1.401 (a)(4)-1 Nondiscrimination 
requirements of soctfon 401(a)(4). 

(a) In general. Section 401(a)(4) 
provides that a plan is a qualified plan 
only if the contributions or the benefits 
provided under the plan do not 
discriminate in favor of highly 
compensated employees. Whether a 
plan satisfies this requirement depends 
on the form of the plan and on its effect 
in operation. In making these 
determinations, the intent of the 
employer is irrelevant. This section sets 
forth the exclusive rules for determining 
whether a plan satisfies section 
401(a)(4). A plan that complies in form 
and operation with the rules set forth in 


this section therefore satisfies section 
401(a)(4). 

(b) Requirements a plan must 
satisfy—[ 1) In general. In order to 
satisfy section 401(a)(4). a plan must 
satisfy the requirements of paragraphs 
(b)(2) through (b)(4) of this section. 

(2) Nondiscrimination in amount of 
contributions or benefits —(i) In general. 
Either the contributions or the benefits 
provided under a plan must be 
nondiscriminatory in amount. A plan 
need not show that both the 
contributions and the benefits provided 
are nondiscriminatory in amount, but 
only that either the contributions alone 
or the benefits alone are 
nondiscriminatory in amount. Rules for 
determining whether the contributions 
provided under a plan are 
nondiscriminatory in amount are set 
forth in 5 1401(a)(4)-2. Rules for 
determining whether the benefits 
provided under a plan are 
nondiscriminatory in amount are set 
forth in § 1.401(a)(4)-3. 

(ii) Defined contribution plans. A 
defined contribution plan generally 
satisfies this paragraph (b)(2) if the 
contributions (including forfeitures) 
allocated under the plan are 
nondiscriminatory in amount under 

§ 1.401 (a)(4)—2. Except in the case of an 
ESOP or a plan subject to section 401 (k) 
or (m), a defined contribution plan also 
satisfies this paragraph (b)(2) if the 
benefits provided under the plan are 
nondiscriminatory in amount under 
5 1.401(a)(4)-3. Before a defined 
contribution plan can be tested under 
§ 1.401 (a)(4)-3 based on the amount of 
benefits provided, the contributions 
under the plan first must be converted 
into equivalent benefits. Rules for 
converting contributions into equivalent 
benefits and for testing the equivalent 
benefits under 5 1.401(a)(4)—3 are set 
forth in 5 1.401(a}(4)~6. Those rules 
include a safe harbor testing method for 
contributions provided under a target 
benefit plan. 

(iii) Defined benefit plans. A defined 
benefit plan generally satisfies this 
paragraph (b)(2) if the benefits provided 
under the plan are nondiscriminatory in 
amount under 5 1.401(a)(4)-3. A defined 
benefit plan also satisfies this paragraph 
(b)(2) if the contributions provided 
under the plan are nondiscriminatory in 
amount under § 1.401 (a)(4)—Z. Before a 
defined benefit plan can be tested under 
S 1.401(a)(4)—2 based on the amount of 
contributions provided, the benefits 
under the plan first must be converted 
into equivalent contributions. Rules for 
converting benefits into equivalent 
contributions and for testing the 
equivalent contributions under 
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5 1.401(a)(4)-2 are set forth in 
§ 1.401(a)(4)-8. Those rules include a 
safe harbor testing method for benefits 
provided under a defined benefit plan 
that is part of a floor-offset arrangement 

(iv) Permitted disparity. In 
determining whether the contributions 
or benefits provided under a plan are 
nondiscriminatory in amount the 
disparity permitted under section 401(1) 
may be taken into account, both by 
plans that satisfy section 401(1) in form 
and by those that do not. A plan that 
satisfies section 401(1) in form may be 
able to satisfy certain design-based safe 
harbors under §5 1.401 (a)(4)-2 and 
1.401(a)(4)—3. Alternatively, a plan can 
impute the disparity permitted under 
section 401(1) on an employee-by¬ 
employee basis, even in the case of a 
plan that does not satisfy section 401(1) 
in form. Rules for taking into account the 
disparity permitted under section 401(1) 
are set forth in 55 1.401(a)(4)-2, 
1.401(a)(4)-3, and 1.401 (a)(4)-7. In no 
event may these rules be used by a plan 
to which sections 401(a)(5)(C) and 401(1) 
are not available. 

(3) Nondiscriminatory availability of 
benefits , riqhts, and features. The 
benefits, rights, and features provided 
under a plan must be made available to 
employees in the plan in a 
nondiscriminatory manner. The benefits, 
rights, and features subject to this 
requirement are all optional forms of 
benefit, ancillary benefits, and other 
rights and features available to any 
employee under the plan. Rules for 
determining whether the requirement of 
this paragraph (b)(3) is met are set forth 
in §5 1.401 (a)(4)-4,1.401(a)(4}-9, and 
1.401(a)-4. 

(4) Nondiscriminatory effect of plan in 
special circumstances. The effect of a 
plan in certain special circumstances 
must be nondiscriminatory. Special 
circumstances subject to this 
requirement include plan amendments, 
grants of past service credit, and plan 
terminations. Rules for determining 
whether the requirement of this 
paragraph (b)(4) is met are set forth in 

5 1.401(a)(4J-5. 

(c) Application of requirements —(1) 

In general. The requirements of 
paragraph (b) of this section must be 
applied in accordance with the rules set 
forth in this paragraph (c). 

(2) Interpretation. The provisions of 
this section and of 15 1.401(a){4)-2 
through 1.4Gl(a)(4)-13 are to be 
interpreted in a reasonable manner 
consistent with the purpose of 
preventing discrimination in favor of 
highly compensated employees. 

(3) Former employees. In applying the 
nondiscriminatory amount and 
availability requirements of paragraphs 


(b) (2) and (3) of this section, former 
employees are tested separately from 
active employees unless otherwise 
provided. Ruies for applying the 
requirements of paragraphs (bj (2) and 
(3) to former employees are set forth in 
5 1.401(a)(4)—10. 

(4) Employee-provided contributions 
and benefits. In applying the 
nondiscriminatory amount requirement 
of paragraph (b)(2) of this section, 
employee-provided contributions and 
benefits are tested separately from 
employer-provided contributions and 
benefits, unless otherwise provided. 
Rules for applying the requirements of 
paragraph (b)(2) to employee 
contributions allocated to separate 
accounts (whether under a defined 
contribution plan or in conjunction with 
a defined benefit plan) are set forth in 
55 1.401(a)(4)-2 and 1.401(m)-l- Rules 
for applying the requirements of 
paragraph (b)(2) to benefits under a 
defined benefit plan derived from 
employee contributions not allocated to 
separate accounts are set forth in 

5 1.401(a)(4)—B. 

(5) Plans providing section 401(b) 
benefits. In applying the requirements of 
paragraph (b) of this section, the portion 
of a plan providing benefits described in 
section 401(h) is tested separately from 
the portion of the same plan providing 
retirement benefits. Rules applicable to 
plans providing section 401(h) benefits 
are set forth in § 1.401-14(b)(2). 

(6) Collectively bargained plans. The 
requirements of paragraph (b) of this 
section are treated as satisfied by a plan 
(or the portion of a plan) that 
automatically satisfies section 410(b) 
under 5 1410(b) 6(e)(1) relating to 
certain collectively bargained plans. See 
section 413(b)(2) and 5 1.410{bi-0(e). 

(7) Employee stock ownership plans. 
[Reserved] 

(8) Scope of plan subject to testing — 
(i) Relationship with section 410(b). To 
be a qualified plan, a plan must satisfy 
the requirements of both sections 410(b) 
and 401(a)(4). Section 410(b) requires 
that a plan cover a nondiscriminatory 
group of employees, and section 
401(a)(4) requires that the contributions 
or benefits provided to employees 
covered under the plan not discriminate 
in favor of those employees who are 
highly compensated. Because the 
requirements of sections 401(a)(4) and 
410(b) form a single, coordinated 
nondiscrimination rule, the same plan 
year, employer, and group of employees 
must be used to satisfy both sections, 
unless otherwise provided. 

(ii) Plan aggregation and 
restructuring —(A) Plan aggregation. 
Sections 410(b) and 401(a)(4) generally 
apply on a plan-by-plan basis. Under 


some circumstances, two or more plans 
are permitted to be aggregated for 
purposes of satisfying section 410(b). In 
that case, the aggregated plans also 
must satisfy section 401(a)(4) as a single 
plan. Rules relating to aggregating plans 
for purposes of applying the 
requirements of paragraph (b) of this 
section are set forth in 5 1401{a)(4)-9. 

(B) Restructuring. In certain 
circumstances, a plan may be 
restructured and treated as comprising 
two or more plans, each of which is 
treated as a separate plan that must 
independently satisfy sections 401(a)(4) 
and 410(b). In effect, restructuring 
permits a plan that might otherwise fail 
to satisfy section 401(a)(4) as a single 
plan to demonstrate compliance with 
section 401(a)(4) based on the 
components of the plan, if those 
components separately satisfy section 
410(b). Rules relating to restructuring 
plan 9 for purposes of applying the 
requirements of paragraph (b) of this 
section are set forth in 5 1401{a)(4)-9. 

(9) Plan year basis of testing. The 
requirements of paragraph (b) of this 
section are applied on the basis of the 
plan year. Unless otherwise provided, 
the compensation, contributions, benefit 
accruals, and other items used to apply 
these requirements must be determined 
with respect to the plan year being 
tested. 

(10) Rollovers and transfers. In 
applying the requirements of paragraph 
(b) of this section, rollover contributions 
described in section 402(a)(5) or 
403(a)(4), elective transfers described in 
Q&A~3(b) of § 1.411(d)-4, and transfers 
of assets and liabilities are treated in 
accordance with the rules set forth in 

5 1.401(a)(4)-ll. 

(11) Vesting. Notwithstanding any 
other provision in the regulations to the 
contrary, a plan does not satisfy the 
nondiscriminatory amount requirement 
of paragraph (b)(2) of this section if the 
manner in which employees vest m their 
accrued benefits under the plan 
discriminates m favor of highly 
compensated employees. Rules for 
making this determination are set forth 
in 5 1401(a)(4)-ll. 

(12) Allocation of earnings. 
Notwithstanding any other provision in 
the regulations to the contrary, a defined 
contribution plan does not satisfy the 
nondiscriminatory amount requirement 
of paragraph (b)(2) of this section if the 
manner in which income, expenses, 
gains, and losses are allocated to 
employee accounts under the plan 
discriminates in favor of highly 
compensated employees. 

(13) Definitions. In applying the 
requirements of paragraph (b) of this 
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section, the definitions set forth in 
§ 1.401(a)(4)—12 govern, unless otherwise 
provided. Thus, for example, the terms 
“employee" and "compensation’’ have 
the meanings assigned to them in 
§ 1.402(a)(4)—12 (f) and (a), unless 
specifically provided otherwise. 

(14) Effective dates. In applying the 
requirements of paragraph (b) of this 
section, the effective dates set forth in 
§ 1.401 (a)(4)—13 govern unless otherwise 
provided. 

(d) Additional rules. The 
Commissioner may. in revenue rulings, 
notices, and other guidance of general 
applicability, provide any additional 
rules that may be necessary or 
appropriate in applying the 
nondiscrimination requirements of 
section 401(a)(4). 

§ 1.401 (a)(4)-2 Nondiscrimination in 
amount of contributions. 

(a) Introduction — (1) General rule. 

The amount of contributions provided 
under a plan does not discriminate in 
favor of highly compensated employees 
if the plan satisfies the requirements of 
this section. Generally, both defined 
contribution plans and defined benefit 
plans can use the rules in this section to 
satisfy the requirement that either the 
contributions or the benefits provided 
under a plan be nondiscriminatory in 
amount. 

(2) Overview. This section sets forth 
rules for determining whether the 
contributions provided under a plan are 
nondiscriminatory in amount. In the 
case of certain defined contribution 
plans, the requirements of this section 
can be satisfied by meeting one of the 
safe harbor testa in paragraph (b) of this 
section. Plans that do not satisfy one of 
these safe harbors generally can comply 
with the requirements of this section by 
satisfying the general test in paragraph 
(c) of this section. Paragraph (d) of this 
section sets forth the exclusive test 
under which portions of plans subject to 
section 401 (k) or (m) must satisfy the 
requirements of this section. Paragraph 
(e) of this section provides alternative 
methods for satisfying the requirements 
of this section. Section 1.401fa)(4)-a 
contains additional rules that explain 
how a defined benefit plan satisfies 

§ 1.401(a)(4)—1(b)(2) and this section on 
the basis of equivalent contributions. 

(3) Separate testing of employer and 
employee contributions . In applying the 
requirements of this section, employer 
contributions are tested separately from 
employee contributions, except as 
specifically permitted for plans subject 
to section 401(m). To satisfy the 
requirements of this section, employer 
contributions must meet one of the tests 
set forth in paragraph (b), (c). or (d) of 


this section. Employee contributions 
allocated to separate accounts must 
satisfy the requirements in paragraph 
(d)(2) of this section. Employee 
contributions not allocated to separate 
accounts cannot be tested under this 
section, but instead must satisfy the 
requirements of § 1.4Ol(a)(4}-0. 

(b) Safe harbors for defined 
contribution plans — (1) In general. A 
defined contribution plan satisfies the 
requirements of this section if it satisfies 
either of the safe harbor tests in 
paragraph (b)(2) and (b)(3) of this 
section. 

(2) Safe harbor for defined 
contribution plans with a uniform 
allocation formula. A defined 
contribution plan satisfies this safe 
harbor if the plan allocates all amounts 
taken into account under paragraph 

(c)(2) of this section for the plan year 
under a single uniform formula that 
allocates the same percentage of 
compensation or the same dollar amount 
to every employee under the plan. A 
formula does not fail to be uniform 
merely because it limits allocations in 
accordance with section 415. In 
addition, a formula does not fail to be 
uniform merely because it takes 
permitted disparity into account in a 
manner allowed under section 401(1), if 
every employee under the plan has the 
same integration level, the same base 
contribution percentage, and the same 
excess contribution percentage. For 
definitions of these terms, see S 1.401(1)— 
2(b) (5), (11), and (12). 

(3) Safe harbor for defined 
contribution plans with a uniform 
allocation formula weighted for age or 
service. A defined contribution plan 
(other than an ESOP) satisfies this safe 
harbor if the plan satisfies the following 
requirements: 

(i) The plan must allocate all amounts 
taken into account under paragraph 
(c)(2) of this section for the plan year 
under a single uniform formula weighted 
for age or service. A single uniform 
formula weighted for age or service is 
one that would allocate to each 
employee in the plan the same 
percentage of compensation or the same 
dotiar amount, if every employee had 
the same age and the 9ame number of 
years of service or plan participation. 
Thus, the dollar amount of allocations 
may vary solely on account of 
compensation, age. years of service, or 
years of plan participation. The factors 
used to produce these variations must 
apply uniformly to all employees in the 
plan and must meet the effective 
availability requirement of $ 1.401(a)(4)- 
4. A formula does not fail to be uniform 
merely because it limits allocations to 


employees in accordance with section 
415. 

(ii) The average of the allocation rates 
for highly compensated employees in 
the plan does not exceed the average of 
the allocation rates for nonhighly 
compensated employees in the plan. For 
this purpose, allocation rates are 
determined in accordance with 
paragraph (c) of this section, without 
taking into account the disparity 
permitted under paragraph (c)(4) of this 
section and § 1.401(a)(4)—7. 

(c) General test for nondiscrimination 
in amount of contributions provided— 
(1) In general. A plan satisfies the 
requirements of this section if no highly 
compensated employee In the plan has 
an allocation rate that exceeds that of 
any nonhighly compensated employee in 
the plan. The allocation rate for an 
employee equals the sum of the 
allocations to the employee’s account 
for the plan year, expressed either as a 
percentage of compensation or as a 
dollar amount. 

(2) Allocations taken into account 
The amounts taken into account in 
determining allocation rates include all 
employer contributions and forfeitures 
that are treated as allocated to the 
account of an employee for the plan 
year, other than amounts listed in 
paragraph (c)(3) of this section. In the 
case of a defined contribution plan 
subject to section 412, the amount of 
employer contributions taken into 
account is the amount of employer 
contributions required to be allocated 
under the plan to the employee's 
account for the plan year, even if all or 
part of the required contribution is not 
actually made. 

(3) Allocations not taken into account 
Unless otherwise provided in this 
section, the following amounts are not 
taken into account in determining 
allocation rates: 

(i) Earnings, expenses, gains, and 
losses attributable to the balance in an 
employee’s account; 

(ii) Elective contributions described in 
5 1.401(k)-l(g)(4); 

(iii) Employee contributions described 
in § 1.401(m)-l(f)(7); and 

(iv) Matching contributions described 
in S 1.401(m)-l(f)|8), including 
forfeitures allocated on the basis of 
employee or elective contributions. 

(4) Coordination with permitted 
disparity. In determining allocation 
rates, the disparity permitted under 
section 401(1] may be taken into account 
by a plan to which sections 401(a)(5)(C) 
and 401(1) are otherwise available. 
Section 1.401(a)(4)-7 contains rules 
under which an adjusted allocation rate 
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may be calculated to take into account 
permitted disparity. 

(5) Grouping of allocation rates. An 
employer may treat employees who 
have allocation rates within a range of 5 
percent (not 5 percentage points) above 
or below a midpoint rate chosen by the 
employer as having the same allocation 
rate. Alternatively, if allocation rates 
are determined as a percentage of 
compensation, an employer may treat 
employees who have allocation rates 
within a range of one-half of a 
percentage point as having the same 
allocation rate. Under either approach, 
after employees are grouped into ranges, 
each employee within a range is treated 
as having an allocation rate equal to the 
midpoint of the range. Allocation rates 
may be grouped under this paragraph 

(c)(5) only if the allocation rates of 
highly and nonhighly compensated 
employees are dispersed throughout the 
range in a reasonably comparable 
manner and the ranges chosen by the 
employer do not overlap with one 
another. 

(d) Exclusive test for section 401 (k) 
and (m) plans —(1) Section 401 (k) plans. 
A plan that consists of contributions 
under a qualified cash or deferred 
arrangement described in 8 1.401(k)- 
l(a)(4)(i) satisfies the requirements of 
this section only if the plan satisfies the 
requirements of paragraphs (b)(2), (b)(3). 
(b)(4), and (e)(7) of § 1.401(k)-l. 
Contributions under a nonqualified cash 
or deferred arrangement must satisfy the 
nondiscriminatory amount requirement 
of § 1.401 (a)(4)—1(b)(2) as if they were 
employer contributions to a plan not 
subject to section 401 (k) or (m). 

(2) Section 401(m)plans. A plan that 
consists of contributions subject to 
section 401(m) satisfies the requirements 
of this section only if the plan satisfies 
the requirements of paragraphs (b)(1), 
(b)(2), (b)(3), and (e) (4)(ii) of 8 1.401(m)- 
1 . 

(3) Use of qualified nonelective 
contributions to satisfy ADP or ACP 
test. If a plan treats any qualified 
nonelective contributions as elective 
contributions for purposes of the actual 
deferral percentage test, 8 1.401 (k)- 
1(b)(3) (i) and (ii) provides that the 
requirements of section 401(a)(4) must 
be satisfied by certain nonelective 
contributions under the plan. Section 
1.401 (m)-l(b)(2) (i) and (ii) imposes the 
same requirements if the plan treats any 
qualified nonelective contributions as 
matching contributions for purposes of 
the actual contribution percentage test. 

A plan satisfies the requirements of 
section 401(a)(4) with respect to the 
nonelective contributions described in 

8 1.401 (k)—1 (b)(3) (i) and (ii) and in 
§ 1.401 (m)—1 (b)(2) (i) and (ii) only if: 


(1) The portion of the plan that is not 
subject to section 401(k) or (m) satisfies 
the nondiscriminatory amount 
requirement of 8 1.401 (a)(4)—1(b)(2). 
taking into account all nonelective 
contributions under the plan (as 
described in 88 1.401(k}—l(b)(3)(i) and 
1.401 (m)-l(b)(2)(i)); and 

(ii) The portion of the plan that is not 
subject to section 401 (k) or (m) satisfies 
the nondiscriminatory amount 
requirement of 8 1.401(a)(4)—1 (b)(2). 
without taking into account under 
paragraph (c)(2) of this section qualified 
nonelective contributions treated either 
as elective contributions for purposes of 
the actual deferral percentage test or as 
matching contributions for purposes of 
the actual contribution percentage test. 

For purposes of this paragraph (d)(3), 
the term "plan" means a plan as defined 
in 8 1.410(b}-7 without regard to 
paragraphs (c)(3) and (e) thereof. 

(4) Restructuring and aggregating 
plans subject to section 401 (k) and (m). 
A plan subject to sections 401 (k) or (m) 
may satisfy this paragraph (d) on a 
restructured basis pursuant to the rules 
of 8 1.401 (a)(4)—9(d). In addition, two or 
more plans subject to section 401(k) may 
be treated a3 a single plan pursuant to 
8 1.401 (k)—l(b)(5)(i). and two or more 
plans subject to section 401(m) may be 
treated as a single plan pursuant to 
§ 1.401(m)-l(b)(4)(i). 

(e) Alternative methods for satisfying 
this section —(1) In general. A plan that 
is not subject to section 401 (k) or (m) 
and that does not satisfy any of the tests 
in paragraph (b) or (c) of this section 
satisfies the requirements of this section 
if it does so using one of the alternative 
testing methods set forth in paragraphs 
(e) (2) through (4) of this section. 

(2) Multiple formulas —(i) In general. 

A plan satisfies the requirements of this 
section if an employee’s allocation 
under the plan is the greater of the 
allocations under two or more formulas 
that satisfy the requirements of 
paragraph (e)(2)(ii) through (iv) of this 
section. Alternatively, a plan satisfies 
the requirements of this section if an 
employee’s allocation under the plan is 
the sum of the allocations under two or 
more formulas that satisfy the 
requirements of paragraph (e)(2)(ii) 
through (iv) of this section. 

(ii) Sole formulas. The formulas are 
the only formulas under the plan. 

(iii) Availability. Each of the formulas 
is available to at least all nonhighly 
compensated employees in the plan. 

(iv) Separate testing. Each of the 
formulas separately satisfies the 
requirements of this section. 

(3) Restructuring. A plan may satisfy 
the rules of paragraph (b) or (c) of this 


section on a restructured basis pursuant 
to the rules of 8 1.401(a)(4)-9. 

(4) Aggregating plans. A plan may 
satisfy the rules of paragraph (b) or (c) 
of this section on an aggregated basis 
with one or more other plans pursuant 
to the rules of 8 1.401(a)(4}-9. 

(f) Computation of compensation for 
plan year. For purposes of this section, 
compensation is determined based on 
the plan year. Nevertheless, an 
employer may, but need not, determine 
compensation on the basis of the 
calendar year ending within the plan 
year as long as the calendar year 
determination applies to all employees 
under the plan for the plan year. 

8 1.401(a)(4)-3 Nondiscrimination in 
amount of benefits. 

(a) Introduction —(1) General rule. 

The amount of benefits derived from 
employer contributions provided under 
a plan does not discriminate in favor of 
highly compensated employees if the 
plan satisfies the requirements of this 
section. Generally, both defined benefit 
plans and defined contribution plans 
can use the rules in this section to 
satisfy the requirement that either the 
contributions or benefits provided under 
a plan be nondiscriminatory in amount. 

(2) Overview. This section sets forth 
rules for determining whether the 
employer-derived benefits provided 
under a plan are nondiscriminatory in 
amount. In the case of certain defined 
benefit plans, the requirements of this 
section can be satisfied by meeting one 
of the safe harbor tests in paragraph (b) 
of this section. Two of these safe 
harbors are design based and do not 
require the determination and 
comparison of actual benefits under the 
plan. Plans that do not satisfy one of 
these safe harbors generally can comply 
with the requirements of this section 
only by satisfying the general test in 
paragraph (c) of this section. The 
general test may require the valuation of 
benefits and the determination of 
individual benefit accrual rates to show 
compliance. Paragraph (d) of this section 
provides an optional rule for including 
the value of certain disability benefits in 
determining accrual rates under this 
section. Paragraph (e) of this section 
explains alternative methods for 
satisfying the requirements of this 
section. Paragraph (f) of this section 
provides special rules to be used in 
applying the tests of this section. Section 
1.401(a)(4)-8 contains additional rules 
that explain how a defined contribution 
plan satisfies 8 1.401(a)(4)—1(b)(2) and 
this section on the basis of equivalent 
benefits. 
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(b) Safe harbors for plans with 
uniform formula8--{\) In general. A 
defined benefit plan satisfies the 
requirements of this section for a plan 
year if the plan satisfies any of the safe 
harbors in this paragraph (b). 

(2) Safe harbor for unit credit plans — 

(i) General rule. A plan satisfies this 
paragraph (b)(2) for a plan year if it is a 
plan under which employees in the plan 
accrue a specific benefit for each year of 
service (either as a percentage of 
compensation or as a fixed dollar 
amount), benefits for a plan year accrue 
under a unit credit formula that is 
uniform for all employees in the plan, 
and the plan satisfies the accrual 
requirement of section 411(b)(1)(B) (tha 
133 percent rule). 

(ii) Uniform unit credit formula. A unit 
credit formula is uniform for all 
employees in the plan only if it meets 
the following requirements: 

(A) All employees in the plan are 
subject to the same benefit formula. 

(B) The benefit formula provides that 
the same dollar amount or the same 
percentage of compensation will be 
accrued for the current and subsequent 
plan years by all employees in the plan 
who have the same number of years of 
service credited under the plan for 
purposes of benefit accruals. In making 
this determination, the effect of the 
limits under section 415(b) and (e) is 
disregarded. A benefit formula does not 
fail to satisfy the requirement of this 
paragraph (b)(2)(ii)(B) merely because 
the formula provides a disparity that by 
its terms satisfies section 401(1). 

(C) If benefits are based on 
compensation, a compensation formula 
that meets the requirements of 
paragraph (f)(2) of this section is used. 

(D) All subsidized early retirement 
benefits and subsidized joint and 
survivor annuities with respect to 
benefits accruing in the current and 
subsequent plan years are available to 
substantially all employees in the plan 
on similar terms. 

(E) The plan provides a uniform 
retirement age for all employees in tha 
plan. 

(iii) Employee contributions. A plan 
that includes employee contributions 
that are not allocated to separate 
accounts satisfies this paragraph (b)(2) 
only if the plan is eligible to determine 
employee-derived benefits under 

5 1.401(a)(4)—6(b) (2) or (3) (the 
composition of work force method and 
the minimum benefit method, 
respectively) or the plan satisfies 
§ 1.401(a)(4)—6(b) (4) or (5) (the 
government plan method and the 
cessation of employee contributions 
method, respectively). 


(iv) Unit credit formula using 
fractional rule accrual . A unit credit 
plan that provides that benefits are 
accrued under the fractional accrual rule 
of section 411(b)(1)(C) satisfies the 
requirements of this paragraph (b)(2) 
only if under the formula no employee in 
tha plan can accrue, in any one year, 
more than 133 ^ percent of the benefit 
(expressed as a percentage of 
compensation or a dollar amount) that 
any other employee in the plan will 
accrue, disregarding employees with 
projected service in excess of 40 years. 
Such a plan need not satisfy section 
411(b)(1)(B) or paragraph (b)(2)(ii)(B) of 
this section. For purposes of this rule, if 
a plan provides a disparity that by its 
terms satisfies section 4010), an 
employee can be treated as accruing 
benefits either at the excess benefit 
percentage rate in the case of an excess 
plan or at the rate prior to reduction by 
the offset in the case of an offset plan. 
Section 1.4m0)-l(b) defines “excess 
plan,** “offset plan/’ and “excess benefit 
percentage.** 

(v) Examples. The rules of this 
paragraph (B)(2) are illustrated by the 
following examples. In each example, it 
is assumed that the plans satisfy 
paragraphs (b)(2)(ii) (A). (C). (D), and (EJ 
of this section, that none of the plans 
has ever permitted employee 
contributions, and that none of the plans 
provide past service credit that fails to 
satisfy the requirement of 11.401(a)(4)- 
5. 

Example 1. Plan A provides a specific 
annual accrual for each employee in the plan 
payable at norma! retirement age. For the 
first 5 years of plan participation the annual 
accrual is 1.5 percent of compensation. For 
the next 5 years of plan participation the 
annua! accrual is 1.75 percent, and for all 
additional years the annual accrual is 2 
percent. Plan A satisfies this paragraph (b)(2). 

Example 2. Plan B provides a specific 
annual accrual for each employee in the plan 
payable at normal retirement age. For the 
first 5 years of plan participation the annual 
accrual is 2 percent of compensation, and for 
later years the annual accrual is 1 percent. 
Plan B satisfies this paragraph (b)(2). 

Example 3. Plan C provides for a benefit 
equal to 1.6 percent of compensation times 
each year of service up to 35. Plan C further 
provides that an employee’s accrued benefit 
as of a given year equals the benefit 
projected as of normal retirement age 
multiplied by the ratio of the employee's 
years of service as of the year to the 
employee’s projected years of services as of 
normal retirement age (Le.. the plan benefits 
accrue under the fractional rule of section 
411(b)(1)(C)). The greatest benefit that an 
employee can earn in any one year is 1.6 
percent of compensation (this is the case for 
any employee in the plan who will have 35 or 
fewer years of projected service at normal 
retirement age). The lowest benefit that will 


accrue for an employee in the plan with no 
more than 40 projected years of service is 14 
percent (this is the case for any employee in 
the plan with 40 years of projected service 
under the formula). Since 1.6 percent is not 
more than Vi percent of 1.4 percent Plan C 
satisfies the rule in paragraph (b)(2)(iv) of 
this section. 

Example 4. Plan D satisfies section 401(1) 
and provides for a benefit equal to 1.0 
percent of compensation up to the integration 
level, and 1.8 percent of compensation over 
the integration level, times each year of 
service up to 35. Plan D further provides that 
an employee’s accrued benefit as of a given 
year equals the benefit projected as of 
normal retirement age multiplied by the ratio 
of the employee’s years of service as of the 
year to the employee’s projected years of 
services as of normal retirement age (i.a.. the 
plan benefits accrue under the fractional rule 
of section 411(b)(1)(C)). For purposes of 
satisfying the 133 Vh percent rule in paragraph 
(b)(2)(iv) of this section, all employees in the 
plan can be assumed to accrue benefits at the 
excess rate of 2.6 percent Thus, the greatest 
benefit that an employee can earn in any one 
year is 1.0 percent of pay (this is the case for 
any employee in the plan who will have 35 or 
fewer years of projected service at normal 
retirement age). The lowest benefit that will 
accrue for an employee under the plan with 
no more than 40 projected years of service is 
1.4 percent (this is the case of an employee in 
the plan with 40 years of projected service 
under the formula). Since 1.6 percent is not 
more thsn 133Mi percent of 1.4 percent. Plan 
D satisfies the rale in paragraph (b)(2)(iv) of 
this section. 

Example 5. Plan E provides for a benefit 
equal to 4 percent of compensation times 
each year of service up to 10 and 1 percent of 
compensation limes each year of service in 
excess of 10 and not in excess of 3a Plan K 
further provides that an employee’s accrued 
benefit as of a given year equals the benefit 
projected as of normal retirement age 
multiplied by the ratio of the employee's 
years of service as of the year to the 
employee's projected years of service as of 
normal retirement age (Le., the plan benefits 
accrue under the fractional rule of section 
411(b)(1)(C)). The greatest benefit that an 
employee can earn in any one year is 4 
percent of compensation (this is the case for 
any employee who will have 10 or fewer 
years of projected service at normal 
retirement age). The lowest benefit that will 
accrue for an employee with no more than 40 
projected years of service is 1.5 percent (this 
is the case of an employee with 40 years of 
projected service under the formula). Since 4 
percent is more than 133 Vi percent of 1.5 
percent Plan E fails to satisfy the rale in 
paragraph (b)(2)(iv) of this section. 

(3) Safe harbor for flat benefit plans — 
(i) General rules. A plan satisfies this 
paragraph (b)(3) for a plan year if it 
provides a flat benefit at normal 
retirement age (e.g., 50 percent of 
compensation), benefits under the plan 
accrue under a fiat benefit formula that 
is uniform for all employees in the plan. 
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and the plan satisfies the fractional 
accrual rule of section 411(b)(1)(C). 

(ii) Uniform flat benefit formula. A 
flat benefit formula is uniform for all 
employees in the plan only if it meets 
the following requirements: 

(A) All employees in the plan are 
subject to the same benefit formula 
providing the same flat benefit. A 
benefit formula does not fail to satisfy 
this requirement merely because the 
formula provides a disparity that by its 
terms satisfies section 401(1). Also, a 
plan does not fail to satisfy this 
requirement solely due to benefits that 
were previously accrued under a 
uniform formula and that are protected 
by reason of section 411(d)(6). 

(B) The maximum flat benefit in the 
plan for any highly compensated 
employee in the plan accrues over a 
period of at least 25 years of service or 
would accrue over such a period if the 
limits imposed by section 415 (b) and (e) 
were disregarded. The maximum fiat 
benefit must accrue ratably over that 
period. Thus, an employee may accrue 
the maximum benefit permitted under 
section 415(b) over a period of less than 
25 years, provided that the maximum 
benefit under the plan, determined 
without regard to section 415, can 
accrue over no less than 25 years. The 
25-year period may take into account 
years for which past service credit 
meeting the requirements of 

5 1.401(a)(4)—5 has been granted, if no 
more than 4 percent of the maximum fiat 
benefit is accrued for any of those years. 

(C) If benefits are based on 

compensation, a compensation formula 
that satisfies paragraph (f)(2) of this 
section is used. , 

(D) All early retirement benefits and 
subsidized joint and survivor annuities 
with respect to the benefits accrued for 
the current and subsequent plan years 
are available to substantially all 
employees in the plan on similar terms. 

(E) The plan provides the same 
normal retirement age for all employees 
in the plan. 

(F) The plan does not include 
employee contributions other than 
employee contributions allocated to 
separate accounts. 

(iii) Certain benefit increases. A plan 
does not fail to satisfy the requirements 
of this paragraph (b)(3) merely because 
of increases in benefits that accrued in 
plan years beginning before January 1, 
1991, if such increases are due solely to 
increases in compensation taken into 
account under the plan formula, 
increases in the maximum benefit 
permitted under section 415(b)(1)(A), 
and cost- of-living adjustments not in 
excess of those prescribed pursuant to 
section 415(d)(1)(A). 


(iv) Examples. The rules of this 
paragraph (b)(3) are illustrated by the 
following examples. Assume for 
purposes of each example that the plan 
satisfies paragraphs (b)(3)(ii) (A), (C). 
(D), (E), and (F) of this section, that the 
plan has never permitted employee 
contributions, and that none of the plans 
provides past service credit that fails to 
satisfy the requirements of § 1.401(a)(4)- 
5. 

Example 1. Plan A provides each employee 
in the plan with a benefit of 100 percent of 
compensation at norma] retirement age (age 
65), subject to the benefit limitations of 
section 415(b). Plan A further provides that 
6n employee’s accrued benefit as of any year 
is equal to 100 percent of final compensation 
times the lesser of the ratio of years of 
service as of such year to projected sendee as 
of age 65 and 0.04 (or 4 percent) times the 
years of service as of such year. Thus, for 
example, the benefit of an employee in the 
plan who is age 60 and has 5 years of service 
would be 20 percent of final pay (100 percent 
times the lesser of l/2 and 0.2). Plan A 
satisfies the requirements of this paragraph 
(b)(3). 

Example 2. Employer B wants to establish 
e defined benefit plan when Employee X is 
55. Employer B wants the plan to provide 
Employee X with a benefit of 50 percent of 
compensation at age 65 if Employee X works 
until age 65. Employer B establishes Plan B. 
which provides a benefit at normal 
retirement age (age 65) of 125 percent of 
compensation subject to the benefit 
limitations of section 415(b). Plan B further 
provides that an employee’s accrued benefit 
as of any year is equal to 125 percent of 
compensation times the lesser of the ratio of 
years of service as of such year to projected 
service as of age 65 and 0.04 (or 4 percent) 
times the years of service as of such year. 
Under this formula, Employee X would 
receive a benefit at age 65 of 50 percent of 
compensation (125 percent times the lesser of 
1 and 0.4). Plan B satisfies the requirements 
of this paragraph (b)(3). even though 
Employee X will accrue the maximum benefit 
allowed under section 415(b) in less than 25 
years. 

(4) Alternative safe harbor for flat 
benefit plans. A plan satisfies this 
paragraph (b)(4) if it would meet the 
safe harbor flat benefit plan test of 
paragraph (b)(3) of this section but for 
the 25-year accrual rule of paragraph 
(b)(3)(ii)(B) of this section, and if the 
average of the normal accrual rates for 
all nonhighly compensated employees is 
at least 70 percent of the average of the 
normal accrual rates for all highly 
compensated employees. To determine 
the average normal accrual rate for 
highly and nonhighly compensated 
employees, all highly and nonhighly 
compensated employees are taken into 
account (regardless of whether they are 
covered under the plan) except those 
employees who are excludable under 
section 410(b) (3) and (4). In addition, 


contributions and benefits under other 
plans of the employer are disregarded. 
For purposes of this paragraph (b)(4). the 
normal accrual rate is determined in the 
same manner as under paragraph 
(c)(3)(ii) of this section. 

(c) General test for nondiscrimination 
in amount of benefits provided —(1) In 
general— (i) General rule. A plan 
satisfies the requirements of this section 
for a plan year only if no highly 
compensated employee in the plan has a 
most valuable accrual rate that exceeds 
the most valuable accrual rate for any 
nonhighly compensated employee in the 
plan, and no highly compensated 
employee in the plan has a most 
valuable accrual rate that exceeds the 
most valuable accrual rate for any 
nonhighly compensated employee in the 
plan. Thus, a plan must generally 
determine two accrual rates for each 
employee in the plan. These are the 
normal accrual rate, which is based on 
the single life annuity payable under the 
plan at normal retirement age. and the 
most valuable accrual rate, which is 
based on the most valuable annuity 
payable under the plan. These accrual 
rates are defined in paragraph (c)(2) of 
this section and are determined by 
applying one of the methods in 
paragraph (c)(3) of this section. 

(ii) Special rule for plans with uniform 
formula. A plan with a uniform formula 
satisfies this section if no highly 
compensated employee in the plan has a 
most valuable accrual rate that exceeds 
the most valuable accrual rate of any 
nonhighly compensated employee in the 
plan. For this purpose, a benefit formula 
is uniform only if the normal retirement 
benefit for all employees in the plan is 
determined under the same formula and 
is based on a single compensation 
formula that satisfies paragraph (f)(2) of 
this section and on a uniform normal 
retirement age for all employees in the 
pian. In addition, any feature that would 
affect the value of the most valuable 
annuity under paragraph (c)(2)(iii) of 
this section must be available on the 
same terms to all employees in the plan. 
Solely in the case of a plan with a 
uniform formula, the most valuable 
accrual rate under paragraph (c)(2)(iii) 
of this section must be determined by 
assuming that each employee in the plan 
satisfies any service requirement to 
receive a benefit payable before normal 
retirement age. 

(2) Accrual rates defined —(i) In 
general. Accrual rates are determined 
with respect to the employer-derived 
benefit only. In the case of a defined 
benefit plan that includes employee 
contributions not allocated to separate 
accounts, the determination of the 
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employer derived benefit is made 
pursuant to the rules of § 1.401(a)(4}-6. 

In determining accrual rates, a plan may 
take into account permitted disparity 
under the rules of $ 1.401(a)(4}-7. In 
calculating accrual rates under a defined 
benefit plan, the limits of section 415 (b) 
and (e) are disregarded. Thus, an 
employee's accrual rates are determined 
without regard to the limits imposed by 
those sections. Any increase in an 
employee’s accrued benefit due solely to 
an increase in these limits is disregarded 
in determining accrual rates. 

(ii) Normal accrual rate. The normal 
accrual rate for any employee in the 
plan is the accrual rate, determined 
under one of the methods in paragraph 
(c)(3) of this section, with respect to the 
single life annuity payable to the 
employee commencing at normal 
retirement age or, if later, the 
employee's current age. If the normal 
form of benefit at normal retirement age 
is other than a single life annuity, the 
normal form must be converted to an 
actuarially equivalent single life 
annuity. If the plan does not provide a 
single normal retirement age. then the 
single life annuities for employees who 
have not yet attained the latest possible 
uniform normal retirement age must be 
converted to single life annuities 
commencing at a uniform normal 
retirement age. For purposes of this 
paragraph (c)(2)(ii), actuarial 
assumptions that satisfy paragraph 
(c)(2)(iv) of this section must be used to 
determine the actuarially equivalent 
single life annuities. 

(iii) Most valuable accrual rate. The 
most valuable accrual rate for any 
employee in the plan is the accrual rate, 
determined under one of the methods in 
paragraph (c)(3) of this section, with 
respect to the most valuable annuity 
payable to the employee under the plan. 
Q&A-16 of § 1.401(a)-20 provides that 
the qualified joint and survivor annuity 
(QJSA) must be at least as valuable as 
any other form of optional benefit 
payable to a married employee in the 
plan. The most valuable annuity is 
therefore selected by first determining 
the QJSA payable at each age at which 
each employee in the plan will become 
eligible for early or normal retirement 
under the plan. To determine the value 
of the QJSA. the employee is assumed to 
have a spouse of the same age. Each 
Q)SA is converted to a single life 
annuity beginning at normal retirement 
age or, if later, the employee's current 
age. using actuarial assumptions 
meeting the requirements of paragraph 
(c)(2)(iv) of this section. The most 
valuable annuity is the largest of the 
single life annuities payable at normal 


retirement age. If the plan does not 
provide a single normal retirement age. 
then the single life annuities for 
employees who have not yet attained 
the latest possible uniform normal 
retirement age must be converted to 
single life annuities commencing at a 
uniform normal retirement age. 

(iv) Actuarial assumptions —(A) In 
general The actuarial assumptions 
applied for purposes of determining 
actuarial equivalence under this section 
must be reasonable and must be applied 
on a consistent basis. The actuarial 
assumptions specified in paragraphs 
(c)(2)(iv) (B) and (C) of this section are 
considered reasonable. The 
Commissioner may, in revenue rulings, 
notices, and other guidance of general 
applicability, change these assumptions. 

(B) Mortality tables . Any one of the 
following mortality tables is considered 
reasonable: the 1983 Group Annuity 
Mortality Table (1983 GAM); the 1983 
Individual Annuity Mortality Table 
(1983 1AM); the UP-1984 Mortality 
Table; the 1971 Group Annuity Mortality 
Table (1971 GAM): or the 1971 
Individual Annuity Mortality Table 
(19711 AM). 

(C) Interest rates. An interest rate is 
considered reasonable if it is not less 
than 7.5 percent or greater than 8.5 
percent compounded annually. 

(3) Determining accrual rates —(i) In 
general. Accrual rates must be 
determined under one of the three 
methods in this paragraph (c)(3). The 
same method must be used for all 
employees in the plan, and the same 
method must be used for determining 
the normal and most valuable accrual 
rates. Under each method, if benefits are 
expressed as a percentage of 
compensation, the percentage must be 
calculated using compensation either as 
defined in 5 1.401(a)(4)-12(a) or as 
determined under a uniform 
compensation formula satisfying 
paragraph (f)(2) of this section. 

(ii) Annual accrual method. Under the 
annual accrual method of determining 
the normal and most valuable accrual 
rates, the accrual rate for an employee 
in the plan for a plan year is determined 
by subtracting: 

(A) The employee's relevant benefit 
(i.e., normal retirement benefit or most 
valuable annuity) accrued as of the 
close of the prior plan year, expressed 
as a percentage of the employee’s 
compensation as of the close of that 
prior year, from 

(B) The employee's relevant benefit 
accrued as of the close of the plan year, 
expressed as a percentage of the 
employee’s compensation as of the close 
of that year. In calculating the relevant 


accrued benefit as of the close of the 
plan year, amounts attributable to a past 
service credit described in $ 1.401(a)(4)- 
5(b)(1) are taken into account unless the 
past service credit satisfies the 
requirements of { 1.401(a)(4)-5. 

(iii) Accrued-to-date method. Under 
the accrued-to-date method of 
determining the normal and most 
valuable accrual rates, the accrual rate 
for an employee under the plan for a 
plan year is equal to the employee's 
relevant benefit accrued at the close of 
the plan year, expressed as a percentage 
of compensation as of the close of such 
year, divided by the employee's years of 
participation under the plan or, if 
greater, by the employee’s years of 
service credited under the plan. This 
method may, but need not, be applied 
solely with respect to benefits accrued 
and participation in plan years 
beginning after a selected date no later 
than December 31,1990. 

(iv) Projected accrual rate method — 
(A) In general. The projected accrual 
rate for an employee in the plan for a 
plan year is determined by dividing the 
relevant benefits that will be accrued 
under the plan (both benefits accrued to 
date and benefits projected to be 
accrued in the future), expressed as a 
percentage of compensation, by the 
number of years over which those 
benefits will have accrued. In 
determining the normal accrual rate, the 
relevant benefits are those that have 
already accrued and that will be 
accrued from the beginning of the plan 
year being tested through the end of the 
plan year in which the employee attains 
the later of normal retirement age or the 
employee’s current age. This total, 
expressed as a percentage of 
compensation, is then divided by the 
sum of the plan years in which the 
employee will have participated in the 
plan as of this age or. if greater, the 
number of plan years that will be taken 
into account for benefit accrual at this 
age. In determining the most valuable 
accrual rate, only those benefits and 
years of service that have already 
accrued and that will be accrued from 
the beginning of the plan year being 
tested through the year in which the 
employee is eligible for the most 
valuable annuity are taken into account. 
This method may, but need not, be 
applied solely with respect to benefits 
accrued and participation in plan years 
beginning after a selected date no later 
than December 31,1990. 

(B) Assumptions. For purposes of this 
paragraph (c)(3)(iv). future benefits are 
projected by assuming that there is no 
change in the employee’s annual 
compensation and annual hours of 
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service or in the section 401(a)(17) limit 
on compensation. The employee’s age 
and service are projected from the 
beginning of the current plan year to 
normal retirement age or to the age at 
which the most valuable annuity 
commences, as applicable. 

(CJ Special rule for discriminatory 
pattern of accruals. The projected 
accrual rate method cannot be used for 
a plan year if the pattern of accruals 
under the plan results in discrimination 
in favor of highly compensated 
employees in the plan. The pattern of 
accruals refers to the manner in which 
projected benefits actually accrue over 
the period of accrual (i.e., whether 
projected benefits accrue in a level 
manner or in a relatively frontloaded or 
backloaded manner). Whether a pattern 
of accruals results in discrimination in 
favor of highly compensated employees 
is determined on the basis of all relevant 
facts and circumstances. A pattern of 
accruals that results in discrimination in 
favor of highly compensated employees 
exists if the pattern of accrual of the 
highly compensated employees in the 
plan is frontloaded when compared to 
the pattern of accrual of the nonhighly 
compensated employees in the plan. The 
rules in this paragraph (c)(3)(iv}(C) are 
illustrated by the following example: 

Example. Employer P maintains a plan 
under which headquarters employees in the 
plan accrue a benefit of 1.25 percent for the 
first 10 years of service and 0.75 percent for 
subsequent years of service, while all other 
employees in the plan accrue a benefit of 1 
percent for all years of service. The #*oup of 
headquarters employees in the plan doe3 not 
satisfy section 410(b)(1)(B) or (2). The plan 
formula provides a pattern of accruals that 
discriminates in favor of highly compensated 
employees, and the plan may therefore not be 
tested using the projected accrual rate 
method. 

(v) Grouping of accrual rates. An 
employer may treat employees who 
have accrual rates within a range of 5 
percent (not 5 percentage points) above 
or below a midpoint rate chosen by the 
employer as having the same accrual 
rate. Alternatively, if accrual rates are 
determined as a percentage of 
compensation, an employer may treat 
employees who have accrual rates 
within a range of one-tenth of a 
percentage point as having the same 
accrual rate. Accrual rates may be 
grouped under this paragraph (c)(3}(v) 
only if the accrual rates of highly 
compensated employees and nonhighly 
compensated employees are dispersed 
throughout the range in a reasonably 
comparable manner and the ranges 
chosen by the employer do not overlap 
with one another. 


(vi) Expressing relevant benefits as 
dollar amount. The accrual rate for 
employees may be determined under 
this paragraph (c){3) by expressing the 
employees’ relevant benefits as a dollar 
amount instead of as a percentage of 
compensation. 

(d) Option to include disability 
benefits —(1) In general. For purposes of 
paragraphs (b) (4) and (c) of this section, 
an employer may. but need not. include 
the value of disability benefits described 
in this paragraph (d) in determining the 
normal and most valuable accrual rates. 
If disability benefits are taken into 
account, they must be taken into 
account on a uniform basis in 
determining both the normal and the 
most valuable accrual rates with respect 
to all employees eligible for the benefits 
under the plan. 

(2) Includible disability benefits. A 
disability benefit may be takan into 
account only if it is equal to the 
maximum qualified disability benefit 
within the meaning of section 411(a)(9). 
the employee is treated as disabled 
under the plan if the employee is unable 
to perform his or her usual occupation 
and the actual experience of the 
employer or the nature of the work 
being performed by employees to whom 
the benefit is available indicate that it is 
reasonable to treat the disability benefit 
as a meaningful and significant benefit 

(3) Value. The value of the disability 
benefit is taken into account by 
multiplying both the normal and most 
valuable accrual rates by 1.11. The 
factor is applied before imputing 
permitted disparity under i 1.401(a)(4)-7 
and before grouping accrual rates under 
paragraph (c)(3)(v) of this section. 

(e) Alternative methods for satisfying 
this section —(1) In general. A plan that 
does not satisfy any of the tests in 
paragraphs (b) or (c) of this section 
satisfies the requirements of this section 
if it does so using one of the alternative 
testing methods set forth in paragraphs 
(e) (2) through (5) of this section. 

(2) Multiple formulas —(i) In general. 

A plan satisfies the requirements of this 
section if an employee’s benefit under 
the plan is the greater of the benefits 
under two or more formulas that satisfy 
the requirements of paragraph (e)(2)(ii) 
through (iv) of this section. 

Alternatively, a plan satisfies the 
requirements of this section if an 
employee’s benefit under the plan is the 
sum of the benefits under two or mare 
formulas that satisfy the requirements of 
paragraph (e)(2) (ii) through (iv) of this 
section. 

pi) Sole formulas. The formulas are 
the only formulas under the plan. 


(iii) Availability. Each of the formulas 
is available to at least all nonhighly 
compensated employees in the plan. 

(iv) Separate testing Each of the 
formulas separately satisfies the 
requirements of this section. 

(3) Restructuring plans . A plan may 
satisfy this section on a restructured 
basis pursuant to the rules of 

§ 1.401(a}(4}-9. Thus, for example, a plan 
that does not have a single uniform 
formula described in paragraph (b) of 
this section may restructure benefits to 
create two or more uniform formulas 
that satisfy paragraph (b) of this section. 

(4) Aggregating plans. A plan may 
satisfy this section on an aggregated 
basis with one or more other plans 
pursuant to the rules of { 1.401 (a){4)-9. 

(5) Floor-offset arrangements. For 
special rules relating to defined benefit 
plans that are part of a floor-offset 
arrangement, see $ 1.401(a)(4}-6(d). 

(0 Special rules —(1) Unpredictable 
contingent event benefits . If a benefit is 
an unpredictable contingent event 
benefit as described in section 412(1)(5) 
and would otherwise be taken into 
account in determining whether the 
amount of benefits under a plan is 
discriminatory, the benefit is not taken 
into account under this section until the 
contingent event arises. An 
unpredictable contingent event benefit 
is, however, tested on the basis of 
availability under the rules of 
{ 1.401 (a) (4 )-4. 

(2) Compensation formulas —(i) 
Special rule. In general, a compensation 
formula satisfies the requirements of 
this paragraph (f)(2) if: 

(A) The formula bases benefits on 
compensation for at least 3 years or 3 
12-month periods (or the employee's 
period of employment, if shorter); 

(B) The same compensation formula is 
applied to determine the accrual rate of 
every employee; and 

(C) The compensation taken into 
account under the formula for each plan 
year was nondiscrizninatory in such plan 
year. For plan years beginning after 
December 31,1987, this requirement is 
met if the compensation taken into 
account satisfies section 414(s). 

(ii) Example. The special rule of this 
paragraph (f)(2) is illustrated by the 
following example: 

Example. Plan A is a final average pay 
plan that bases benefits for all employees on 
high 5 consecutive plan years' compensation. 
For the 1990 plan year, the plan defines 
compensation as wages subject to income tax 
withholding. For the 1988 and 1989 plan 
years, the plan defined compensation as 
section 415(c)(3) compensation. For plan 
years beginning before January 1.1988. the 
plan based benefits on base pay and 
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bonuses. That definition was 
nondiscriminatory based on the relevant 
facts for such years. Because the definition of 
compensation for each year is the same for 
all employees and is nondiscriminatory and 
because the compensation formula takes into 
account compensation for a 5-year period (or 
such shorter period as the employee was 
employed), the plan compensation formula 
satisHes paragraph (f)(2) of this section. 

(3) Top-heavy plans. A top-heavy 
plan, as defined in section 416(g). will 
not fail to provide a uniform formula for 
purposes of this section merely because 
the formula provides that non-key 
employees will accrue a benefit at least 
equal to the minimum benefit required 
under section 416(c)(1). 

(4) Uniform normal retirement age. A 
plan will not fail to have a uniform 
normal retirement age for purposes of 
this section merely because the plan 
defines normal retirement age as the 
later of a stated age or a stated 
anniversary date after an employee 
commences participation in the plan, as 
permitted under section 411(a)(8)(B)(ii). 

(5) Accruals after normal retirement 
age. In general, accruals for any plan 
year after the plan year in which an 
employee attains normal retirement age 
are taken into account for purposes of 
this section. An employee whose 
accrued benefit does not increase after 
attaining normal retirement age. except 
to the extent that an actuarial increase 
in the benefit is required by section 
411(b). is disregarded in determining 
whether the amount of benefits satisfies 
this section. 

(6) Computation of benefits on other 
than plan year basis. For purposes of 
this section, accruals are generally 
determined based on the plan year. 
Nevertheless, an employer may. but 
need not, determine accruals on the 
basis of any period ending within the 
plan year as long as the period is at 
least 12 months in duration and is 
applied uniformly to all employees in 
the plan for that plan year. For example, 
accruals for all employees can be 
determined based on accrual 
computation periods ending within the 
plan year. 

(7) Computation of compensation on 
other than plan year basis. For purposes 
of this section, compensation is 
generally determined based on the plan 
year. Nevertheless, an employer may, 
but need not, determine compensation 
on the basis of any consecutive period 
ending within the plan year as long as it 
is at least 12 months in duration and is 
applied uniformly to all employees in 
the plan for that plan year. For purposes 
of paragraph (f)(2) of this section, the 
period must be at least 36 months in 


duration (or the employee's period of 
employment, if shorter). 

$ 1.401(aX4)~4 Nondiscriminatory 
availability of benefits, rights, and features. 

(a) Overview. The availability of 
benefits, rights, or features provided 
under a plan does not discriminate in 
favor of highly compensated employees 
if the plan satisfies the requirements of 
this section. The benefits, rights, and 
features that must satisfy the 
requirements of this section are the 
optional forms of benefits, ancillary 
benefits, and other rights and features 
provided under the plan. The general 
requirements of this section are set forth 
in paragraph (b) of this section. A 
special rule relating to acquisitions, 
mergers, and similar transactions is set 
forth in paragraph (c) of this section. 
Definitions of optional forms of benefit, 
ancillary benefits, and other rights and 
features are provided in paragraphs (d), 
(e), and (f) of this section respectively. 
Paragraph (g) of this section contains 
special rules applicable to employees 
with accrued benefits who do not 
currently benefit under the plan. 
Paragraph (h) contains a cross-reference 
to a special rule that applies when one 
or more defined contribution plans and 
one or more defined benefit plans are 
combined to satisfy sections 401(a)(4) 
and 410(b). 

(b) Current and effective availability. 
A plan satisfies section 401(a)(4) with 
respect to the availability of optional 
forms of benefit if it satisfies S 1.401(a)- 

4 with respect to each optional form of 
benefit under the plan. A plan satisfies 
section 401(a)(4) with respect to the 
availability of ancillary benefits and 
other rights or features if each such 
benefit, right, or feature separately 
satisfies the current availability 
requirement of Q&A-2(a)(2)(ii) of 

5 1.401(a)-4 and the effective 
availability requirement of Q&A-2(a)(3) 
of 5 1.401 (aHL 

(c) Special rule for acquisitions , 
mergers, and similar transactions. This 
paragraph (c) provides an exception to 
the general rule contained in paragraph 
(b) of this section in the case of optional 
forms of benefit or other rights or 
features available to a group of 
employees under a plan before and after 
their employer engages in an asset or 
stock acquisition, merger, or other 
similar transaction involving the change 
of control of a trade or business. If the 
optional form of benefit or other right or 
feature satisfies section 401(a)(4) and 
this section before the transaction and 
after the transaction, and continues to 
be made available on the same terms to 
those employees affected by the 
transaction either under the plan or 


under a successor plan, then the 
optional form of benefit or other right or 
feature is deemed to satisfy the 
requirements of paragraph (b) of this 
section for all subsequent plan years. 
This rule does not apply with respect to 
ancillary benefits. Further, this rule does 
not apply if additional employees 
become eligible for the optional form of 
benefit or the right or feature after the 
transaction or if there is a change in the 
terms of the optional form of benefit or 
the right or feature. 

(d) Optional form of benefit. For 
purposes of this section, the term 
“optional form of benefit" means a 
distribution alternative that is available 
under a plan with respect to benefits 
described in section 411(d)(6)(A) or 
early retirement benefits and retirement- 
type subsidies described in section 
411(d)(6)(B)(i). Different optional forms 
of benefit exist if the distribution 
alternative is not available on 
substantially the same terms. The 
relevant terms include all terms 
affecting the value of the optional form, 
such as the actuarial assumptions used 
to determine the amount distributed or 
the method of benefit calculation. A 
distribution alternative will not be 
considered to be more than one optional 
form of benefit merely because the 
benefit formulas which underlie the 
distribution alternative are different, 
provided that the amount of benefits or 
contributions provided under the 
formulas satisfy the nondiscriminatory 
amount requirement of § 1.401(a)(4)- 
1(b)(2) when the formulas are tested 
together. Different optional forms of 
benefit may result from differences in 
payment schedule, timing, 
commencement, medium of distribution 
(e.g.. in cash or in kind), election rights, 
or the portion of the benefit to which the 
distribution alternative applies. This 
paragraph (d) is illustrated by the 
following examples: 

Example 1. Plan B is a defined benefit plsn 
that covers all employees of Divisions M and 
N. The plan offers a qualified joint and 50- 
percent survivor annuity at normal retirement 
age, calculated by multiplying an employee's 
single life annuity payment by a factor. For 
an employee of Division M whose benefit 
commences at age 85. the plan provides a 
factor of 0.90. but for a similarly situated 
employee of Division N the plan provides a 
factor of 0.85. The qualified joint and survivor 
annuity is not available to employees of 
Division M and N on substantially the same 
terms. 

Example 2. Plan C is a defined benefit plan 
that covers all employees of Divisions R and 
S. The plan offers a single sum optional form 
of benefit which, for employees of Division R. 
is determined using a fixed interest rate 
assumption and. for employees of Division S, 
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is determined using a different fixed interest 
rate assumption. The single sum optional 
form of benefit is not available to employees 
of Divisions R and S on substantially the 
same terms. 

Example 3. Plan D is a defined benefit plan 
that covers all employees of Divisions T and 
U The plan offers a single sura optional form 
of benefit, determined using the same 
actuarial assumptions, to all employees. 
However, different benefit formulas are 
provided to each division. The formulas do 
not satisfy 8 1.401fa)(4>—1(b)(2) when 
combined. Because the underlying benefit 
formulas differ and do not satisfy 
8 1.401 (a )(4)-l (b)(2) when combined, the 
single sum optional form of benefit available 
to employees of Division T is a different 
optional form of benefit than the single 9um 
optional form available to employees of 
Division U. 

(e) Ancillary benefit For purposes of 
this section, the term “ancillary benefit” 
includes: social security supplements 
described in section 411(a)(9); disability 
benefits not in excess of a qualified 
disability benefit described in section 
411(a)(9); ancillary life insurance and 
health insurance benefits; death benefits 
under a defined contribution plan; 
preretirement death benefits under a 
defined benefit plan; shut-down benefits 
not protected under section 411(d)(6); 
and other similar benefits. Different 
ancillary benefits exist with respect to 
each benefit that is not available on 
substantially the same terms. 

(f) Other right or feature —(1) 
Definition . For purposes of this section, 
the term “other right or feature” means 
any right or feature applicable to 
employees undeT the plan, other than a 
right or feature taken into account as 
part of an optional form of benefit or 
ancillary benefit provided under the 
plan, and other than a right or feature 
that cannot reasonably be expected to 
be of more than insignificant value to an 
employee (e.g.. administrative details). 
Different rights or features exist if the 
right or feature is not available on 
substantially the same terms. 

(2) Examples. Other rights and 
features include, but are not limited to. 
the following: 

(i) Plan loan provisions (other than 
those relating to a distribution of an 
employee's accrued benefit upon default 
under a loan); 

(ii) The right to direct investments; 

(iii) The right to a particular form of 
investment; 

(iv) The right to a particular class or 
type of employer securities (taking into 
account any difference in conversion, 
dividend, voting, liquidation preference, 
or other rights conferred under the 
security); 

(v) The right to make each rate of 
elective contributions described in 
§ 1.401(k)-l(8)(4); 


(vi) The right to make each rate of 
employee contributions described in 
5 1.401(m)-llOl7); 

(vii) The right to an allocation of each 
rate of matching contributions described 
in 8 1.401(m)-l(f)(B) and the formulas 
and requirements for matching 
contributions; 

(viii) The right to purchase additional 
retirement or ancillary benefits under 
the plan; and 

(ix) The right to make rollover 
contributions and transfers to and from 
the plan. 

(3) Employee contributions to a 
defined benefit plan. After-tax employee 
contributions to a defined benefit plan 
that are not allocated to separate 
accounts (other than to purchase 
ancillary benefits under the plan] satisfy 
this section only if the availability of 
these employee contributions satisfy 
this section and, in addition, the plan 
satisfies the requirements of 
§ 1.401(a)(4)-6. 

(g) Employees with accrued benefits 
who are not currently benefiting. A plan 
must satisfy the nondisariminatory 
availability requirement of S 1.401(a)(4)- 
1(b)(3) not only with respect to 
employees who are currently benefiting 
under the plan but also with respect to 
employees with accrued benefits who 
are not currently benefiting under the 
plan. A plan satisfies $ 1.401(a)(4)- 
1(b)(3) with respect to this latter group 
of employees if any of the following 
requirements are met; 

(1) No change in the availability of 
any benefit, right, or feature available to 
any of these employees is made after 
any employee ceased to benefit 
currently under the plan; or 

(2) Any change in the availability of 
any benefit, right, or feature provided in 
plan years beginning after December 31, 
1988. to any highly compensated 
employee with accrued benefits who is 
not currently benefiting under the plan 
is applied on a consistent basis to all 
other employees who have accrued 
benefits but are not currently benefiting 
under the plan; or 

(3) The plan satisfies 8 1.401(a)-4 and 
this section with respect to all 
employees with accrued benefits 
regardless of whether they are currently 
benefiting under the plan or not. 

(h) Cross-reference. See 8 1.401(a)(4)- 
9 for the application of paragraph (bj of 
this section in cases where one or more 
defined contribution plans and one or 
more defined benefit plans are 
designated as a single plan pursuant to 
8 1.410(b)-7(d). 


§ 1.401(a){4)-5 Plan amendments, grants 
of past sendee credit, and plan 
terminations. 

(a) Plan amendments —(1) In general. 
A plan does not satisfy section 401(a)(4) 
if a plan amendment or series of 
amendments (including amendments 
terminating the plan) discriminates in 
favor of highly compensated employees. 
The determination of whether an 
amendment or series of amendments 
discriminates is made on the basis of all 
relevant facts and circumstances. These 
include the relative accrued benefits 
(expressed as a percentage of 
compensation) of the highly and 
nonhighly compensated employees 
before and after the effective date of the 
plan amendment, the relative length of 
service of the highly and nonhighly 
compensated employees, the length of 
time the plan or plan provisions have 
been in effect, the turnover of employees 
prior to plan amendment, and additional 
benefits provided to nonhighly 
compensated employees under other 
plans. A plan amendment that increases 
future benefits only for highly 
compensated employees, such as an 
amendment instituting use of the 
disparity permitted under section 401(1). 
does not discriminate in favor of highly 
compensated employees if the benefits 
otherwise satisfy section 401(a)(4). 

(2) Examples. The rules of this 
paragraph (a) are illustrated by the 
following examples: 

Example 1. Dan A is a defined benefit plan 
that covered both highly compensated and 
nonhighly compensated employees for most 
of its existence. The employer decides to 
wind up the business. Shortly thereafter, at a 
time when the plan covers only highly 
compensated employees. Plan A is amended 
to increase benefits and thereafter is 
terminated. Plan A does not satisfy section 
401(a)(4) because the amendment increasing 
benefits discriminates in favor of highly 
compensated employees. 

Example 2. Plan B is a defined benefit plan 
that provides a social security supplement as 
described in section 411(a)(9). After 
substantially all of the highly compensated 
employees of the employer have benefited 
from the supplement, but before a substantial 
number of nonhighly compensated employees 
have become eligible for the supplement. Plan 
B is amended to significantly reduce the 
amount of the supplement. Plan B does not 
satisfy section 401(a)(4) because the 
amendment discriminates in favor of highly 
compensated employees. 

Example 3. Plan C is a defined benefit plan 
that contains an ancillary life insurance 
benefit available to all employees. The plan 
is amended to eliminate this benefit at a time 
when life insurance payments have been 
made only to beneficiaries of highly 
compensated employees. Because all 
employees received the benefit oflife 
insurance coverage before Plan C was 
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amended. Plan C does not fail to satisfy 
section 401(a)(4) as a result of the 
amendment. 

(b) Past service credits —(1) In 
general. A plan does not satisfy section 
401(a)(4) if plan provisions, including 
plan amendments, that provide past 
service credit have the effect of 
discriminating significantly in favor of 
highly compensated employees. Past 
service credit includes benefit accruals 
for an employee's service prior to the 
time a new plan is in effect, increases in 
existing accrued benefits resulting from 
an employee’s service prior to the 
effective date of a plan amendment, and 
benefit accruals for service with another 
employer. The determination of whether 
these provisions cause significant 
discrimination is made on the basis of 
all relevant facts and circumstances, 
including employee turnover during the 
period to which the past service credit 
applies and the amount of benefits that 
former employees would have received 
had the plan or benefit increase been in 
effect throughout the period to which the 
past service credit applies. In addition, 
those facts and circumstances that are 
generally relevant to plan amendments 
are taken into account. See paragraph 
(a) of this section. 

(2) Safe harbor. Past service credit is 
deemed not to discriminate significantly 
in favor of highly compensated 
employees for purposes of this section if 
the period for which the credit is granted 
does not exceed the 5 years preceding 
the current year and the past service 
credit is granted on a reasonably 
uniform basis to current employees 
under the plan. However, this safe 
harbor will not be available if a plan 
amendment granting past service credit 
for 5 years is part of a pattern of 
amendments that discriminates in favor 
of highly compensated employees. 

(3) Examples . The rules in this 
paragraph (b) are illustrated by the 
following examples: 

Example 1 . Plan A provides for a unit 
benefit of 1 percent of compensation per year 
of service. After 10 years. Plan A is amended 
to provide a benefit of 2 percent of 
compensation per year of service, including 
service prior to the amendment. The 
amendment is effective only for employees 
currently employed at the time of the 
amendment. Current employees with prior 
service are primarily highly compensated 
employees, and there is a significant number 
of former nonhighly compensated employees 
compared to former highly compensated 
employees. The effect of this plan 
amendment is to discriminate significantly in 
favor of highly compensated employees. 

Example 2 . Assume the same facts as in 
Example t except that the years of prior 
service are equivalent between highly and 
nonhighly compensated employees who are 


current employees and that current 
employees with prior service is a category of 
employees that would satisfy the 
nondiscriminatory classification 
requirements of section 410(b)(2)(A)(i). This 
amendment does not discriminate 
significantly in favor of highly compensated 
employees. 

Example 3. Employer X currently has six 
employees, two of whom. A and B, are highly 
compensated employees, and the remaining 
four of whom. C, D. E. and F. are nonhighly 
compensated employees. Employer X 
establishes a defined benefit plan providing a 
2-percent benefit for each year of service 
with the employer, including service provided 
before the plan is established. A and B each 
have 15 years of prior service. C has 9 years 
of past service. D has 5 years, E has 3 years, 
and F has 1 year. The plan violates section 
401(a)(4) because the grant of past service 
discriminates significantly in favor of highly 
compensated employees. 

Example 4. Assume the same facts as in 
Example 3. except that the plan limits the 
past service credit to 5 years. The grant of 
past service credit does not discriminate 
significantly in favor of highly compensated 
employees. 

Example 5. Assume the same facts as in 
Example 3. except that all four of the 
nonhighly compensated employees were 
hired in the current year and Employer X 
never employed any nonhighly compensated 
employees prior to the current year. Because 
no nonhighly compensated employees would 
have received additional benefits had the 
plan been in existence during the preceding 
15 years, the grant of past service credit does 
not discriminate significantly in favor of 
highly compensated employees. 

Example 6. Employer Y established a 
defined benefit plan covering ail its 
employ ees in 1971. No past service credit was 
granted to Employer Y’s employees at the 
time the plan was established. In 1990. 
Employer Y acquires Division B from 
Employer Z. Employees of Division B had 
been covered under a defined benefit plan 
maintained by Employer Z. Employer Y 
amends its plan to cover ail employees of 
Division B and grants past service credit to 
all employees of Division B for each year of 
service with Employer Z beginning with 1971. 
Employer Y further amends its plan to 
provide that benefits for employees of 
Division B under its plan will be offset by 
benefits paid under the plan maintained by 
Employer Z. The grant of past service does 
not discriminate significantly in favor of 
highly compensated employees because 
Employer Y is not granting pa9t service for 
any year for which other employees of 
Employer Y have not received credited 
service. 

(c) Pre-termination restrictions —(1) 
Required provisions in defined benefit 
plans. A defined benefit plan must 
incorporate provisions restricting 
benefits and distributions as described 
in paragraphs (c) (2) and (3) of this 
section at the time the plan i9 
established or. if later, the effective date 
of these regulations, unless the 


Commissioner determines that such 
provisions are not necessary to prevent 
the prohibited discrimination that may 
occur in the event of an early 
termination of the plan. Any plan 
containing a provision described in this 
paragraph (c) will meet the requirements 
of section 411(d)(2) and will not fail to 
satisfy section 411(a) or (d)(3) merely 
because of the provision. 

(2) Restriction of benefits. A plan 
must provide that, in the event of plan 
termination, the benefit of any highly 
compensated employee (and any highly 
compensated former employee) is 
limited to a benefit that is 
nondiscriminatory under section 
401(a)(4). 

(3) Restrictions on distributions —(i) 
Limit on annual payments. A plan must 
provide that the annual payments to an 
employee described in paragraph 
(c)(3)(h) of this section are restricted to 
an amount equal to the payments that 
would be made on behalf of the 
employee under a single life annuity that 
is the actuarial equivalent of the sum of 
the employee's accrued benefit and the 
employee’s other benefits under the 
plan. The restrictions in this paragraph 
(c)(3) do not apply, however, if: 

(A) After payment to an employee 
described in paragraph (c)(3)(h) of this 
section of all benefits described in 
paragraph (c)(3)(ih) of this section, the 
value of plan assets equals or exceeds 
110 percent of the value of current 
liabilities, as defined in section 412{1)(7). 
or 

(B) The value of the benefits described 
in paragraph (c)(3)(iii) of this section for 
an employee described in paragraph 
(c)(3)(h) of this section is less than 1 
percent of the value of current liabilities. 

(ii) Employees whose benefits are 
restricted. The employees whose 
benefits are restricted on distribution 
include all highly compensated 
employees and highly compensated 
former employees. In any one year, the 
total number of employees whose 
benefits are subject to restriction under 
this section can be limited by the plan to 
a group of not les9 than 25 highly 
compensated employees and highly 
compensated former employees. If the 
group of affected employees is limited 
by the plan, the group must consist of 
those highly compensated employees 
and highly compensated former 
employees with the greatest 
compensation. Plan provisions defining 
or altering the group of employees 
whose benefits are restricted under this 
paragraph (c)(3) may be amended at any 
time without violating the requirements 
of section 411(d)(6). 
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(iii) 'Benefit”defined. For purposes of 
this paragraph (c)(3), "benefit" includes 
loans in excess of the amounts set forth 
in section 72(p)(2)(A), any periodic 
income, any withdrawal values payable 
to a living employee, and any death 
benefits not provided for by insurance 
on the employee’s life. 

(4) Operational restrictions on certain 
money purchase pension plans. A 
money purchase pension plan that has 
an accumulated funding deficiency, 
within the meaning of section 412(a), 
must comply in operation with the 
restrictions on benefits and distributions 
as described in paragraphs (c) (2) and 
(3). Restrictions imposed by the 
requirements of this paragraph (c)(4) are 
treated as not violating the requirements 
of section 411(d)(6). 

§ 1.401(aX4)-6 Defined benefit plans with 
employee contributions. 

(a) Overview. This section contains 
rules for determining whether the 
nondiscriminatory amount requirement 
of § 1.401(a)(4)—1(b)(2) is satisfied in the 
case of a defined benefit plan that 
includes employee contributions not 
allocated to separate accounts. A plan 
of this type must satisfy the 
nondiscriminatory amount requirement 
separately with respect to the benefits 
derived from employer contributions 
and the benefits derived from employee 
contributions. Once the amount of 
employer-derived benefits has been 
determined under the plan, those 
benefits must satisfy the requirements of 
§ 1.401(a)(4)—1(b)(2) without regard to 
any employee-derived benefits under 
the plan. Paragraph (b) of this section 
provides rules for determining the 
respective amount of employer-derived 
benefits and employee-derived benefits 
under a plan. Paragraph (c) of this 
section provides the exclusive rules for 
determining whether the employee- 
derived benefits under the plan 
attributable to employee contributions 
not allocated to special accounts satisfy 
the nondiscriminatory amount 
requirement of 5 1.401(a)(4)—1(b)(2). 
Paragraph (d) of this section contains a 
cross-reference to the rules applicable to 
the amount of employee contributions 
that are allocated to separate accounts 
under a plan. 

(b) Determination of employer- 
derived and employee-derived 
benefits —(1) In general. An employee’s 
employer-derived benefit equals the 
difference between the employee’s total 
benefit and the portion of the 
employee's benefit derived from 
employee 65 contributions (the 
employee-derived benefit). Paragraphs 
(b) (2) through (5) of this section provide 
simplified rules that may be used to 


determine the employee-derived benefit. 
If none of those alternatives is used, the 
employee-derived benefit is determined 
separately for each employee in 
accordance with section 411(c). 

(2) Composition-of-work-force 
method. The employee-derived benefit 
may be determined in accordance with 
the rules of § 1.401 (1)—3(g)(2). In general, 
under the rules of that section, if the 
ages of highly compensated employees 
under the plan are not significantly 
greater than the ages of nonhighly 
compensated employees under the plan, 
the employee-derived benefit may be 
calculated using the uniform factors 
prescribed in $ 1.401(1)—3(g)(2)fvi). 

(3) Minimum benefit method —(i) 
Uniform factors. If the plan provides the 
minimum benefit described in paragraph 
(b)(3)(ii) of this section, the employee- 
derived benefit may be determined for 
purposes of this section by using the 
uniform factors in paragraphs (b)(3)(i) 

(A) and (B) of this section. These factors 
may also be used for purposes of section 
401(1). 

(A) Final average compensation 
formula. The uniform factor for a plan 
that contains a final average 
compensation formula, as defined in 

§ 1.401(1)—3(g)[2)(vi), is equal to 40 
percent of the rate of employee 
contributions, expressed as a percentage 
of compensation. Thus, a defined benefit 
plan containing a final average 
compensation formula and requiring an 
employee contribution of 1 percent of 
compensation produces an employee- 
derived benefit equal to 0.4 percent of 
final average compensation times years 
of service. 

(B) Career average compensation 
formula. The uniform factor for a plan 
that contains a career average 
compensation formula, as defined in 

5 1.401(lJ-3(g)(2)(vi), is equal to 60 
percent of the rate of employee 
contributions, expressed as a percentage 
of compensation. Thus, a defined benefit 
plan containing a career average 
compensation formula and requiring an 
employee contribution of 1 percent of 
compensation produces an employee- 
derived benefit equal to 0.6 percent of 
career average compensation times 
years of service. 

(ii) Minimum benefit. A plan satisfies 
this paragraph (b)(3)(ii) if it provides 
that in plan years beginning after 
December 31,1990, each employee will 
accrue a benefit that equals or exceeds 
the sum of— 

(A) The accrued benefit derived from 
employee contributions made for plan 
years beginning after December 31,1990, 
determined in accordance with section 
411(c), and 


(B) Fifty percent of the total benefit 
accrued in plan years beginning after 
December 31,1990, as determined under 
the plan benefit formula without regard 
to that portion of the formula designed 
to satisfy the minimum benefit 
requirement of this paragraph (b)(3)(ii). 

(iii) Example. The rules in this 
paragraph (b)(3) are illustrated by the 
follow ing example: 

Example. Plan D is a calendar year defined 
benefit plan that determines benefits based 
on a final average compensation formula and 
requires employee contributions as a 
condition of participation. For the 1991 plan 
year. Employee A’s benefit accrual under the 
terms of the plan without regard to the 
minimum benefit requirement of paragraph 
(b)(3)(ii) is $3,000. The portion of Employee 
A s benefit accrual for 1991 derived from 
employee contributions is $2,000, determined 
by applying the rules of section 411(c) to such 
contributions. The requirement of paragraph 
(b)(3)(ii) is not satisfied for the 1991 plan year 
unless the plan provides that Employee A’s 
benefit accrual for 1991 is equal to $3,500 
($2,000 plus 50 percent of $3,000). If Plan D 
provides the minimum benefit required under 
paragraph (b)(3)(ii). then it may use the factor 
in paragraph (b)(3)(i)(A) to determine 
Employee A’s employee-derived benefit. 

(4) Government plan method. A plan 
that is established and maintained for 
its employees by the government of any 
state or political subdivision or by any 
agency or instrumentality thereof may 
treat all benefits as employer-derived 
benefits. 

(5) Cessation of employee 
contributions method. If a plan provides 
that no employee contributions, other 
than employee contributions allocated 
to separate accounts, may be made to 
the plan for plan years beginning after 
December 31,1990, the plan may treat 
all benefits under the plan (other than 
benefits attributable to employee 
contributions allocated to separate 
accounts) as employer-derived. 

(c) Employee contributions not 
allocated to separate accounts —(1) In 
general. A defined benefit plan 
generally satisfies section 401(a)(4) with 
respect to the amount of benefits 
derived from employee contributions not 
allocated to separate accounts only if 
the plan satisfies the requirements of 
paragraphs (c) (2), (3), or (4) of this 
section. 

(2) General rule. A defined benefit 
plan satisfies the requirements of this 
paragraph (c)(2) if the employee 
contributions are made at the same rate, 
expressed as a percentage of 
compensation, by all employees under 
the plan. 

(3) Total benefits method. A defined 
benefit plan satisfies the requirements of 
this paragraph (c)(3) if: 
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(i) The total benefits (i.e., the sum of 
employer-derived and employee-derived 
benefits) under the plan would satisfy 

§ 1.401(a)(4)-3 if all benefits were 
treated as employer-derived benefits, 
and 

(ii) The plan requires a higher rate of 
employee contributions with respect to 
compensation above a stated level of 
compensation than is required below 
that level. 

(4) Grandfather rule for plans in 
existence on May 14, 1990. A plan in 
existence on May 14,1990 satisfies the 
requirements of this paragraph (c)(4) 
with respect to the employee-derived 
benefit under the plan if the following 
requirements are met: 

(i) On May 14.1990, the plan requires 
employee contributions at a greater rate 
at higher levels of compensation; 

(ii) The employee contribution rate for 
required employee contributions is not 
increased after May 14,1990 (although 
the level of compensation at which 
employee contributions are required 
may be increased or decreased); 

(iii) For plan years beginning after 
December 31,1990, all employees under 
the plan are permitted to make 
employee contributions at a uniform rate 
with respect to all compensation under 
the plan; and 

(iv) The benefits provided on account 
of employee contributions at lower 
levels of compensation are comparable 
to those provided on account of 
employee contributions at higher levels 
of compensation. Employee-derived 
benefits described in this paragraph 
(c)(4)(iv) can be disregarded in 
determining whether employer-derived 
benefits satisfy S 1.401(a)(4)—3. 

(d) Employee contributions allocated 
to separate accounts. A defined benefit 
plan satisfies section 401(a)(4) with 
respect to the amount of employee 
contributions that are allocated to a 
separate account only if those 
contributions satisfy the requirements of 
section 401(m) and 3 1.401(a)(4)-2(d). 


§ 1.401(aM4)-7 Effect of section 401(1) 
permitted disparity. 

Overview — (1) In general In 
determining whether a plan satisfies 
section 401(a)(4) with respect to the 
amount of contributions or benefits, the 
disparity permitted under section 401(1) 
may be taken into account. Methods 
under which the contribution or benefit 
formula under a single plan can satisfy 
section 401(1) in form are contained in 
53 1.401 (1)—2 and 1.401(l)-3. 

Alternatively, the permitted disparity 
may be arithmetically imputed to each 
employee’s accrual or allocation rate in 
order to determine an adjusted accrual 
allocation rate that appropriately 
accounts for the permitted disparity. 

This section contains the exclusive 
methods for imputing permitted 
disparity. 

(2) Scope. Paragraph (b) of this section 
provides rules for imputing permitted 
disparity with respect to contributions. 
Paragraph (c) of this section provides 
rules for imputing permitted disparity 
with respect to benefits. Paragraph (d) of 
this section contains rules regarding 
plans eligible to impute permitted 
disparity, the treatment of multiple 
plans, relationship to other adjustments, 
transitional rules, and compensation. 

(b) Defined contribution plans —(1) In 
general This paragraph (b) provides 
rules for adjusting allocation rates under 
5 1.401(a)(4)-2. 3 1.401(a)(4)-8, or 
5 1.401 (a)(4)—9 to take into account 
permitted disparity. These rules produce 
an adjusted allocation rate for each 
employee by determining the excess 
contribution percentage under the 
hypothetical formula that would yield 
the allocation actually received by the 
employee, if the plan took into account 
the full permitted disparity under 
section 401(1)(2) and used the taxable 
wage base as the integration level. The 
excess contribution percentage under 
the formula is the adjusted allocation 
rate. This adjusted rate is used to 
determine whether the amount of 


contributions under the plan satisfies 
3 1.401(a)(4)—2 and to apply the average 
benefit percentage test of section 
410(b)(2)(A)(ii). Paragraph (b)(2) of this 
section applies to employees with 
compensation not exceeding the taxable 
wage base, and paragraph (b)(3) of this 
section applies to employees with 
greater compensation. 

(2) Compensation not exceeding 
taxable wage base —(i) Formula. If an 
employee’s compensation does not 
exceed the taxable wage base in effect 
as of the beginning of the plan year, the 
employee's adjusted allocation rate 
equals the sum of: 

(A) The employee’s actual allocation 
rate (expressed as a percentage of 
compensation), determined under 

8 1.401(a)(4)-2(c) (without regard to 
paragraphs (c) (4) and (5) of that 
section), 3 1.401(a)(4)-8, or 5 1.401(a)(4)- 
9. whichever is applicable, without 
regard to this section, and 

(B) The lesser of the rate determined 
under paragraph (b)(2)(i)(A) of this 
section and the rate determined under 
section 401(l)(2)(ii) and 3 1*401(1)— 
2{b)(5)(ii) (e.g.. 5.7 percent in 1990). 

(ii) Example. If an employee with 
compensation of $30,000 tn the 1990 plan year 
receives an allocation of $1,500, the 
employee's adjusted allocation rate is 10 
percent which equals the sum of the actual 
allocation rale (5 percent) and the lesser of 
that 5 percent or the 5.7 percent provided 
under 8 1.401(l)-2(h)(5)(ii). 

(3) Compensation exceeding taxable 
wage base —(i) Formula. If an 
employee's compensation exceeds the 
taxable wage base in effect as of the 
beginning of the plan year, the 
employee's adjusted allocation rate is 
the lesser of the rates determined under 
the formulas below, where allocations 
are determined as the dollar amount of 
allocations taken into account under 

5 1.401(a)(4)-2(c)(2) for the plan year 
with respect to the employee: 


A Rate 


allocations 

compensation— Vi taxable wage base 


allocations-bisection 401(l)[2)(A)(ii) ratex taxable wage base) 

B Rate --— 

compensation 


(ii) Example . Employee B has 
compensation of $100,000 in the 1990 plan 
year. Employee B participates in a profit- 
sharing plan and receives an allocation of 
$8,000 for the plan year. Assume the taxable 


wage base In 1990 is $50,000. B*s adjusted 
allocation rate is 10.57 percent, which is the 
lesser of 10.67 percent ($8,000 divided by 
($100,000 -(Vfc x $50,000))) and 10.85 percent 


(($8,000+(5.7 percentx$50,000)) divided by 
$ 100 , 000 ). 

(c) Defined benefit plans —(1) In 
general. This paragraph (c) provides 
rules for adjusting benefit accrual rates 
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under } 1.401(a)(4}-3, 5 1.401 (a) (4 )-8, or 
8 1.401(a)(4)—9 to take into account 
permitted disparity. These rules produce 
an adjusted benefit accrual rate for each 
employee by determining the excess 
benefit percentage rate under the 
hypothetical plan formula that would 
yield the employer-derived accrual 
actually received by the employee, if the 
plan took into account the full permitted 
disparity under section 401(1)(4)(A) and 
used the employee’s covered 
compensation as the integration level. 
The excess benefit percentage under the 
formula so determined is the adjusted 
benefit accrual rate. This adjusted rate 
is used to determine whether the 
amount of benefits under the plan 
satisfies § 1.401(a)(4)—3 and to apply the 
average benefit percentage test of 


A Rate 


B Rate 


(4) Example . The rules in paragraph 
(c) (2) and (3) of this section are 
illustrated by the following example: 

Example, (i) Employees C and D participate 
in a defined benefit plan maintained by 
Employer X. with a normal retirement age of 
65. Employee C’s accrued benefit is $2,000 as 
of 1993 and $2,310 as of 1994. The average of 
Employee C’s high three years’ compensation 
is $20,000 as of the 1993 plan year and $21,000 
a& of the 1994 plan year. Employee D’s 
accrued benefit is $16,000 as of 1993 and 
$18,500 as of 1994. The average of Employee 
D s high three years' compensation is 
$100,000 as of the 1993 plan year and $106,000 
as of the 1994 plan year. The covered 
compensation of both Employees C and D is 
$25,000, and both Employees C and D’s social 
security retirement age under the plan is 65. 
The employer is testing the plan under 
§ 1.401(a)(4)—3 and is determining accrual 
rates under the annual method. 

(ii) Employee C’s adjusted accrual rate is 
determined as follows: Employee C’s actual 
accrual rate is equal to 11 percent (Employee 
C's benefit in 1994 expressed as a percentage 
of 1994 compensation) minus 10 percent 
(Employee C’s benefit in 1993 expressed as a 
percentage of 1993 compensation), or 1 
percent. Since Employee C’s compensation is 
less than his covered compensation. 

Employee C'9 adjusted benefit accrual rate is 
1.75 percent, the lesser of 1 percent plus 1 
percent and 1 percent plus 0.75 percent. 

(iii) Employee D’s adjusted accrual rate is 
determined as follows: Employee D’s actual 
accrual rate is equal to 17.45 percent 
(Employee D’s benefit in 1994 expressed as a 


section 410(b)(2)(A)(ii). Paragraph (c)(2) 
of this section applies to employees with 
compensation not exceeding covered 
compensation, and paragraph (c)(3) of 
this section applies to employees with 
greater compensation. The 
compensation used to determine these 
rates is determined under the rules in 
paragraphs (c)(5)(v) and (d)(5) of this 
section. Paragraph (c)(5) of this section 
provides definitions and rules of 
application. 

(2) Compensation not exceeding 
covered compensation. If an employee’s 
compensation does not exceed the 
employee’s covered compensation as of 
the beginning of the plan year, the 
employee’s adjusted benefit accrual rate 
equals the sum of: 


(i) The employee’s actual accrual rate, 
determined under 8 1.401 (a)(4)—3. 

S 1.401(a)(4)—S, or 8 1.401(a)(4)-9 
whichever is applicable, with respect to 
employer-derived benefits, and 

(ii) The lesser of the rate determined 
under paragraph (c)(2)(i)(A) of this 
section and the permitted disparity 
factor under paragraph (c)(5)[i) of this 
section. 

(3) Compensation exceeding covered 
compensation. If an employee’s 
compensation exceeds the employee’s 
covered compensation as of the 
beginning of the plan year, the 
employee’s adjusted benefit accrual rale 
is the lesser of the rates determined 
under the formulas below using the 
appropriate disparity factor under 
paragraph (c)(5)(i) of this section: 


accrual with respect to employer-derived benefits 
compensation—M e covered compensation 


accrual with respect to employer-derived benefits + 
permitted disparity factor X covered compensation) 


compensation 


percentage of 1994 compensation) minus 16 
percent (Employee D’s benefit in 1993 
expressed as a percentage of 1993 
compensation), or 1.45 percent. Employee D’s 
accrual for the year is 1.45 percent times 
$106,000. or $1,537. Since Employee D’s 
compensation is more than covered 
compensation. Employee D’a adjusted benefit 
accrual rate is 1.63 percent, the lesser of 1.64 
percent ($1,537 divided by ($106,000 minus 
(0.5 X 25.000))) and 1.63 percent ((1.537+ (0.75 
percent x $25,000)) divided by $106,000). 

(5) Definitions and rules of 
application —(i) Permitted disparity 
factor. Except as otherwise provided, an 
employee's permitted disparity factor is 
0.75 percent reduced, pursuant to 
§ 1.401(1)—3(e), with respect to benefits 
commencing prior to the employee’s 
social security retirement age. For this 
purpose, the benefit commences at the 
age at which the benefit is being tested. 
For example, if a most valuable annuity 
is converted to and tested as a 
normalized annuity at age 65, the 
permitted disparity factor is 0.75 
percent, even though the most valuable 
annuity would actually commence at an 
earlier age. Generally, if a plan has a 
normal retirement age of 65. the 
permitted disparity factor for a benefit 
commencing at normal retirement age is 
0.75 percent for an individual whose 
social security retirement age is 65, is 
0.70 percent for an individual whose 
social security retirement age is 66. and 


is 0.65 percent for an individual whose 
social security retirement age is 67. A 
plan is permitted to treat the permitted 
disparity factor with respect to all 
employees (of whatever age) as the 
factor for an employee whose social 
security retirement age is 67. Thus, if 
benefits commence at age 65, the plan 
may use 0.65 percent for all employees. 
No reductions are made in the permitted 
disparity factor except for benefits 
commencing before the employee’s 
social security retirement age. 

(ii) Annual method. If benefit accrual 
rates are determined under the annual 
method of S 1.401 (a)(4)—3(c)(3)(ii), 

§ 1.401 (a)(4)-8(b)(2), or $ 1.401(a)(4)- 
9(c)(2)(ii)(A), the following rules apply to 
the determination of adjusted benefit 
accrual rates under paragraph (c) of this 
section: 

(A) Actual accrual rotes. An 
employee’s actual accrual rate is the 
rate determined (as a percentage of 
compensation and without regard to 
permitted disparity) under 8 1.401(a)(4)— 
3(c)(3)(ii), 3 1.401(a)(4)—3(b)(2), or 

§ 1.401(a)(4)—9(c)(2)(ii)(A), whichever is 
applicable. 

(B) Determination of employee's 
accrual. An employee’s accrual is equal 
to the employee’s compensation 
multiplied by the employee’s normal or 
most valuable accrual rate (expressed 
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as a percentage of compensation), 
whichever is being tested, with respect 
to employer-derived benefits, 
determined under the annual method of 
§ 1.401(a)(4)-3(c)(3)(ii), 5 1.401(a)(4)- 
8(b)(2). or $ 1.401(a)(4)-9(c)(2)(ii)(A), 
whichever is applicable. 

(C) Adjustment to permitted disparity 
factor for employee with more than 35 
years. In the case of an employee with 
more than 35 years of credited service 
under any plan of the employer, the 
permitted disparity factor for the current 
plan year is 0. 

(hi) Accrued-to-date method. If benefit 
accrual rates are determined under the 
accrued-to-date method of § 1.401(a)(4)- 
3(c)(3)(iii). § 1.401(a)(4)-8(b)(2), or 
§ 1.401(a)(4)—9(c)(2)(ii)(B). the following 
rules apply to the determination of 
adjusted benefit accrual rates under 
paragraph (c) of this section: 

(A) Actual accrual rates. An 
employee's actual accrual rate is the 
rate determined (as a percentage of 
compensation, and without regard to 
permitted disparity) under $ 1.401(a)(4)- 
3(c)(3)(iii). 5 1.401(a)(4)-8(b)(2), or 

5 1.401(a)(4)—0(c)(2)(ii)(B). whichever is 
applicable. 

(B) Determination of employee's 
accrual. The employee’s accrual is the 
employee’s total employer-derived 
accrued benefit (expressed as the 
normal retirement benefit or the most 
valuable benefit, whichever is being 
tested), divided by the employee’s 
number of years of credited service. 

(C) Determination of permitted 
disparity factor. The permitted disparity 
factor is equal to the permitted disparity 
factor for the employee under the plan 
in the current year (determined under 
the annual method and without regard 
to paragraph (c)(5)(ii)(C) of this section) 
multiplied by the employee’s number of 
years of credited service (not to exceed 
35), and then divided by the employee’s 
total number of years of credited 
service. 

(iv) Projected method. If benefit 
accrual rates are determined under the 
projected method of § 1.401(a)(4)- 
3(c)(3)(iv), the following rules apply to 
the determination of adjusted benefit 
accrual rates under paragraph (c) of this 
section— 

(A) Actual accrual rates. An 
employee’s actual accrual rate is the 
rate determined (as a percentage of 
compensation and without regard to 
permitted disparity) under 5 1.401(a)(4)— 
3(c)(3)(iv). 

(B) Determination of employees 
accrual. The employee’s accrual is the 
employee's total employer-derived 
projected accrued benefit (expressed as 
the normal retirement benefit or the 
most valuable benefit, whichever is 


being tested), divided by the employee’s 
projected number of years of credited 
service. 

(C) Determination of permitted 
disparity factor. The permitted disparity 
factor is equal to the permitted disparity 
factor for the employee under the plan 
in the current year (determined under 
the annual method and without regard 
to paragraph (c)(5)(ii)(C) of this section) 
multiplied by the employee's projected 
number of years of credited service (not 
to exceed 35). and then divided by the 
employee’s projected total number of 
years of credited service. 

(v) Definitions. For purposes of this 
section, the terms “compensation" and 
“covered compensation" have the 
meaning provided in $ 1.401(1)—1(b)(6) 
and (9) respectively. The permitted 
disparity factor under a defined benefit 
plan is determined in accordance with 
5 1.401(1)—3. 

(d) Special rules —(1) Eligible plans. 
The rules in this section may be used 
only for those plans to which the 
permitted disparity rules of section 
401(1) are available. Therefore, these 
rules may generally not be used, for 
example, by an ESOP or with respect to 
contributions subject to section 401 (k) 
or (m). See $ 1.401(1)—1(a)(3) for plans to 
which section 401(1) is not available. 

(2) Multiple integration . The permitted 
disparity limits of section 401(1) and this 
section apply to the contributions and 
benefits of an employee under all plans 
of an employer. Thus, if the full 
permitted disparity under section 401(1) 
has been taken into account with 
respect to an employee's benefits under 
a plan, no additional disparity is 
permitted with respect to the employee 
under any other plan of the employer. 
Rules explaining how the total permitted 
disparity with respect to an employee 
may be divided among two or more 
plans maintained by an employer are 
contained in $ 1.401(1)—4. 

(3) Relationship to other adjustments. 
Permitted disparity is imputed under 
this section after taking into account the 
value of any includible disability 
benefits under $ 1.401(a)(4)—3(d) or 

5 1.401(a)(4)—6(c)(4), and before grouping 
allocation or accrual rates under 
§ 1.401(a) (4)—2(c)(5) or § 1.401(a)(4)- 
3(c)(3)(v). 

(4) Transition rules —(i) Scope. This 
paragraph (d)(4) provides rules that are 
applicable to a plan that was in 
existence prior to the first plan year 
beginning before January 1.1989, that 
uses either the accrued-to-date method 
or the projected method under 
paragraph (c)(5) (iii) or (iv) of this 
section to impute disparity, and that 
applies such methods solely with 
respect to benefits accrued and 


participation in plan years beginning 
after a selected date no later than 
December 31,1990. A plan described in 
this paragraph (d)(4) must make the 
adjustments described below for 
determining the years of credited service 
taken into account in calculating each 
employee's accrual and permitted 
disparity factor. 

(ii) Accrued-to-date method —(A) 
Substitute rules. In determining the 
adjusted benefit accrual rates under the 
accrued-to-date method under 
paragraph (c)(5)(iii) of this section, the 
rules in (B) and (C) below are 
substituted, respectively, for the rules in 
paragraph (c)(5)(iii) (B) and (C) of this 
section. 

(B) Determination of employee's 
accrual. The employee s accrual is the 
employee's total employer-derived 
accrued benefit (expressed as the 
normal retirement benefit or the most 
valuable benefit, whichever is being 
tested), divided by the employee’s 
number of years of credited service after 
the selected date. 

(C) Determination of permitted 
disparity factor. The permitted disparity 
factor is equal to the permitted disparity 
factor for the employee under the plan 
in the current year (determined under 
the annual method and without regard 
to paragraph (c)(5)(ii)(C) of this section) 
multiplied by the employee's number of 
years of credited service after the 
selected date (not to exceed 35 minus 
the employee’s years of credited service 
prior to the selected date), and then 
divided by the employee's total number 
of years of credited service after the 
selected date. 

(Iii) Projected method —(A) Substitute 
rules. In determining the adjusted 
benefit accrual rates under the projected 
method under paragraph (c)(5)(iv) of this 
section, the rules in (B) and (C) below 
are substituted, respectively, for the 
rules in paragraph (c)(5)(iv) (B) and (C) 
of this section. 

(B) Determination of employee's 
accrual. The employee’s accrual is the 
employee’s total employer-derived 
projected accrued benefit (expressed as 
the normal retirement benefit or the 
most valuable benefit, whichever is 
being tested), divided by the employee's 
projected number of years of credited 
service after the selected date. 

(C) Determination of permitted 
disparity factor. The permitted disparity 
factor is equal to the permitted disparity 
factor for the employee under the plan 
in the current year (determined under 
the annual method and without regard 
to paragraph (c)(5)(ii)(C) of this section) 
multiplied by the employee’s projected 
number of years of credited service after 
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the selected date (not to exceed 35 
minus the employee’s years of credited 
service prior to the selected date), and 
then divided by the employee’s 
projected total number of years of 
credited service after the selected date. 

(5) Compensation —(I) Application of 
section 401(1) definition. For purposes of 
applying the rules of paragraph (c) of 
this section, compensation must be 
determined in the same manner as 
average annual compensation is 
determined under section 401(1)(5)(C) in 
the case of a plan satisfying section 
401(1)(2)(A). See { 1.401(l}-l(b)(7) for the 
definition of average annual 
compensation. Thus, in determining 
adjusted benefit accrual rates under a 
plan, each employee’s compensation 
must be based on compensation 
averaged over a period of at least 3 
consecutive years and the period must 
be uniform for all employees. 

(ii) Application to amounts testing. A 
plan that imputes permitted disparity 
with respect to benefits must determine 
compensation in the same manner that 
compensation is determined under 
paragraph (c) of this section for 
purposes of applying sections 401(a)(4) 
and 410(b)(2)(A)(ii) to the amount of 
contributions or benefits under the plan. 

§ 1.401(a)(4)-8 Conversion of 
contributions and benefits. 

(a) In general. A plan satisfies section 
401(a)(4) only if it does not discriminate 
in favor of highly compensated 
employees with respect to the amount of 
contributions or benefits. Whether a 
defined contribution plan satisfies this 
requirement is generally determined 
with respect to the amount of 
contributions. As an alternative, 
however, a defined contribution plan 
(other than an ESOP or a plan that is 
subject to section 401(k) or 401 (m)) may 
be tested with respect to the equivalent 
amount of benefits as set forth in 
paragraph (b) of this section. Similarly, 
whether a defined benefit plan satisfies 
this requirement is generally determined 
with respect to the amount of benefits. 
As an alternative, however, a defined 
benefit plan may be tested with respect 
to the equivalent amount of 
contributions as set forth in paragraph 

(c) of this section. Paragraphs (b)(4) and 

(d) of this section also contain safe 
harbor testing methods for target benefit 
plans and for defined benefit plans that 
are part of a floor-offset arrangement. 

(b) Nondiscriminatory benefits under 
a defined contribution plan —(1) In 
general A defined contribution plan 
(other than an ESOP or a plan that is 
subject to section 401(k) or 401 (m)) 
satisfies section 401(a)(4) with respect to 
an equivalent amount of benefits if the 


equivalent benefit accrual rates under 
the plan satisfy 5 1.401(a)(4)—3(c)(1). For 
purposes of applying the rules in that 
section, an employee’s equivalent 
benefit accrual rate determined under 
this paragraph (b) is treated as both the 
employee’s normal and the employee’s 
most valuable accrual rate. 

Contributions under a defined 
contribution plan are generally 
converted to equivalent benefit accrual 
rates using the method in paragraph 
(b)(2) of this section. Paragraph (b)(3) of 
this section contains an optional rule for 
determining equivalent benefit accrual 
rates. Paragraph (b)(4) of this section 
contains a safe harbor testing method 
for target benefit plans. 

(2) Calculation of equivalent benefit 
accrual rates. Amounts allocated to an 
employee’s account under a defined 
contribution plan for a given plan year 
are generally converted to an equivalent 
benefit accrual rate as follows: 

(i) Determine the dollar amount of the 
allocations taken into account under 

5 1.401(a)(4)—2(c)(2) for the plan year 
with respect to the employee. 

(ii) Calculate the present value of the 
amount determined under paragraph 
(b)(2)(i) of this section as of a selected 
testing age, assuming the amount earns 
interest, compounded no less frequently 
than annually, at a reasonable rate for 
each year until the year in which the 
testing age occurs. The testing age 
selected must be the same for all 
employees under the plan. 

(iii) Convert the amount determined 
under paragraph (b)(2)(ii) of this section 
to a single life annuity commencing at 
the testing age, using a reasonable 
annuity factor based on the testing age. 
Annuity factors will be treated as 
reasonable for this purpose only if they 
are based on interest rates and mortality 
tables described in 5 1.401(a)(4)—3(c)(2) 

(iv) (D) and (C) and are applied on a 
consistent basis to all employees under 
the plan. 

(iv) Express the annual payment 
under the annuity determined under 
paragraph (b)(2)(iii) of this section either 
as a dollar amount or as a percentage of 
the employee’s compensation for the 
plan year. 

(v) If the permitted disparity rules of 
section 401(1) are available with respect 
to a plan, the employer may, but need 
not, impute permitted disparity using the 
annual method in 5 1.401 (a)(4)—7(c). In 
this case, the amounts determined under 
paragraph (b)(2)(iv) of this section are 
substituted for the employee’s actual 
accrual or actual accrual rate. If 
permitted disparity is taken into 
account, it must be taken into account 
consistently with respect to all 
employees under the plan. 


(3) Option to use accrued-to-date 
method— (i) In general. A method 
analogous to the accrued-to-date 
method in § 1.401 (a)(4)—3(c)(3)(iii) may, 
but need not, be used to determine an 
employee’s equivalent benefit accrual 
rate. If this method is used, an 
employee’s equivalent benefit accrual 
rate is calculated by substituting the 
employee’s adjusted account balance, 
divided by years of participation in the 
plan, for the amount determined under 
paragraph (b)(2)(i) of this section. If this 
method is used, it must be used 
consistently for all employees under the 
plan and, if permitted disparity is 
imputed, the accrued-to-date method 
under § 1.401(a)(4)-7(c) must be used. 
The method provided in this paragraph 
(b)(3)(i) may, but need not. be applied 
solely with respect to participation, and 
adjusted account balances attributable 
to allocations accrued, in plan years 
beginning after a selected date no later 
than December 31.1990, which dale is 
the same for all employees in the plan. 

(ii) Adjusted account balance. For 
purposes of this paragraph (b)(3), an 
employee's adjusted account balance is 
the employee's actual account balance 
attributable to allocations described in 
5 1.401(a)(4)—2(c)(2) for all plan years 
taken into account under this paragraph 
(b)(3), plus the additional amount that 
would have been provided by any prior 
distributions from such portion of the 
account balance (including an 
adjustment for interest that would have 
been earned with respect to these 
distributions calculated at a reasonable 
rate of interest consistent with the 
investment performance of the plan). An 
employer may disregard distributions 
from the account balance made in plan 
years beginning before a selected date 
no later than January 1,1986, which date 
is the same for all employees in the plan. 
In addition, distributions to nonhighly 
compensated employees are not 
required to be added back. 

(4) Special rule for target benefit 
plans—{ i) Safe harbor. Whether a target 
benefit plan satisfies section 401(a)(4) 
with respect to the amount of equivalent 
benefits is generally determined under 
paragraphs (b) (1) through (3) of this 
section. However, a target benefit plan 
described in paragraph (b)(4)(ii) is 
deemed to satisfy section 401(a)(4) with 
respect to the amount of equivalent 
benefits if the targeted benefit formula 
would satisfy either of the safe harbors 
in § 1.401(a)(4)—3(b)(2) or (3), and the 
interest rate used in determining 
contributions is not less than 7.5 percent 
nor more than 8.5 percent. A target 
benefit plan will not fail to satisfy this 
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safe harbor solely due to minimum 
contributions required under section 416. 

(ii) Eligible target benefit plans. A 
target benefit plan is eligible to use the 
safe harbor in this paragraph (b)(4) if it 
is a money purchase pension plan with 
the following characteristics: 

(A) The plan provides contributions 
based on a stated benefit commencing 
at the plan’s normal retirement age; 

(B) Contributions necessary to fund 
the stated benefit for an employee are 
determined under either the unit credit 
funding method or the individual level 
premium funding method, and are 
determined assuming that future 
compensation remains constant; 

(C) Forfeitures under the plan are 
applied to reduce contributions; 

(D) The benefits are provided solely 
from contributions and forfeitures to 
fund the stated benefit, employee 
contributions, and any income, 
expenses, gains and losses allocated to 
the participant’s account; and 

(E) Stated benefits and contributions 
after normal retirement age satisfy 
paragraph (b)(4)(iii) of this section. 

(iii) Post normal retirement date 
accruals —(A) Unit credit plans. This 
paragraph (b)(4)(iii) is satisfied by a unit 
credit target benefit plan being tested 
under S 1.401(a)(4)-3(b)(2) if the amount 
of the stated benefit and contributions 
to fund the stated benefit under the plan 
satisfy paragraphs (b)(4)(iii)(A) (7). ( 2 ), 
and (3) of this section. Except as 
specifically provided below, these 
amounts are determined in the same 
manner as in years before the employee 
attained normal retirement age. 

(/) Plans limiting years of credited 
service. If the plan limits the number of 
years of credited service taken into 
account in determining the stated 
benefit, contributions continue to be 
made to fund the stated benefit, but only 
for employees with less than the 
maximum period of service. 

(2) Plans not limiting years of credited 
service. If the plan does not limit the 
number of years of credited service 
taken into account in determining the 
stated benefit, contributions continue to 
be made to fund the stated benefit after 
employees have attained normal 
retirement age. 

(3) Benefit increases. The plan may 
increase the stated benefits for years of 
service after normal retirement age if 
the benefit increase and the required 
contributions to fund the benefit 
increase are determined in the same 
manner for all employees. In addition, 
the stated benefit may be increased to 
reflect increases in compensation, and 
contributions may be made to the extent 
that required contributions for any prior 


years were limited by section 415 (c) or 
(e). 

(B) Flat benefit plans. This paragraph 
(b)(4)(iii) is satisfied by a flat benefit 
target benefit plan being tested under 

S 1.401(a)(4)—3(b)(3) if the amount of the 
stated benefit and contributions to fund 
the stated benefit under the plan satisfy 
the requirements in paragraphs 

(b) (4)(iii)(A)(7) and (2) of this section. In 
addition, the stated benefit may be 
increased to reflect increases in 
compensation, and contributions may be 
made to the extent that required 
contributions for any prior years were 
limited by section 415 (c) or (e). 

(C) Plans containing employee 
contributions. (Reserved) 

(c) Nondiscriminatory contributions 
under a defined benefit plan —(1) In 
general. A defined benefit plan satisfies 
section 401(a)(4) with respect to an 
equivalent amount of contributions if 
both the equivalent normal allocation 
rates and the equivalent most valuable 
allocation rates under the plan satisfy 
§ 1.401(a)(4)—2(c)(1). However, a defined 
benefit plan with a uniform formula (as 
defined in $ 1.401(a)(4)—3(c)(l)(ii)) need 
only be tested with respect to the 
equivalent most valuable allocation 
rate. Normal and most valuable benefits 
under a defined benefit plan are 
generally converted to equivalent 
normal and most valuable allocation 
rates using the methods in paragraphs 

(c) (2) and (c)(3) of this section, 
respectively. Paragraph (c)(4) of this 
section provides an optional rule that 
permits certain disability benefits to be 
taken into account. 

(2) Calculation of equivalent normal 
allocation rate. An employee’s benefits 
under a defined benefit plan for a plan 
year are generally converted to an 
equivalent normal allocation rate as 
follows: 

(i) Calculate the employee’s normal 
form accrual for the plan year. An 
employee’s normal form accrual for a 
plan year is the difference between the 
employee’s accrued normal retirement 
benefit as of the close of the plan year 
and the employee’s accrued normal 
retirement benefit as of the close of the 
prior plan year. For this purpose, the 
employee’s normal retirement benefit is 
the annual dollar amount of employer- 
provided benefits payable in the form of 
a single life annuity commencing at 
normal retirement age for all employees, 
as determined under { 1.401(a)(4)- 
3(c)(2)(ii). The general rule in 

§ 1.401(a)(4)—6(b)(1) must be used to 
determine the amount of the employee’s 
normal retirement benefit attributable to 
employer contributions. 

(ii) Calculate the present value, as of 
the close of the plan year, of the annual 


payment determined under paragraph 
(c)(2)(i) of this section. An interest rate 
that is not less than 7.5 percent nor more 
than 8.5 percent and a reasonable 
annuity factor based on the benefit 
commencement age must be used. 
Annuity factors will be treated as 
reasonable for this purpose only if they 
are based on interest rates and mortality 
tables described in § 1.401(a)(4)— 
3(c)(2)(iv) (B) and (C). 

(iii) Express the amount determined 
under paragraph (c)(2)(ii) of this section 
as a dollar amount or as a percentage of 
the employee’s compensation for the 
plan year. 

(iv) If the permitted disparity rules of 
section 401(1) are available with respect 
to a plan, the employer may impute 
disparity using the method in 

§ 1.401(a)(4)—7(b). In this case, the 
amounts determined under paragraph 
(c)(2)(iii) of this section are substituted 
for the employee’s actual allocation or 
actual allocation rate. If permitted 
disparity is taken into account, it must 
be taken into account consistently for all 
employees under the plan. 

(3) Calculation of equivalent most 
valuable allocation rate. An employee’s 
benefits under a defined benefit plan are 
converted to an equivalent most 
valuable allocation rate using the 
method set forth in paragraph (c)(2) of 
this section, and substituting the 
employee’s most valuable annuity 
determined under i 1.401(a)(4)— 
3(c)(2)(iii) for the normal retirement 
benefit. In the case of a defined benefit 
plan with a uniform formula as defined 
in $ 1.401(a)(4)—3(c)(l)(ii). an employee’s 
most valuable annuity is determined 
without regard to the special rule in that 
section which assumes that each 
employee in the plan satisfies any 
service requirement to receive a benefit 
payable before normal retirement age. 

(4) Option to take value of disability 
benefits into account. The value of 
disability benefits provided under a 
defined benefit plan may be taken into 
account in determining an employee’s 
equivalent normal and most valuable 
allocation rates using the method 
provided in $ 1.401(a)(4)—3(d). Thus, if 
the requirements of that section are 
satisfied, the accruals determined under 
paragraph (c)(2)(i) of this section with 
respect to both an employee’s normal 
retirement benefit and the employee’s 
most valuable annuity may be 
multiplied by the factors provided in 

§ 1.401(a)(4)—3(d). before the employee’s 
equivalent normal and most valuable 
allocation rates, respectively, are 
calculated. If this method is used, it 
must be used consistently for all 
employees under the plan. 









19926 


Federal Register / Vol. 55. No. 93 / Monday. May 14. 1990 / Proposed Rules 


(d) Safe harbor for defined benefit 
plans that are part of a floor-offset 
arrangement—(li) In general A floor- 
offset arrangement is an arrangement 
pursuant to which benefits under a 
defined benefit plan are reduced by 
reference to an employee’s account 
balance under a defined contribution 
plan. Generally, a defined benefit plan 
that is part of a floor-offset arrangement 
satisfies the nondiscriminatory amount 
requirement of 9 1.401(a)(4)—1(b)(2) only 
if the net benefit provided under the 
plan (i.e., the nominal benefit minus the 
offset) can be shown to be 
nondiscriminatory in amount on either a 
contributions or a benefits basis. 
However, if the floor-offset arrangement 
meets the requirements of paragraph 
(d)(2) of this section, the defined benefit 
plan is permitted to satisfy the 
nondiscriminatory amount requirement 
on a benefits basis without taking into 
account the offset applied under the 
plan. 

(2) Safe harbor. A defined benefit plan 
that is part of a floor-offset arrangement 
satisfies the nondiscriminatory amount 
requirement of 5 1.401(a)(4)—1(b)(2) if: 

(i) Pursuant to the floor-offset 
arrangement, benefits under the defined 
benefit plan are reduced solely by the 
actuarial equivalent of all or part of the 
vested portion of an employee's account 
balance under a defined contribution 
plan maintained by the same employer 
(plus the additional amount that would 
have been provided by any prior 
distributions from the account balance, 
including an adjustment for interest that 
would have been earned with respect to 
prior distributions calculated at the rate 
specified in the plan for determining the 
amount of the offset). 

(ii) The defined benefit plan and the 
defined contribution plan cover the 
same group of employees; 

(iii) The offset under the defined 
benefit plan is applied to all employees 
in the plan on the same terms; 

(iv) All employees have available to 
them under the defined contribution 
plan the same investment options and 
the same options with respect to the 
timing of preretirement distributions; 

(v) The defined benefit plan satisfies 
5 1.401(a)(4)-3 without taking into 
account the offset described in 
paragraph (d)(2)(i) of this section; 

(vi) The defined contribution plan 
satisfies $ 1.401(a)(4)—2; and 

(vii) The rules of 5 1.401(a)(4)—9 are 
not applied with respect to either of the 
plans, except to the extent necessary to 
restructure the plans on a consistent 
basis to satisfy paragraph (d)(2) (ii), (iii), 
and (iv) of this section. 


§ 1.401(a)(4)-9 Definition of a plan, plan 
aggregation, and restructuring. 

(a) In general Section 401(a)(4) must 
generally be satisfied separately by 
each plan maintained by an employer. 
Under some circumstances, however, 
two or more plans must satisfy section 
401(a)(4) on an aggregated basis. Plans 
aggregated in this manner are referred 
to in this section as aggregated plans. In 
addition, a plan or aggregated plan may 
be restructured into component plans 
that are separately tested under section 
401(a)(4). Paragraph (b) of this section 
sets forth the general definition of a plan 
for purposes of section 401(a)(4). 
Paragraph (c) of this section provides 
rules for determining when plans are 
aggregated for testing purposes and 
special rules for applying section 
401(a)(4) to aggregated plans. Paragraph 
(d) of this section provides rules for 
restructuring plans into component 
plans and special rules for applying 
section 401(a)(4) to component plans. 

(b) Definition of a plan. For purposes 
of section 401(a)(4), unless the context 
clearly indicates otherwise, the term 
"plan" means a plan as defined in 

5 1.410(b}-7 (a) and (b), after application 
of the mandatory disaggregation rules of 
9 1.410(b)—7(c). 

(c) Application of section 401(a)(4) to 
aggregated plans—{1 ) In general Plans 
that are aggregated and treated as a 
single plan for purposes of the ratio or 
nondiscriminatory classification tests of 
section 410(b) must also be treated as a 
single plan for purposes of section 
401(a)(4). Thus, a plan that is part of an 
aggregated plan satisfies section 
401(a)(4) only if the aggregated plan 
does not discriminate in favor of highly 
compensated employees with respect to 
the amount of contributions or benefits 
and satisfies all of the other 
requirements of section 401(a)(4) set 
forth in § 1.401(a)(4)-l(b) as if it were a 
single plan. Except as provided in 
paragraphs (c) (2) through (4) of this 
section, whether an aggregated plan 
satisfies section 401(a)(4) is determined 
using the same rules that are applicable 
to a single plan. Thus, for example, an 
aggregated plan that includes a defined 
benefit plan must generally be tested on 
the basis of both normal and most 
valuable benefits (or on the basis of the 
contributions equivalent to both the 
normal benefit and the most valuable 
benefit). See 5 1.410{b)-7(d) for rules 
governing plan aggregation for purposes 
of the ratio and nondiscriminatory 
classification tests. See §5 1.401(a)(4)- 
2(d)(4), 1.401 (k)-l(b)(5)(i). and 1.401(m)- 
l(b)(4)(i) for special aggregation rules 
applicable to plans subject to section 
401 (k) or 401(m) and related plans that 


are treated as part of the same plan for 
purposes of those sections. 

(2) Special rules for demonstrating 
nondiscrimination with respect to the 
amount of contributions or benefits —(i) 
Calculation of allocation rates. An 
employee’s normal allocation rate for a 
plan year under an aggregated plan is 
the sum of the employee's allocation 
rates, determined under 5 1.401(a)(4}-2, 
for the year under any defined 
contribution plans included in the 
aggregated plan and the employee's 
equivalent normal allocation rates, 
determined under 9 1.401(a)(4)-8, for the 
year under any defined benefit plans 
included in the aggregated plan. An 
employee’s most valuable allocation 
rate under the aggregated plan is the 
sum of the employee’s allocation rates, 
determined under 9 ‘1.401(a)(4)—2. for the 
year under any defined contribution 
plans included in the aggregated plan 
and the employee's equivalent most 
valuable allocation rates under any 
defined benefit plans included in the 
aggregated plan, determined under 
9 1.401(a)(4)—8. 

(ii) Calculation of benefit accrual 
rates —(A) Annual method —{/) 
Aggregated plans including defined 
contribution plans . If the annual method 
is used, an employee's normal benefit 
accrual rate under an aggregated plan 
that includes one or more defined 
contribution plans is the sum of the 
employee's normal form accruals, 
determined under 9 1.401(a)(4)—8(c)(2)(i), 
under all defined benefit plans included 
in the aggregated plan, expressed 89 a 
dollar amount or as a percentage of the 
employee's compensation, and the 
employee’s equivalent benefit accrual 
rates, determined under the annual 
method of 9 1.401 (a)(4)—8(b)(2), under all 
defined contribution plans included in 
the aggregated plan, likewise expressed 
as a dollar amount or as a percentage of 
the employee's compensation. Similarly, 
an employee’s most valuable benefit 
accrual rate is the sum of the employee’s 
most valuable accruals, determined 
under 9 1.401(a)(4)-e(c) (2)(i) and (3), 
under all defined benefit plans included 
in the aggregated plan, expressed as a 
dollar amount or as a percentage of the 
employee’s compensation, and the 
employee’s equivalent benefit accrual 
rates, determined under 9 1.401(a)(4)— 
8(b)(2), under all defined contribution 
plans included in the aggregated plan, 
likewise expressed as a dollar amount 
or a9 a percentage of the employee’s 
compensation. 

[2] Aggregated plans including no 
defined contribution plans. If the annual 
method is used, an employee's normal 
and most valuable benefit accrual rates 
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under an aggregated plan that includes 
no defined compensation plans are the 
sum of the employee's normal and most 
valuable benefit accrual rates, 
respectively, determined under the 
annual method in § 1.401(a)(4)- 
3(c)(3)(H). under all defined benefit plans 
included in the aggregated plan. 

(B) Accrued-to-date method. If the 
accrued-to-date method is used, an 
employee's normal benefit accrual rate 
is the sura of the employee's normal 
benefit accrual rates, determined under 
the accrued-to-date method of 

§ 1.401(a){4}-3(c)(3)liii), under all 
defined benefit plans included in the 
aggregated plan, and the employee's 
equivalent benefit accrual rates, 
determined under the accrued-to-date 
method of § 1.401(a)(4}-8(b)(3). under all 
defined contribution plans included in 
the aggregated plan. An employee's 
most valuable benefit accrual rate is the 
sum of the employee's most valuable 
accrual rates under all defined benefit 
plans included in the aggregated plan, 
determined under the accrued-to-date 
method of $ 1.401(a)(4M(c)(3)(iii). and 
the employee’s equivalent benefit 
accrual rates, determined under the 
accrued-to-date method of } 1.401(a)(4)- 
8(b)(3), under all defined contribution 
plans included in the aggregated plan. 

(C) Projected method. The projected 
method in 9 1.401(a)(4)-3(c)(3)(iv) may 
only be used if an aggregated plan 
contains no defined contribution plans. 

If this method is used, an employee's 
normal and most valuable benefit 
accrual rates are the sum of the 
employee’s normal and most valuable 
benefit accrual rates, respectively, 
determined under the annual method in 
5 1.401(a)(4)-3(c)(3)(iv), under all 
defined benefit plans in the aggregated 
plan. 

(iii) Defined benefit plans with 
uniform formulas. The special rules in 
§5 1.4Cl(a)(4)-3(c)(l)(ii) and 1.401(a)(4)- 
8(c)(1), relating to plans with uniform 
formulas, do not apply to an aggregated 
plan unless they apply to all defined 
benefit plans in the aggregated plan, and 
the aggregated plan contains no defined 
contribution plans. 

(iv) Options and consistency rules. 
Except as otherwise provided in this 
paragraph (c), any optional methods for 
calculating allocation or accrual rates 
that would be available to a plan may 
be used in calculating allocation or 
accrual rates under an aggregated plan, 
provided that the optional methods 
selected are applied on a consistent 
basis to all employees under the 
aggregated plan. Options that may be 
used on a consistent basis include: 

(A) The option to test a plan either on 
a benefits or a contributions basis; 


(B) Optional bases for determining 
allocation or accrual r »tes under a plan, 
such as alternative no. mal retirement 
ages under { 1.401 (a)(4)-3 and 
alternative testing ages under 

9 1.401 (a)(4}-8; 

(C) Actuarial assumptions; and 

(D) Options to take certain amounta 
into account, such as the option to 
impute permitted disp^irity and the 
option to take the value of certain 
disability benefits provided under a 
defined benefit plan into account. 

(3) Special rules for demonstrating 
nondiscriminatory availability of 
benefits, rights . and features —(i) In 
general. An aggregated plan that 
includes both one or more defined 
contribution plans and one or more 
defined benefit plans satisfies 
99 1.401(a)(4)-4 and 1.401(a)-4 with 
respect to the current availability of 
benefits, rights, and features that are not 
core benefits, rights, or features, if: 

(A) Each such benefit, right, or feature 
that is currently available to any highly 
compensated employee under any 
defined contribution plan included in the 
aggregated plan is also currently 
available either to a group of employees 
that satisfies the ratio test of section 
410(b)(1)(B) or the nondiscriminatory 
classification test of section 
410(b)(2)(A)(i) (without regard to the 
average benefit percentage test in 
section 410(b)(2)(A)(ii)) or to all 
nonhighly compensated employees 
under all defined contribution plans 
included in the aggregated plan; and 

(B) Each such benefit, right, or feature 
that is currently available to any highly 
compensated employee under any 
defined benefit plan included in the 
a gg re galcd plan is also currently 
available either to a group of employees 
that satisfies the ratio test of section 
410(b)(1)(B) or the nondiscriminatory 
classification test of section 
410(b)(2)(A)(i) (without regard to the 
average benefit percentage test in 
section 420(b)(2)(A)(H)) or to all 
nonhighly compensated employees 
under ail defined benefit plans included 
in the aggregated plan. 

(ii) Core benefits, rights, and 
features —(A) In general. For purposes 
of this paragraph (c)(3), core benefits, 
rights, and features include single sum 
benefits, loans, ancillary benefits as 
defined in 9 1401(a)(4H(e). and benefit 
commencement dates (including 
availability of in-service withdrawals). 
The availability of core benefits, rights, 
and features under an aggregated plan 
must satisfy 9§ 1.401(a)-4 and 
1.401(a)(4)-4 without reliance on the 
special rule in paragraph (c)(3)(i) of this 
section. 


(B) Special rule for spousal benefits. 
An aggregated plan satisfies 
99 1.401 (j)( 4)—4 and t 401(a) 4 with 
respect to the availability of any 
nonsubsidized qualified joint and 
survivor annuities, qualified 
preretirement survivor annuities, or 
spousal death benefits described in 
section 401(a)(ll), if euch plan that is 
part of the aggregated plan satisfies 
section 401(a)(ll). if any subsidized 
benefits are provided, the availability of 
the subsidized benefits under the 
aggregated plan must be tested under 
paragraph (c)(3) (i) or (ii)(A) of this 
section, whichever is applicable. For 
purposes of this paragraph (c)(3)(ii)(B), a 
qualified joint and survivor annuity, a 
qualified preretirement survivor annuity, 
or a spousal death benefit is deemed to 
be nonsubsidized if it is provided under 
a defined contribution plan. 

(4) Special rule relating to employee 
contributions. If an aggregated plan 
includes a defined benefit plan that 
contains employee contributions that 
are not allocated to separate accounts, 
the amount of employer-derived benefits 
must be determined under the general 
rule in 9 1401(a)(4)-6(b)(l). 

(d) Plan restructuring —(1) In general. 
A plan or aggregated plan may be 
treated, in accordance with this 
paragraph (d), as consisting of two or 
more component plans for purposes of 
determining whether the plan or 
a 6Sregated plan satisfies section 
401(a)(4). If each of the component plans 
of a plan or aggregated plan satisfies all 
of the requirements of sections 401(a)(4); 
and 410(b) as if it were a separate plan 
or aggregated plan, then the plan or 
aggregated plan is treated as satisfying 
section 401(a)(4). 

(2) Identification of component 
plans—{\),Permissible bases for 
restructuring. A plan or aggregated plan 
may be restructured into component 
plans only by using the following 
methods: 

(A ] Employee groups. A plan or 
aggregated plan (including a plan 
subject to section 401 (k) or (m)} may be 
restructured into component plans, each 
consisting of all of the allocations, 
accruals and other benefits, rights, and 
features provided to a group of 
employees under the plan or aggregated 
plan. Each employee is permitted to be 
included in only one such component 
plan. 

(B) Total rates. A plan or aggregated 
plan (other than a plan subject to 
section 401 (k) or (m)) may be 
restructured into component plans, cardi 1 
consisting of normal accrual or 
allocation rates equal to a different 
specified rate (or within a different 
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specified range), and all benefits, rights 
and features provided under the plan or 
aggregated plan to employees having 
normal accrual or allocation rates equal 
to the specified rate (or within the 
specified range). An employee is 
permitted to be included in only one 
such component plan. A component plan 
consisting of rates equal to a specified 
rate (or within a specified range) must 
include all the rates equal to the 
specified rate (or all rates within the 
specified range) under the plan or 
a g8 Te g ate d plan. Thus, for example, a 
plan benefiting employees A and B, both 
of whom have 1 percent accrual rates, 
may not be restructured under this 
method into one component plan 
containing A’s 1 percent rate and 
another containing B’s 1 percent rate. 

(C) Rate segments. A plan or 
aggregated plan (other than a plan 
subject to section 401 (k) or (m)) may be 
restructured into component plans, each 
consisting of a different incremental 
segment of employees’ normal accrual 
or allocation rates, and all associated 
benefits, rights and features. An 
employee is permitted to be included in 
more than one such component plan, but 
only with respect to different 
incremental segments of his total rate 
under the plan or aggregated plan. Thus, 
an incremental segment of accrual rates 
could consist of the incremental benefits 
provided by that part of the accrual rate 
that lies between 2 and 4 percent of 
compensation. Incremental segments are 
not permitted to overlap, and a 
component plan consisting of a specified 
incremental segment of employees’ 
accrual or allocation rates must include 
this segment of all employees’ rates. 
Thus, for example, a plan under which 
employees A, B and C have accrual 
rates of 1,1 and 2 percent, respectively, 
may not be restructured under this 
method into one component plan 
containing A’s 1 percent rate and the 
first 1 percent of C’s rate, and another 
plan containing B’s 1 percent and the 
remaining 1 percent of C’s rate. 

(D) Residual parts. Any residual parts 
of a plan or aggregated plan remaining 
after restructuring under one of the three 
methods provided above are also 
treated as a component plan. 

(ii) Consistency rules. A plan or 
aggregated plan may use only the 
employee group, the total rate or the rate 
segment method for any one plan year. 

In addition, a portion of a plan that is 
treated as part of one component plan 
for a plan year may not be treated as 
part of another component plan for the 
same plan year. 

(iii) Application of grouping rules. If 
the grouping rules 103 in § § 1.401(a)(4)- 
2(c)(5) or 1.401 (a)(4)-3(c)(3)(v) are used 


in combination with the employee group 
method in paragraph (d)(2)(i)(A) of this 
section, the grouping rules are permitted 
to be applied only after restructuring. If 
the grouping rules are used in 
combination with the total rate or rate 
segment methods in paragraphs 
(d)(2)(i)(B) or (d)(2)(i)(C) of this section, 
the grouping rates are permitted to be 
applied only before restructuring. 

(iv) Application of uniformity 
requirement for definitions of 
compensation. The uniformity 
requirement applicable to a definition of 
compensation under § 1.401(a)(4)-12(a) 
and to a compensation formula under 

5 1.401(a)(4)-3(p(2)(i)(B) is applied only 
after restructuring in the case of a plan 
or aggregated plan that uses the 
employee group method of paragraph 
(d)(2)(i)(A) of this section, and only 
before restructuring in the case of a plan 
or aggregated plan that uses the total 
rate or rate segment method of 
paragraph (d)(2)(i) (B) or (C) of this 
section. The same rule applies for 
purposes of the consistency rule of 
5 1.414(s)-lT(b). 

(v) Examples. The rules of this 
paragraph (d)(2) are illustrated by the 
following examples: 

Example 1. Company B maintains a defined 
benefit plan. The plan provides retirement 
benefits equal to 1 percent of final average 
compensation times years of service for 
employees at Plant X and 1.5 percent of final 
average compensation times years of service 
for employees at Plant Y. The plan may be 
treated as consisting of two component 
defined benefit plans, one providing 
retirement benefits equal to 1 percent of final 
average compensation times years of service 
to the employees at Plant X and another 
providing benefits equal to 1.5 percent of final 
average compensation times years of service 
to employees at Plant Y. Alternatively, the 
plan could be treated as consisting of two 
component defined benefit plans, one 
providing retirement benefits equal to 1 
percent of final average compensation to 
employees at Plants X and Y. and another 
providing benefits equal to 0.5 percent of final 
average compensation to employees at Plant 

Y. If both component plans satisfy sections 
410(b) and 401(a)(4). then the entire plan 
satisfies section 401(a)(4). 

Example 2. Assume the same facts as in 
Example 1. except that Company B also 
maintains another defined benefit plan 
providing retirement benefits equal to 2 
percent of career average compensation 
times years of service for employees at Plant 

Z. The plan covering employees at Plants X 
and Y could be aggregated with the plan 
covering employees at Plant Z under section 
410(b), and the aggregated plan could then be 
restructured into component plans. For 
example, the aggregated plan could be 
treated as consisting of two plans, one 
providing retirement benefits equal to 1 
percent of final average compensation times 
years of service to employees at Plant X and 


benefits equal to 2 percent of career average 
compensation times years of serv ice at Plant 
Z. and another providing benefiting equal to 
1.5 percent of final average compensation to 
employees at Plant Y. If both component 
plans satisfy sections 410(b) and 401(a)(4). 
then the entire aggregated plan satisfies 
section 401(a)(4). 

Example 3. Company C maintains a 
defined contribution plan for its employees 
A. B. C. D. E, and F. The employees have 
allocation rates of 6.9, 7,7.1. 9.9.10. and 10.1 
percent respectively. Assume that the six 
allocation rates may be grouped into two 
allocation rates of 7 and 10 percent using the 
rules in § 1.401(a)(4)-2(c)(5). The plan can be 
restructured into two component plans, one 
providing an allocation rate of 7 percent to 
employees A, B. and C and another providing 
on allocation rate of 10 percent to employees 
D. E. and F. Alternatively, the plan could be 
treated as consisting of one component plan 
providing an allocation rate of 7 percent to all 
employees and another providing 3 percent to 
employees D. E, and F. If both component 
plans satisfy sections 410(b) and 401(a)(4), 
then the entire plan satisfies section 401(a)(4). 

(3) Satisfaction of section 401(a)(4) by 
a component plan —The rules applicable 
in determining whether a component 
plan satisfies section 401(a)(4) are the 
same as those applicable to a plan or 
aggregated plan, except as provided in 
paragraph (d)(2) of this section. Thus, for 
example, in the case of a defined benefit 
plan, the normal and most valuable 
benefits tested under S 1.401(a)(4)-3 
must be separately identified with 
respect to each component plan. 
Similarly, a component plan that 
consists of a uniform formula under a 
defined benefit plan may be tested 
under the safe harbor tests of 

8 1.401(a)(4)-3(b) even if the other 
component plans are tested under the 
general test of 8 1.401 (a)(4)—3(c). Further, 
if a component plan includes portions of 
two plans, the special rules for 
aggregated plans in paragraph (c) of this 
section must be satisfied. 

(4) Satisfaction of section 410(b) by a 
component plan —(i) In general. The 
rules applicable in determining whether 
a component plan satisfies section 
410(b) are generally the same as those 
applicable to a plan or aggregated plan. 
Thus, for example, the mandatory 
aggregation rules of 8 1.410(b)—7(e) are 
applicable in determining whether a 
component plan satisfies the average 
benefit percentage test. However, the 
following special rules apply to 
component plans. First, the permissive 
aggregation rules of 8 1.410(b)—7(d) are 
not available. Second, a component plan 
identified using the total rate or rate 
segment method in paragraph (d)(2)(i) 

(B) or (C) of this section is deemed to 
satisfy the reasonableness standard of 

§ 1.410(b)—4(b). 
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(ii) Relationship to satisfaction of 
section 410(b) by plan or aggregated 
plan. Satisfaction of section 410(b) by 
component plans is relevant solely for 
purposes of determining whether a plan 
or aggregated plan that is tested on the 
basis of its component plans satisfies 
section 401(a)(4). The plan or aggregated 
plan must still independently satisfy 
section 410(b) in order to be a qualified 
plan. 

(5) Relationship to other restructuring 
rules. The rules in this paragraph (d) are 
applied prior to the restructuring rules in 
Q&A-2(b)(4),of § 1.401(a)-4. Thus, the 
restructuring rules in that section may 
be applied further to divide a component 
plan into distinct units based on 
different benefits, rights, and features in 
determining whether the component 
plan satisfies §§ 1.401(a) 4 and 

1.401fa)(4)—4. 

(6) Effect of restructuring under other 
sections . The restructuring rules 
provided in this paragraph (d) apply 
solely for purposes of section 401(a)(4). 
Thus, for example, a component plan is 
not treated as a separate plan under 
section 401(a)(26). 

§ 1.401(aX4M0 Testing of former 
employees. 

(a) In general. The requirements of 
section 401(a)(4) with respect to the 
amount of contributions and benefits 
and the availability of benefits, rights, 
and features under a plan apply 
separately to employees and former 
employees. This section contains rules 
for applying those requirements to 
former employees. Rules for determining 
whether a plan satisfies section 401(a)(4) 
with respect to the amount of 
contributions or benefits and the 
availability of benefits, rights, and 
features provided to former employees 
under the plan are set forth in 
paragraphs (b) and (c) of this section 
respectively. 

(b) Amounts of contributions or 
benefits —(1) Plans benefiting no former 
employees. A plan under which no 
former employee currently benefits 
satisfies section 401(a)(4) with respect to 
the amount of contributions or benefits 
provided to former employees. 

(2) Plans benefiting former 
employees —(i) General rule. A plan 
under which one or more former 
employees currently benefit satisfies 
section 401(a)(4) with respect to the 
amount of contributions or benefits 
provided to former employees if it 
satisfies § 1.401(a)(4)-l(b)(2) with 
respect to these contributions or 
benefits. If a plan is amended to 
increase benefits for former employees 
(for example, to provide an ad hoc cost- 
of-living adjustment), it is treated as 


currently benefiting the former 
employees affected by the amendment 
in the year the amendment first becomes 
effective. 

(ii) Special rule. A plan satisfies 
section 401(a)(4) with respect to the 
amount of benefits provided to former 
employees if the formula under which 
the benefits are provided docs not by its 
terms favor highly compensated 
employees or highly compensated 
former employees, the benefit is 
currently provided to at least 5 former 
employees, and at least 80 percent of the 
former employees to whom the benefit is 
currently provided are not highly 
compensated former employees. 

(iii) Proportional cost-of-living 
increases. A defined benefit plan 
satisfies section 401(a)(4) with respect to 
the amount of any ad hoc cost-of-living 
adjustments provided to former 
employees if the adjustments increase, 
on a uniform and consistent basis, the 
benefits of former employees in 
reasonable proportion to increases in 
the cost of living that occurred after 
these employees retired [at or after 
normal retirement age] or commenced 
receipt of benefits, or after a later date 
specified in the amendment granting the 
adjustments. 

[c] Availability of benefits, rights . or 
features —(1) Plans benefiting no former 
employees. A plan under which no 
former employee currently benefits 
satisfies section 401(a)(4) with respect to 
the availability of benefits, rights, and 
features provided to former employees if 
the plan satisfies §5 1.401 (a}-4 and 
1.401(a)(4)-4 with respect to these 
benefits, rights, or features. 

Alternatively, the plan satisfies section 
401(a)(4) with respect to the availability 
of benefits, rights, and features provided 
to the former employees if no changes in 
the availability of any benefits, rights, or 
features available to any former 
employee are made after the employee 
becomes a former employee, or if any 
changes in the availability of any 
benefits, rights, or features provided to 
any highly compensated former 
employee in plan years: beginning after 
December 31,1988, are applied on a 
consistent basis to all other employees 
and former employees under the plan. 

(2) Plans benefiting former 
employees— (i) General rule. A plan 
under which one or more former 
employees currently benefit satisfies 
section 401(a)(4) with respect to the 
availability of benefits, rights, and 
features provided to former employees if 
it satisfies §5 2.401(a)-4 and 1.401(a)(4)- 
4 with respect to these benefits, rights, 
or features. 

(ii) Special rule. A plan satisfies 
401(a)(4) with respect to the availability 


of benefits, rights, or features provided 
to former employees if the availability of 
these benefits, rights, or features does 
not by its terms favor former highly 
compensated employees, the benefits, 
rights, or features are currently provided 
to at least 5 former employees, and si 
least 60 percent of the former employees 
to whom the benefits, rights, or features 
are currently provided are not highly 
compensated former employees. 

(iii) Plan loans . For purposes of 
demonstrating that a plan satisfies 
section 401(a)(4) with respect to the 
availability of loans provided to former 
employees, an employer may treat as 
employees those former employees who 
are parties in interest within the 
meaning of section 3(14) of the 
Employee Retirement Income Security 
Act of 1974. 

S 1.401(a)(4)-11 Special rules. 

(a) In general. This section contains 
special rules for determining whether a 
plan satisfies section 401(a)(4). 

Paragraph (b) of this section contains 
rules for the treatment of the portion of 
an employee s accrued benefit or 
account balance that is attributable to 
rollovers and transfers between plans. 
Paragraph (c) contains rules relating to 
vesting. 

(b) Rollovers and transfers —(1) 
Rollovers and elective transfers. The 
portion of an employee’s accrued benefit 
or account balance that is attributable 

to rollover contributions described in 
section 402(a)(5) and 403(a)(4) or to 
elective transfers described in 
5 1.411(d)-4, Q&A-3(b). are not taken 
into account m determining whether the 
transferee plan satisfies 5 1.401(a)(4)- 
1(b)(2). 

(2) Other transfers. [Reserved) 

(c) Vesting —(1) In general. A plan, 
including an aggregated plan or 
component plan treated as a single plan 
under 5 1401(a}(4}-9. does not satisfy 
the nondi scrim inatory amount 
requirement of § 1.401 (a )(4)-l(b)(2) if the 
manner in which employees vest in their 
accrued benefits discriminates in favor 
of highly compensated employees. This 
determination is made after taking into 
account any relevant provisions of 
sections 401(a)(5)(E), 411(d)(1). 411(d)(2), 
and 411(e). 

(2) Deemed equivalence of statutory 
vesting schedules. For purposes of thia 
paragraph (c), when two or more plans 
with different vesting schedules are 
treated as a single plan for purposes of 
sections 410(b) and 401(a)(4), the 
minimum vesting rates required under 
the vesting schedules described in 
section 411(a)(2) (A) and (B) are treated 
as equivalent to one another, and the 
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minimum vesting rates required under 
the vesting schedules described in 
section 416(b)(1) (A) and (B) are treated 
as equivalent to one another. Thus, for 
example. Plan A. covering an employer’s 
nonhighly compensated employees and 
providing full vesting after completion of 
5 years of service and Plan B, covering 
the same employer’s highly 
compensated employees and providing 
vesting according to the schedule 
provided in section 411(a)(2)(B), do not 
fail to satisfy section 401(a)(4) when 
treated as a single plan merely because 
of this difference in vesting schedules. 

(d) Family aggregation rules. 
[Reserved] 

§ 1.401(a)(4)-12 Definitions. 

The following definitions apply for 
purposes of section 401(a)(4) and the 
regulations thereunder unless the 
context clearly indicates otherwise: 

(a) Compensation. “Compensation” 
means compensation determined under 
a definition of compensation that 
satisfies the requirements of section 
414(s) and the regulations thereunder 
and that is uniform for all employees 
under the plan, aggregated plan or 
component plan being tested. The 
applicable plan year under section 
414{s) for purposes of applying section 
401(a)(4) and the regulations thereunder 
is the plan year for which a 
determination is being made. Section 
401(a)(17) and the regulations 
thereunder contain additional 
limitations on the amount of 
compensation that may be taken into 
account with respect to any employee 
for a plan year. 

(b) Covered by a collective bargaining 
agreement. “Covered by a collective 
bargaining agreement'' means covered 
by a collective bargaining agreement 
within the meaning of 5 1.410(b)-6 (d) 
and (e). 

(c) Currently benefiting. “Currently 
benefiting” means benefiting within the 
meaning of S 1.410(b}-3, without regard 
to paragraphs (b)(2) (iv) and (v) thereof. 

(d) Defined benefit plan. “Defined 
benefit plan” means a defined benefit 
plan within the meaning of section 
414(j). 

(e) Defined contribution plan. 

“Defined contribution plan” means a 
defined contribution plan within the 
meaning of section 414(i). 

(f) Employee. “Employee” means an 
active employee, as defined in 

5 1.410(b)—9(a)(1), who is currently 
benefiting under the plan, aggregated 
plan, or component plan being tested. 

(h) Employer. “Employer” means an 
employer as defined in 5 1.410(b)-9(b). 

(i) ESOP. “ESOP” means an employee 
stock ownership plan that meets the 


requirements of section 4975(e)(7) and 
the regulations thereunder. 

(j) Former employee. “Former 
employee” means a former employee as 
defined in 5 1.410(b)—9(a). 

(k) Highly compensated employee. 
“Highly compensated employee” means 
an employee who is a highly 
compensated employee as defined in 
section 414(q). 

(l) Highly compensated former 
employee. “Highly compensated former 
employee” means a highly compensated 
former employee as defined in section 
414(q)(9). 

(m) Multiemployer plan. 
“Multiemployer plan” means a 
multiemployer plan within the meaning 
of section 414(f). 

(n) Nonhighly compensated employee. 
“Nonhighly compensated employee” 
means an employee who is not a highly 
compensated employee. 

(o) Nonhighly compensated former 
employee. “Nonhighly compensated 
former employee” means a former 
employee who is not a highly 
compensated former employee. 

(p) Professional. “Professional” means 
a professional as defined in $ 1.410(b)- 
9(g). 

(q) Qualified plan. “Qualified plan” 
means a plan that satisfies the 
requirements of section 401(a). A 
qualified plan includes an annuity plan 
described in section 404(a)(2). 

(r) Year of sendee. “Year of service” 
means a year of service as defined in 
section 411(a)(5) that is taken into 
account for purposes of benefit accrual 
or in determining allocations under the 
plan. The term includes a 1-year period 
of service under the elapsed time 
method of $ 1.410(a)—(7). An employee 
may be treated as credited with no more 
than 1 year of service with respect to 
any 12 consecutive month period, except 
for those cases in which additional 
service is required to be credited under 
section 410 or 411. 

5 1.401<aM4>-13 Effective dates. 

(a) In general. Sections 1.401(a)(4)-! 
through 1.401(a)(4)—13 apply to plan 
years beginning on or after January 1, 
1992. For plan years beginning before 
that date and on or after the first day of 
the first plan year to which the 
amendments made to section 410(b) by 
section 1112(a) of the Tax Reform Act of 
1986 apply, a plan must be operated in 
accordance with a reasonable, good 
faith interpretation of section 401(a)(4). 
Whether a plan is operated in 
accordance with a reasonable, good 
faith interpretation of section 401(a)(4) 
will generally be determined on the 
basis of all relevant facts and 
circumstances, including the extent to 


which an employer has resolved unclear 
issues in its favor. A plan will be 
deemed to be operated in accordance 
with a reasonable, good faith 
interpretation of section 401(a)(4) if it is 
operated in accordance with the terms 
of §5 1.401(a)(4)-2 through 1.401(a)(4)- 
13. 

(b) Transitional rule for governmental 
plans. Section 401(a)(4) is considered 
satisfied for plan years beginning before 
January 1,1993, in the cese of 
governmental plans described in section 
414(d). 

Par. 4. Section 1.401(a)(5>—1 as 
proposed on November 15,1988 (53 FR 
45917), is amended by: 

1. Removing reserved paragraphs (a). 

(b) and (f). 

2. Redesignating paragraphs (c), (d) 
and (e) as paragraphs (d). (e) and (f). 
and 

3. Adding new paragraphs (a), (b) and 

(c) . These added paragraphs and the 
headings of the redesignated paragraphs 
read as follows: 

5 1.401(a)(5)-1 Special rules relating to 
nondiscrimination requirements. 

(a) In general. Section 401(a)(5) sets 
out certain provisions that will not of 
themselves be discriminatory within the 
meaning of section 410(b)(2)(A)(i) or 
section 401(a)(4). The exceptions 
specified in section 401(a)(5) are not an 
exclusive enumeration, but are merely a 
recital of provisions frequently 
encountered that will not of themselves 
constitute prohibited discrimination in 
contributions or benefits. See section 
401(a)(4) and the regulations thereunder 
for the basic nondiscrimination rules. 

See 5 1.410(b)—4 for the rule of section 
410(b)(2)(A)(i) (relating to the 
nondiscriminatory classification test 
that is part of the minimum coverage 
requirements) referred to in section 
401(a)(5)(A). See paragraphs (b) through 
(f) of this section for special rules used 
in applying the section 401(a)(4) 
nondiscrimination requirements under 
the remaining provisions of section 
401(a)(5). 

(b) Salaried or clerical employees. A 
plan does not fail to satisfy the 
nondiscrimination requirements of 
section 401(a)(4) merely because 
contributions or benefits provided under 
the plan are limited to salaried or 
clerical employees. 

(c) Uniform relationship to 
compensation. A plan does not fail to 
satisfy the nondiscrimination 
requirements of section 401(a)(4) merely 
because the contributions or benefits of. 
or on behalf of, the employees under the 
plan bear a uniform relationship to the 
compensation (within the meaning of 
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section 414(s) and the regulations 
thereunder) of those employees. 

(d) Certain disparity permitted. * * * 

(e) Defined benefit plans integrated 
with social security * * * 

(f) Certain benefits not taken into 
account. • • • 

Par. 5. Section 1.410(b}-5 as proposed 
on May 18,1989 (54 FR 21437). is ' 
amended by adding the text of 
paragraph (d) and paragraph (e) to read 
as follows: 

$ 1.410(b)~5 Average benefit percentage 
test 

« t * * * 

(d) Calculation of employee benefit 
percentages —(1) In general. This 
paragraph (d) provides rules for 
calculating employee benefit 
percentages. These rules are generally 
the same as the rules used for 
calculating allocation and accrual rates 
under an aggregated plan under section 
401(a)(4), except that elective and 
matching contributions subject to 
section 401 (k) and (m) are taken into 
account. Since the average benefit 
percentage test applies only to 
employer-derived benefits, employee, 
contributions (including employee 
contributions subject to section 401 (m)) 
and benefits attributable to employee 
contributions are not taken into account 
in calculating employee benefit 
percentages. The amount of benefits 
attributable to employee contributions 
not allocated to separate accounts is 
calculated under $ 1.401(a)(4)—a(b), 
including any applicable safe harbor 
methods provided in that section. 
Paragraph (e) of this section contains 
additional optional rules for calculating 
employee benefit percentages. 

(2) Plans and plan years taken into 
account —(i) Testing group. Except as 
provided in paragraph (e)(2) of this 
section, all plans and portions of plans 
treated as a single plan under 

S 1.410(b)-7(e). and only those plans and 
portions of plans, are taken into account 
in calculating an employee's employee 
benefit percentage. This group of plans 
and portions of plans is referred to in 
this section as the “testing group.” 

(ii) Testing period. Except as provided 
in paragraph (e)(8) of this section, an 
employee’s employee benefit percentage 
is calculated on the basis of the plan 
years specified in S 1410(b)-8(b)(4). 
These plan years are referred to in this 
section as the “relevant plan years" or, 
in the aggregate, as the “testing period." 

(3) Contributions or benefits basis. 
Employee benefit percentages may be 
calculated either on a contributions or a 
benefits basis. Except as provided in 
paragraph (e)(2) of this section, 
employee benefit percentages for any 


testing period must be calculated on the 
same basis (contributions or benefits) 
for all plans or portions of plans in the 
testing group. Paragraphs (d)(4) and 
(d)(5) of this section set forth the general 
rules for calculating an employee s 
employee benefit percentage on a 
contributions or a benefits basis, 
respectively. These rules generally 
require an employer to add up an 
employee’s normal benefit accrual rates 
and allocation rates under any plans in 
the testing group to which the permitted 
disparity rules of section 401(1) are 
available. They then allow this sum to 
be adjusted by imputing permitted 
disparity. Finally, they require this 
amount to be increased by the 
employee’s normal benefit accrual and 
allocation rates under any plans in the 
testing group to which the permitted 
disparity rules of section 401(1) are not 
available (for example, the portion of a 
plan subject to section 401 (k)). 

Paragraph (d)(6) of this section sets forth 
an additional rule directing that an 
employee's most valuable accruals, 
rather than normal form accruals, be 
taken into account under some 
circumstances. 

(4) Calculation on a contributions 
basis. If employee benefit percentages 
for a testing group are calculated on a 
contributions basis for a testing period, 
each employee’s employee benefit 
percentage is calculated according to 
the following steps: 

(i) Calculate the allocations taken into 
account with respect to the employee 
under 8 1.401 (a)(4)—2(c) for the relevant 
plan year for each defined contribution 
plan or portion of a plan to which the 
permitted disparity rules of section 
401(1) are available. 

(ii) Calculate the employee's normal 
form accrual as defined in 8 1.401(a)(4)- 
8(c)(2)(i) for the relevant plan year under 
each defined benefit plan or portion of a 
plan to which the permitted disparity 
rules of section 401(1) are available, and 
then convert these accruals into 
equivalent allocations using the method 
prescribed in 8 2.402(a)(4)—e(c)(2)(ii). 
Accruals attributable to a plan 
provision, including an amendment, that 
provides past service credit must be 
taken into account for this purpose in 
the year the provision is effective if the 
provision has the effect of 
discriminating significantly in favor of 
highly compensated employees. The 
determination of whether such a 
provision causes significant 
discrimination is made by applying the 
principles of 8 1.401 (a)(4)—5(b) to all 
employees under all plans and portions 
of plans in the testing group. 

(iii) Add the allocations and 
equivalent allocations calculated in 


steps (i) and (ii), and divide the total by 
the employee’s compensation, as 
defined in 8 1.410(b)—9(c), for any one of 
the relevant plan years in the testing 
period (provided it is not a short year), 
or for the calendar year beginning and 
ending with or within such years. Except 
as provided in paragraph (e)(8) of this 
section, the same definition of 
compensation must be used to calculate 
all employee benefit percentages under 
all plans or portions of plans in the 
testing group for a testing period. It is 
not necessary, however, that the same 
definition of compensation be used for 
different testing periods. 

(iv) Adjust the amount determined in 
step (iii) by imputing permitted disparity 
using the method in 8 1.401(a)(4)—7(b). 
This adjustment is permitted, but not 
required. If it is made with respect to 
any nonhighly compensated employee’s 
employee benefit percentage under the 
testing group for a testing period, 
however, it must be made with respect 
to all highly compensated employees' 
employee benefit percentages under the 
testing group for the testing period. The 
compensation determined under step 

(iii) must be used in imputing permitted 
disparity for this purpose, without 
regard to § 1.401(a)(4)—7(d)(5). 

(v) Add the employee’s allocations 
and equivalent allocations for the 
relevant plan year under any defined 
contribution or defined benefit plans or 
portions of plans to which the permitted 
disparity rules of section 401(1) are not 
available, using the rules in steps (i) and 

(ii) , and divide the total by the 
employee’s compensation used in step 

(iii) . 

(vi) Add the rate determined in step 
(v) to the rate determined in step (iv). 
This is the employee’s employee benefit 
percentage for the testing period with 
respect to the testing group. 

(5) Calculation on a benefits basis. If 
employee benefit percentages for a 
testing group are calculated on a 
benefits basis for a testing period, each 
employee's employee benefit percentage 
is calculated according to the following 
steps: 

(i) Calculate the employee's normal 
form accrual as defined in 
§ 1.401(a)(4)8(c)(2)(i) for the relevant 
plan year under each defined benefit 
plan or portion of a plan to which the 
permitted disparity rules of section 
401(1) are available. In applying 
§ 1.401 (a)(4)—9(c)(2)(i), a uniform normal 
retirement age must be used for all 
employees. Accruals attributable to a 
plan provision, including an amendment, 
that provides past service credit must be 
taken into account for this purpose in 
the year the provision is effective if the 
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provision has the effect of 
discriminating significantly in favor of 
highly compensated employees. The 
determination of whether such a 
provision causes significant 
discrimination is made by applying the 
principles of $ 1.401 (a)(4)—5(b) to all 
employees under all plans and portions 
of plans in the testing group. 

(ii) Calculate the allocations taken 
into account with respect to the 
employee under 5 1.401(a)(4)-2(c) for the 
relevant plan year, for each defined 
contribution plan or portion of a plan to 
which the permitted disparity rules of 
section 401(1) are available, and convert 
these allocations into equivalent 
accruals using the method prescribed in 
§ 1.401(a)(4)-8(b)(2)(ii). In applying 

5 1.401(a)(4)-a(b)(2)(ii), the testing age 
used must be the uniform normal 
retirement age used in step (i). 

(iii) Add the accruals and equivalent 
accruals calculated in steps (i) and (ii), 
and divide the total by the employee's 
compensation, as defined in $ 1.410(b)- 
9(c), for any one of the relevant plan 
years in the testing period (provided it is 
not a short year), or for the calendar 
year beginning and ending with or 
within such years. Except as provided in 
paragraph (e)(0) of this section, the same 
definition of compensation must be used 
to calculate all employee benefit 
percentages under all plans or portions 
of plans in the testing group for a testing 
period. It is not necessary, however, that 
the same definition of compensation be 
used for different testing periods. 

(iv) Adjust the amount determined in 
step (iii) by imputing permitted disparity 
using the annual method in $ 2.402(a)(4)- 
7(c)(5)(ii). This adjustment is permitted, 
but not required. If it is made with 
respect to any nonhighly compensated 
employee's employee benefit percentage 
under the testing group for a testing 
period, however, it must be made with 
respect to all highly compensated 
employees’ employee benefit 
percentages under the testing group for 
the testing period. The compensation 
determined under step (iii) must be used 
in imputing permitted disparity for this 
purpose, without regard to § 1.401(a)(4)- 
7(d)(5). 

(v) Add the employee's accruals and 
equivalent accruals for the relevant plan 
year under any defined benefit or 
defined contribution plans or portions of 
plans to which the permitted disparity 
rules of section 401(1) are not available, 
using the rules in steps (i) and (ii), and 
divide the total by the employee's 
compensation used in step (iii). 

(vi) Add the rate determined in step 
(v) to the rate determined in step (iv). 
This is the employee’s employee benefit 


percentage for the testing period w ith 
respect to the testing group. 

(6) Requirements for certain plans 
providing early retirement benefits —(i) 
General rule. If a defined benefit plan or 
portion of a plan provides early 
retirement benefits in addition to normal 
retirement benefits to any highly 
compensated employee, and the average 
actuarial reduction for any of these 
benefits commencing in the 5 years prior 
to the plan's normal retirement age is 
less than 4 percent per year, then 
employee benefit percentages under the 
testing group must be computed under 
paragraphs (d)(4) and (d)(5) of this 
section on the basis of employees' most 
valuable accruals and allocations rather 
than normal form accruals and 
allocations. For this purpose, an 
employee's most valuable accrual is 
determined in a manner consistent with 
the rules in $ 1.401(a)(4)-8(c)(3), using 
the same benefit commencement date 
for all employees. 

(ii) Exception. Paragraph (d)(6)(i) of 
this section does not apply if early 
retirement benefits with average 
actuarial reductions described in that 
paragraph are currently available, 
within the meaning of §5 1.401(a}-4 and 
1.401(a)(4)-4. under plans or portions of 
plans in the testing group to a 
percentage of nonexcludable nonhighly 
compensated employees that is at least 
70 percent of the percentage of 
nonexcludable highly compensated 
employees to whom these benefits are 
currently available. 

(e) Additional optional rules —(1) 
Overview. This paragraph (e) contains 
various optional rules that may be used, 
alone or in combination, by an employer 
in calculating employee benefit 
percentages for a testing period. If any 
of these rules are used for a testing 
period, it must be applied, to the extent 
possible, on a uniform and consistent 
basis in calculating employee benefit 
percentages under all plans or portions 
of plans in the testing group for that 
period. 

(2) Calculation of employee benefit 
percentages without regard to plans of a 
different type —(i) General rule. An 
employer may determine employee 
benefit percentages under plans of one 
type (i.e., defined benefit or defined 
contribution plans) without regard to 
plans of a different type (i.e., defined 
contribution or defined benefit plans, 
respectively), using the method provided 
in this paragraph (e)(2). If this method is 
used to determine whether a defined 
benefit plan satisfies the average benefit 
percentage test, employee benefit 
percentages under all defined benefit 
plans in the testing group must be 
calculated on a benefits basis, and all 


allocations under any defined 
contribution plans in the same testing 
group must be disregarded (i.e., treated 
as zero). Thus, for example, if all of the 
defined contribution plans in a testing 
group satisfy the ratio test of section 
410(b)(1)(B), these plans are not only not 
required to satisfy the average benefit 
percentage test, but may aUo be 
disregarded in determining whether any 
defined benefit plans in the testing 
group satisfy the average benefit 
percentage test. If this method is used to 
determine whether a defined 
contribution plan satisfies the average 
benefit percentage test, employee 
benefit percentages under all defined 
contribution plans in the testing group 
must be calculated on a contributions 
basis, and all benefits under any defined 
benefit plans in the same testing group 
must be disregarded (i.e., treated as 
zero). Employees may not be treated as 
excludable employees solely because 
they are deemed to receive no benefit 
accrual or allocation under a plan under 
this optional method. This optional 
method may not be used if any of the 
plans in the testing group relies on any 
of the conversion methods provided in 
3 1.401(a)(4)—8 to satisfy section 
401(a)(4). 

(ii) Effect of use of method. A plan 
does not satisfy the average benefit 
percentage test using the method 
provided in this paragraph (e)(2) unless 
each of the plans of the employer of a 
different type (i.e., defined benefit or 
defined contribution) than the plan 
being tested satisfies section 410(b) 
using this method or the ratio test of 
section 410(b)(1)(B). 

(iii) Treatment of permitted 
disparity —(A) Plans of both types using 
method. If the method provided in this 
paragraph (e)(2) is used to determine 
whether one or more defined benefit 
plans and one or more defined 
contribution plans in a testing group 
satisfy the average benefit percentage 
test, permitted disparity may generally 
be taken into account, to the extent 
permitted under this section, in 
determining employee benefit 
percentages with respect to both the 
group of defined benefit plans in the 
testing group and the group of defined 
contribution plans in the testing group. If 
any employee currently benefits under 
both a defined benefit and a defined 
contribution plan in the testing group, 
however, permitted disparity may be 
taken into account only with respect to 
the group of defined benefit plans in the 
testing group, or with respect to the 
group of defined contribution plans in 
the testing group, but not both. 
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(B) Plans of only one type using 
method. If the method in this paragraph 
(e)(2) is used to determine whether one 
or more defined benefit plans or one or 
more defined contribution plans in a 
testing group, but not plans of both 
types, satisfy the average benefit 
percentage test (for example, where one 
group of plans satisfies the ratio test of 
section 410(b)(1)(B)), permitted disparity 
may be taken into account in 
determining employee benefit 
percentages under the group of plans 
subject to the average benefit 
percentage test only for those employees 
with respect to whom permitted 
disparity is not imputed, or otherwise 
taken into account, in testing any plans 
in the other group for discrimination 
under section 401(a)(4). 

(iv) Consistency rules. If the method 
in this paragraph (e)(2) is used, any rules 
in this section requiring consistency or 
uniformity in the application of an 
option or method in calculating 
employee benefit percentages under a 
testing group are satisfied if the options 
or methods are applied uniformly or 
consistently with respect to the group of 
defined benefit plans and defined 
contribution plans, respectively, in the 
testing group. 

(v) Example. The method provided in 
this paragraph (e)(2) is illustrated in the 
following example: 

Example. Employer A maintains two 
defined benefit plans, neither of which covers 
a group of employees that satisfies the ratio 
test of section 410(b)(1)(B), and a profit- 
sharing plan and a plan subject to section 
401 (k). both of which cover groups of 
employees satisfying section 410(b)(1)(B). The 
defined benefit plans will satisfy the average 
benefit percentage test if the ratio of the 
actual benefit percentages of all 
nonexcludable nonhighly compensated 
employees, computed on a benefits basis 
without regard to contributions under the 
profit-sharing plan or 401 (k) plan, is at least 
70 percent of the actual benefit percentage of 
all nonexcludable highly compensated 
employees, computed on a benefits basis 
without regard to contributions under the 
profit-sharing plan or 401 (k) plan. 

(3) Accrued-to-date method— (i) 
General rule. An employer may use the 
accrued-to-date method to calculate an 
employee's employee benefit percentage 
under paragraph (d)(5) of this section. If 
this method is used, the employee’s 
relevant benefit used for purposes of 
5 1.401(a)(4)-3(c)(3)(iii) (i.e., the 
employee’s total normal retirement 
benefit or, if paragraph (d)(6) is 
applicable, most valuable benefit, 
expressed as an annuity beginning at 
the same age pursuant to S 1.401(a)(4)- 
3(c)(2)), divided by the greater of the 
employee’s years of participation under 
the plan or years of credited service, is 


substituted for the accrual used in 
paragraph (d)(5) (i) and (v) of this 
section. Also (iv), the employee’s 
adjusted account balance, as defined in 
5 1.401(a)(4)—8(b)(3)(ii), divided by the 
employee’s years of participation in the 
plan, is substituted for the allocations 
used in paragraph (d)(5) (ii) and (v) of 
this section. 

(ii) Treatment of permitted disparity. 

If the accrued-to-date method provided 
in this paragraph (e)(3) is used, disparity 
may only be imputed using the accrued- 
to-date method in 8 1.401(a)(4)— 
7(c)(5)(iii). In imputing permitted 
disparity for this purpose, the 
compensation determined under 
paragraph (d)(5)(iii) of this section must 
be used. 

(iii) Special rule for past service 
credit . Years of service credited under a 
plan provision, including an amendment, 
granting past service credit may not be 
taken into account in applying the 
accrued-to-date method provided in this 
paragraph (e)(3) if the provision has the 
effect of discriminating significantly in 
favor of highly compensated employees. 
Thus, if a provision granting past service 
causes significant discrimination, any 
additional benefits or allocations 
resulting from the grant are taken into 
account, but the additional service is 
not. Whether such a provision causes 
significant discrimination is determined 
under the principles described in 
paragraph (d)(4)(ii) of this section. 

(iv) Uniform service or participation 
assumption. If the average actual years 
of credited service or plan participation 
for the nonhighly compensated 
employees taken into account for testing 
purposes is no greater than the average 
actual years of credited service or plan 
participation for highly compensated 
employees taken into account for testing 
purposes, an employer may assume that 
all employees under a testing group 
have the same number of years of 
credited service or plan participation for 
purposes of dividing an employee's 
relevant benefit or adjusted account 
balance by credited service or 
participation in paragraph (e)(3)(i) of 
this section. 

(4) Alternative method for calculating 
employee benefit percentages for 
certain defined benefit plans. For 
purposes of paragraph (d)(5) (i) and (v) 
of this section, an employer may 
calculate an employee’s normal form 
accrual (or most valuable accrual, if 
paragraph (d)(6) of this section is 
applicable) under a defined benefit plan 
by multiplying the employee’s relevant 
normal or most valuable accrual rate 
determined under 8 1.401(a)(4)—3(c)(3)(ii) 
by the employee’s compensation used in 


paragraph (d)(5)(iii) of this section. This 
method may not be used unless: 

(i) The only plans included in the 
testing group are defined benefit plans 
(or the method is applied to defined 
benefit plans tested under the method in 
paragraph (e)(2) of this section), and 
employee benefit percentages under 
these defined benefit plans are 
calculated on a benefits basis. 

(ii) Relevant normal or most valuable 
accrual rates are determined based on 
benefits commencing at a uniform or the 
same age for all employees. 

(iii) If an employee’s relevant normal 
or most valuable accrual rate is 
determined under 8 1.401(a)(4)-3(c)(3)(ii) 
using a compensation formula, the 
compensation formula is also used, 
subject to the requirements of paragraph 
(e)(8) of this section, to determine 
compensation for purposes of paragraph 
(d)(5)(iii) of this section. 

(5) Alternative method for converting 
benefits to contributions. If paragraph 
(d)(6) of this section is applicable, an 
employer may convert an employee’s 
most valuable accruals under a defined 
benefit plan for a relevant plan year into 
equivalent most valuable allocations for 
purposes of paragraph (d)(4) (ii) and (v) 
of this section using the method used by 
the employer for determining any 
increase in current liabilities (as defined 
in section 412(1)(7)) that are attributable 
to the employee for the year. For this 
purpose, current liabilities may include 
amounts attributable to projected 
accruals for the relevant plan year for 
which the determination of current 
liabilities is being made, if the 
projections are made on a reasonable 
basis applied consistently from year to 
year. Thus, for example, an employer 
may treat any increase in current 
liability attributable to an employee 
under a plan from one relevant plan 
year to the next as the employee’s 
equivalent most valuable allocation for 
the second year. 

(6) Imputation of permitted 
disparity —(i) Use of excess rates. An 
employee’s excess benefit percentage 
under a defined benefit excess plan, or 
positive rate under a defined benefit 
offset plan, multiplied by the employee’s 
compensation used under the plan in 
determining benefit accruals, may be 
substituted for the amount determined 
under paragraph (d)(5)(i) of this section 
as provided in this paragraph (e)(6). 
Excess benefit percentages, excess 
benefit plans, and offset plans are 
defined in 8 1 -401(1)—1(b). An employee’s 
positive rate is the rate at which 
benefits would accrue under an offset 
plan without regard to the offset. This 
method may not be used unless: 
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(A) The only plans included in the 
testing group are defined benefit plans 
(or the method is applied to defined 
benefit plans tested under the method in 
paragraph (e)(2) of this section, and 
those plans are allowed to impute 
permitted disparity under that 
paragraph), and employee benefit 
percentages under these defined benefit 
plans are calculated on a benefits basis. 

(B) Employee benefit percentages 
under the plans in the testing group are 
not required to be calculated on the 
basis of most valuable benefits under 
paragraph (d)(6) of this section. 

(C) The excess plan or offset plan 
satisfies section 401(1). 

(D) The excess plan or offset plan 
covers a group of employees that 
satisfies the ratio test of section 
410(b)(1)(B), and either provides benefits 
under the same uniform formula for all 
employees under the plan, or provides 
benefits under different uniform 
formulas, each of which benefits a group 
of employees that satisfies the ratio test 
of section 410(b)(1)(B). A formula will be 
treated as uniform for this purpose if it 
satisfies 5 1.401(a)(4>-3 (b)(2) or (b)(3) 
(without regard to any requirements 
relating to early retirement benefits or 
other subsidized forms of benefit). 

(E) Permitted disparity is imputed, to 
the extent possible, under paragraph 
(d)(5)(iv) of this section with respect to 
all other defined benefit plans in the 
testing group, but only for employees not 
benefiting under the excess plan or 
offset plan. 

(F) Any plan provision, including an 
amendment, granting past service credit 
under the excess or offset plan does not 
have the effect of discriminating 
significantly in favor of highly 
compensated employees. Whether such 
a provision causes significant 
discrimination is determined under the 
principles described in paragraph 
(d)(4)(ii) of this section. 

(ii) Uniform compensation 
assumption. For purposes of imputing 
disparity under paragraphs (d)(4)(iv) 
and (d)(5)(iv) of this section, the 
compensation of an employee who is 
currently benefiting only under one or 
more plans in the testing group that do 
not determine benefit accruals or 
allocations by reference to individual 
employees’ compensation (for example, 
plans granting flat dollar accruals for 
each year of service) may be deemed to 
be equal to the average compensation of 
all nonexcludable employees benefiting 
under such plans. In addition, the 
covered compensation of the employee 
may be calculated based on the average 
age of all such nonexcludable 
employees benefiting under such plans. 


Covered compensation is defined in 
5 1.401(l)-l(b)(9). 

(7) Three-year averaging period —(i) 
General rule. An employer may 
calculate an employee’s employee 
benefit percentage for a testing period 
as the average of the employee s 
employee benefit percentages calculated 
separately for the testing period and for 
the immediately preceding one or two 
testing periods (referred to in this 
section as an ’’averaging period"). 

(ii) Consistency rule. Employee 
benefit percentages that are averaged 
together within an averaging period 
must be calculated on a consistent 
basis. Thus, for example, they must be 
calculated as a percentage of the same 
definition of compensation. 

(8) Alternative definitions of 
compensation —(i) Compensation 
formulas. Compensation determined 
under a compensation formula that 
satisfies 8 1.401(a)(4)-3(f)(2) may be 
used in lieu of an employee’s current 
compensation in paragraph (d)(5)(iii) of 
this section. Except as provided in 
paragraph (e)(8)(iii) of this section, the 
same formula must be used to calculate 
all employee benefit percentages under 
the testing group for a testing period. In 
addition, the compensation taken into 
account under the formula must be 
determined based on the plan year of 
the plan or plans that use the 
compensation formula to determine 
benefits. Thus, for example, employee 
benefit percentages under a testing 
group that includes a calendar year plan 
which determines employees' accrued 
benefits on the basis of their career 
average W-2 compensation may 
generally be calculated using career 
average calendar-year W-2 
compensation in lieu of current 
compensation in paragraph (d)(5)(iii). 

(ii) Special rule for determining 
whether alternative definitions are 
discriminatory. A definition of 
compensation not described In 
8 1.414(s)-lT(c) (for example. W-2 
compensation) generally may not be 
used in paragraph (d)(4)(iii) or (d)(5)(iii) 
unless it satisfies the nondiscrimination 
requirements of 8 1.414(s)-lT(d)(2). For 
purposes of the average benefit 
percentage test, these requirements must 
be satisfied with respect to all 
employees taken into account in 
determining whether the test is satisfied. 
Similarly, under 8 1.401(a)(4)—3(f)(2). a 
compensation formula that takes into 
account compensation determined under 
a definition not described in 8 1.414(g)- 
1T(c) generally may not be used in lieu 
of current compensation in paragraph 
(d)(5)(iii) of this section unless the 
definition of compensation taken into 
account satisfies the same 


nondiscrimination requirements. These 
nondiscrimination requirements are 
deemed to be met for purposes of the 
average benefit percentage test, 
however, if it is reasonable to believe 
that the definition used does not result 
in an average benefit percentage that is 
significantly higher than the average 
benefit percentage that would be 
determined using a definition that 
actually satisfied those requirements 
with respect to all employees. 

(iii) Use of different definitions for 
certain groups of employees. A 
definition of compensation or 
compensation formula may be used in 
paragraphs (d)(4)(tii) and (d)(5)(iii) to 
calculate employee benefit percentages 
for all employees benefiting under a 
plan or group of plans in a testing group, 
if the definition or formula would satisfy 
section 414{s) or 8 1.401 (a)(4)—3(f)(2), 
respectively, if the nondiscrimination 
requirements of those sections were 
applied solely with respect to that group, 
and if it is reasonable to believe that the 
definition used will not result in an 
average benefit percentage that is 
significantly higher than the average 
benefit percentage that would be 
determined using a definition that 
satisfied those requirements with 
respect to all employees. In the case of a 
compensation formula, this rule is only 
available for purposes of paragraph 
(d)(5)(iii) of this section. 

(9) Additional rules. The 
Commissioner may. in revenue rulings, 
notices, and other guidance of general 
applicability, provide additional rules 
for calculating average benefit 
percentages, including rules limiting the 
use of any of the optional methods 
provided in this paragraph (e). 

Par. 6. Section 1.410{b)-10 as proposed 
on May 18.1989 (54 FR 21437) is 
amended by revising paragraph (a) and 
adding paragraph (d) to read as follows: 

§ 1.410(b)-10 Effective dates and 
transition rules. 

(a) General rule. The minimum 
coverage rules of section 410(b), as 
amended by section 1112 of the Tax 
Reform Act of 1986, and the provisions 
of 8 1.410(b) -2 through -9, other than 
8 1.410(b)-5, apply to plan years 
beginning on or after January 1,1989. 

See paragraph (d) of this section for the 
effective date of 8 1.410(b}-5. 

• • • • • 

(d) Effective dote for average benefit 
percentage test . Section 1.410(b)-5 
applies to plan years beginning on or 
after January 1,1991. For plan year 
beginning before that date and on or 
after the first day of the first plan year 
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to which the amendments made to 
section 410(b) by section 1112(a) of the 
Tax Reform Act of 1986 apply, a plan 
must be operated in accordance with a 
reasonable, good faith interpretation of 
sections 410(b)(2)(A)(ii) and 410(b)(2) (B) 
through (E). Whether a plan is operated 
in accordance with a reasonable, good 
faith interpretation of those sections will 
generally be determined on the basis of 
all relevant facts and circumstances, 
including the extent to which an 
employer has resolved unclear issues in 
its favor. A plan will be deemed to be 
operated in accordance with a 
reasonable, good faith interpretation of 
those sections if it is operated in 
accordance with the terms of { 1.410(b)- 
5. 

Par. 7. A-l of S 1.411(dH as 
published on July 11.1988, 53 FR 2005a 
is amended by adding the following 
sentence at the end of paragraph (b)(1): 

§ 1.411(d)-4 Section 411(dH6) protected 

benefits. 

* • * « • 

A-l: * • * 

(b) Optional forms of benefit —(1) In 
general. * # * See { 1.401 (a)(4)-4(d) for 
the definition of an optional form of 
benefit for plan years beginning on or 
after the later of January 1,1991 or the 
first day of the first plan year for which 
the amendments made to section 410(b) 
by section 1112(a) of the Tax Reform 
Act of 1986 apply to a plan. 

• * * • # 

Fred T. Goldberg, Jr„ 

Commissioner of Internal Revenue. 

|FR Doc. 90-10972 Filed 5-10-90; 8:45 am) 

BIllJMQ CODE 4f30~41-M 


26 CFR Part 1 
I EE-44-871 
RIM 1545-AK46 
Minimum Participation 

agency: Internal Revenue Service, 

Treasury. 

action: Notice of proposed rulemaking. 

summary: This document contains a 
proposed regulation relating to minimum 
participation requirements under section 
401(a)(26) of the Internal Revenue Code 
of 1986. The proposed regulation reflects 
changes made by section 1112 (b) and 
(e) of the Tax Reform Act of 1986 (TRA 
86), and sections 1011(h), 6055 and 6065 
of the Technical and Miscellaneous 
Revenue Act of 1986 (TAMRA). The 
regulation will provide the public with 
guidance on the minimum participation 
requirements and will affect sponsors of. 


and participants in, qualified pension, 
profit-sharing and stock bonus plans. 

This regulation is being issued in 
conjunction with regulations under 
section 401(a)(4). The section 401(a)(4) 
regulations, in combination with the 
minimum coverage requirements of 
section 410(b), result in a coordinated 
nondiscrimination rule that prohibits a 
qualified retirement plan from being 
designed or operated to favor highly 
compensated employees. Because the 
proposed regulations being issued under 
section 401(a)(4) set out clear and 
comprehensive nondiscrimination tests 
for the first time, it has been possible to 
substantially simplify the legal and 
administrative requirements contained 
in the proposed regulation under section 
401(a)(28). 

date3: Written comments must be 
received by July 13,1990. Requests to 
speak (with outlines of oral comments) 
at a public hearing scheduled for 
Wednesday, September 26,1990, at 10:00 
a.m., and continuing at 10:00 a.m. each 
day. if necessary, on Thursday. 
September 27,1990, and Friday, 
September 28,1990, must be received by 
Wednesday, September 12,1990. See 
notice of hearing published elsewhere in 
this issue of the Federal Register. 

addresses: Send comments, requests to 
appear at the public hearing, and 
outlines of comments to be presented to: 
Internal Revenue Service, P.O. Box 7004. 
Ben Franklin Station. Attention: 
CC:CORP:T:R (EE-44-87), Room 4429, 
Washington, DC 20044. 

FOR FURTHER INFORMATION CONTACT: 

Concerning the regulation, Michael E. 
Lloyd, Office of the Assistant Chief 
Counsel (Employee Benefits and Exempt 
Organizations) at (202) 343-6954 (not a 
toll-free number). Concerning the 
hearing. Carol Savage, Regulations Unit, 
at (202) 343-0232, or (202) 506-3935 (not 
a toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

On February 14,1989, the Federal 
Register (FR 6710) published proposed 
amendments to the Income Tax 
Regulations (26 CFR part 1) under 
section 401(a)(26) of the Internal 
Revenue Code of 1988 (Code). Hie 
proposed amendments conformed the 
regulations to section 1112 (b) and (e) of 
TRA *86 (100 Stat 2444), and sections 
1011(h), 6055 and 6065 of TAMRA (102 
Stat 3464). A public hearing on the 
proposed regulation was announced in 
51 FR 32453 and held on October 30, 

1989. After consideration of all 
comments regarding the proposed 
regulation, the proposed regulation is 


withdrawn, and a new proposed 
regulation is added in its place. 

Special Analyses 

It has been determined that these 
proposed rules are not major rules as 
defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysis 
is not required. It has also been 
determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.C 
chapter 5) and the Regulatory Flexibility 
Act (5 U.S.C. chapter 6) does not apply 
to this regulation, and. therefore, an 
initial Regulatory Flexibility Analysis is 
not required. Pursuant to section 7805(f) 
of the Internal Revenue Code, this 
proposed regulation will be submitted to 
the Administrator of the Small Business 
Administration for comment on its 
impact on small business. 

Comments and Requests To Appear at 
tho Public Hearing 

Before adopting this proposed 
regulation, consideration will be given 
to any written comments that are 
submitted (preferably eight copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying in their 
entirety. Because the Treasury 
Department expects to issue a final 
regulation on this matter as soon as 
possible, a public hearing will be held at 
10:00 a.m. on Wednesday, September 26, 
1990, and continued, if necessary, on 
September 27 and 28.1990, in the IRS 
Auditorium, Seventh Floor, 7400 
Corridor, Internal Revenue Building, 

1111 Constitution Ave., NW„ 
Washington, DC. Written comments 
must be received by July 13,199a 
Requests to speak (with outlines of oral 
comments) at the public hearing must be 
received by Wednesday, September 12, 
1990. See notice of hearing published 
elsewhere in this issue of the Federal 
Register. 

Drafting Information 

The principal authors of the proposed 
regulation are Michael E. Lloyd and 
Nancy J. Marks of the Office of the 
Assistant Chief Counsel (Employee 
Benefits and Exempt Organizations), 
Internal Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
the proposed regulation on matters of 
both substance and style. 

Approach Taken in Drafting 

The proposed regulation has been 
drafted with the objective of providing 
guidance that is simple, clear, and 
administrate. Design-based safe 
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harbors are provided, where 
appropriate, in order to simplify the 
testing process while providing certainty 
in plan design. Flexible testing 
approaches based on facts and 
circumstances are provided in situations 
where the slight increase in certainty 
provided by objective numerical testing 
standards would be significantly 
outweighed by the administrative 
problems of data collection and 
numerical calculations. 

Amendments to Qualified Plans 

Generally, section 401(a)(28) imposes 
new minimum participation 
requirements that plans must meet in 
order to be qualified under section 
401(a). These rules are, in general, 
operational. To the extent that a plan 
does not meet the requirements of 
section 401(a)(26), the plan must be 
amended as of the date provided herein 
in order to retain qualification, such 
amendment to be effective as of the first 
day of the first plan year to which 
section 401(a)(26) applies. 

Statutory Analysis 

Section 401(a)(26) requires that each 
qualified plan benefit at least the lesser 
of 50 employees or 40 percent of all 
employees of the employer (the 
minimum participation rule). The 
minimum participation rule applies 
separately to each qualified plan of an 
employer. Section 401(a)(26) generally is 
effective with respect to plan years 
beginning after December 31,1986. 

Introduction 

The section 401(a)(26) minimum 
participation rules were added by TRA 
*88 in conjunction with amendments to 
the minimum coverage requirements of 
section 410(b). The primary purpose of 
section 401(a)(28), like section 410(b) 
and section 401(a)(4), is to ensure that 
tax favored pension, stock bonus or 
profit sharing plans do not discriminate 
in favor of the highly compensated 
employees of the employer maintaining 
the plan. Together the three provisions 
require that the coverage of rank and 
file employees bear a reasonable 
relationship to the coverage of highly 
compensated employees and that the 
benefits provided to rank and file 
employees be substantially equivalent 
to the benefits provided to highly 
compensated employees. 

Specifically. Congress enacted section 
401(a)(28) to address two fundamental 
concerns. First, the rules are intended to 
promote the nondiscriminatory 
provision of benefits by limiting the 
extent to which an employer is able to 
design different benefit formulas for 
different employees in order to 


maximize benefit disparities in favor of 
highly compensated employees. Second, 
the rules are intended to limit the extent 
to which a defined benefit plan operates 
as an individual account for one 
employee, or a small group of the 
employer’s employees, by currently 
benefiting only one or a few of the 
employer’s highly compensated 
employees or by maintaining accrued 
benefits for only one or a few such 
employees. 

Withdrawal and Reproposal of the 
Section 401 (a)(26) Regulation 

The proposed regulation under section 
401(a)(28) was published on February 14. 
1989 (54 FR 6710). Comments were 
requested and a hearing was held on 
October 30,1989. 

As a result of these comments, and 
similar comments received on related 
provisions, the Internal Revenue Service 
undertook a comprehensive 
reexamination of existing guidance on 
participation, coverage, and 
nondiscrimination. The goal of this 
reexamination was to develop a 
coordinated set of greatly simplified 
rules that would implement the 
nondiscrimination policies of the Tax 
Reform Act of 1988 (TRA ’88). 

The cornerstone of this review has 
been the development of new proposed 
regulations under section 401(a)(4) 
relating to nondiscrimination in 
contributions or benefits. These 
regulations are being issued 
simultaneously with the reproposed 
section 401(a)(26) proposed regulation 
and address such areas as 
comparability and the average benefits 
test under section 410(b). Also, 
additional regulatory guidance is being 
issued on permitted disparity under 
section 401(1). the definition of 
compensation under section 414(s), the 
compensation limitation of section 
401(a)(17), and other related provisions. 

As a result of the guidance provided 
in the proposed regulations under 
section 401(a)(4), it has been possible to 
significantly simplify many aspects of 
the proposed regulation under section 
401(a)(26) that was published in the 
Federal Register on February 14,1989 
(prior regulation). These changes 
necessitate the withdrawal of the prior 
regulation and the insertion of these 
proposed amendments (proposed 
regulation). 

Significant Changes 

Current Benefit Structure Testing 

Section 401(a)(28)(I) states that the 
Secretary may provide that any separate 
benefit structure, trust, or other 
arrangement is to be treated as a 


separate plan for purposes of section 
401{a)(26). The statutory provision for 
separate testing of current benefit 
structures is to be exercised, where 
necessary, to limit the extent to which 
an employer is able to design different 
benefit formulas for different employees 
to maximize benefit disparities in favor 
of highly compensated employees while 
treating the formulas as comparable for 
purposes of sections 410 and 401(a)(4). 

The prior regulation exercised this 
grant of authority by providing that any 
differences in benefits, rights, and 
features in a plan create separate 
current benefit structures that each must 
satisfy section 401(a)(26) separately. In 
this proposed regulation, the Secretary 
has greatly simplified the prior 
regulation by eliminating all current 
benefit structure testing. The decision 
not to exercise the statutory grant of 
discretion to test separate current 
benefit structures under section 
401(a){26) at this time was made 
because we believe that the relevant 
underlying statutory purpose of section 
401(a)(26) is adequately addressed by 
the simultaneous publication of 
comprehensive guidelines on the 
nondiscrimination requirements under 
section 401(a)(4). These proposed 
section 401(a)(4) regulations address 
many of the potential sources of 
significant benefit disparity addressed 
in the legislative history to section 
401(a)(26). 

The inherent interrelationship 
between the nondiscrimination rules of 
section 401(a)(4) and the requirements of 
section 401(a)(26) is evidenced by the 
legislative history to section 401(a)(26) 
and has been an important factor in the 
reexamination of the regulation under 
section 401(a)(26). This direct 
interrelationship is most apparent in the 
context of exercising the statutory grant 
of regulatory authority to define and test 
separate benefit structures, thereby 
limiting the extent to which plan 
benefits differ in ways that maximize 
benefits for highly compensated 
employees without providing 
comparable benefits for rank and file 
employees. 

Specifically, in enacting section 
401(a)(26), Congress reviewed and 
criticized the positions taken by the 
Service in Revenue Ruling 81-202,1981- 
2 C.B. 93, in interpreting the 
nondiscrimination requirements of 
section 401(a)(4). That ruling sets forth 
rules for comparing differences in 
benefit formulas, distribution forms, and 
other benefits, rights, and features under 
plans that are tested as a single plan to 
satisfy the requirements of section 
401(a)(4) and 410(b). 
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The legislative history elaborating on 
the provisions of and need for section 
401(a)(26) focuses on the 
nondiscrimination testing methodology 
of Rev. RuL 81-202 and enumerates a 
number of areas in which the 
comparability analysis of Rev. RuL 
81-202 fails to adjust for differences in 
benefits, rights, and features that are of 
significant value to employees. The 
legislative history further recognizes the 
difficulty of developing rules that 
adequately adjust for some of these 
differences. 

The proposed regulations being issued 
simultaneously under section 401(a)(4) 
directly address the testing methodology 
of Rev. Rul. 81-202 in addition to 
developing guidance on related aspects 
of nondiscrimination testing under 
section 401(a)(4). The comprehensive 
guidance on section 401(a)(4) 
nondiscrimination testing provided 
under these regulations specifically 
addresses the congressional criticism of 
nondiscrimination testing reflected in 
the legislative history to section 
401(a)(26). 

Prior Benefit Structure Testing 

The proposed regulation substantially 
reduces the complexity of the section 
401(a)(28) testing requirements for prior 
benefit structures. The proposed 
regulation, like the prior regulation, 
requires testing of prior benefit 
structures only in the case of defined 
benefit plans and treats all prior benefit 
accruals as a single benefit structure. 

The prior regulation provided six 
alternative tests that an employer could 
apply in satisfying section 401(a)(28) for 
a prior benefit structure. In contrast, the 
proposed regulation provides a single 
flexible prior benefit structure test. 

Testing Methodology 

Section 401(a)(26] requires that a plan 
satisfy the stated requirements on each 
day of a plan year. The prior regulation 
also provided for testing on this basis. In 
response to comments, and in order to 
reduce the testing burden on employers 
and better integrate testing requirements 
under sections 401(a)(26). 420(b), and 
401(a)(4). the proposed regulation 
provides a simplified method for testing 
under section 401(a)(26). Under this 
simplified method, a plan may satisfy 
section 401(a)(26) on a single day in a 
plan year, as long as the day selected is 
reasonably representative of the 
employer’s workforce and the plan’s 
coverage. 


Analysis 

Applicable to Plans Separately 

Section 401(a)(26) applies separately 
to each plan of the employer. Thus, 
plans may not be aggregated to satisfy 
the requirements of section 401(a](28) 
even where the plans are identical in all 
respects or where the plans are treated 
asa single plan for purposes of section 
401(a)(4) and section 410(b). 

The proposed regulation provides 
generally that each single plan within 
the meaning of section 414(1) is a 
separate plan for purposes of section 
401(a)(28). A plan that is treated as a 
single plan under section 414(1) is, 
however, treated as comprising separate 
plans if disaggregated pursuant to the 
proposed regulation. Examples of 
situations in which the proposed 
regulation provides for disaggregation 
are as follows: (1) The plan benefits 
both collectively bargained and 
noncollectively bargained employees: 

(2) the plan contains an employee stock 
ownership (ESOP) component and a 
non-ESOP component; or (3) the plan is 
maintained by more than one employer 
(multiple employer plan). In general, 
these disaggregation provisions parallel 
similar provisions in section 410(b) and 
section 401(a)(4). 

Plans That Are Excepted From Section 
401(a)(26) 

The proposed regulation provides four 
exceptions to section 401(a)(28). Plans 
meeting the requirements of these 
exceptions are treated as satisfying 
section 401(a)(26) without further testing 
of participation under the plan. 

1. Plans not benefiting highly 
compensated employees 

A plan, other than a top-heavy plan 
under section 418, satisfies section 
401(a)(26) if the plan does not currently 
benefit any employee or former 
employee who is a highly compensated 
employee of the employer. The proposed 
regulation eliminates a five-year 
lookback requirement imposed on this 
exception in the prior regulation. 

2. Multiemployer Plans 

A multiemployer plan, or portion 
thereof, that benefits only employees 
included in a unit of employees covered 
by a collective bargaining agreement Is 
not required to meet the minimum 
participation requirements of section 
401(a)(26). A multiemployer plan that 
also covers employees not included in a 
unit of employees covered by a 
collective bargaining agreement is 
required to satisfy section 401(a)(26). A 
special testing rule added to the 
proposed regulation, however, permits 


such multiemployer plans to satisfy 
section 401(a)(26) if the plan as a whole 
benefits at least 50 employees. 

3. Underfunded Defined Benefit Plans 

Certain underfunded defined benefit 
plans are treated as satisfying the 
requirements of section 401(a)(28). The 
proposed regulation expands the 
availability of this exception by 
removing three and five year limitations 
imposed in the prior regulation. 

4. Acquisitions and Dispositions 

The proposed regulation provides that 
rules similar to the rules in section 
410(b)(6)(C) apply in the event of an 
acquisition or disposition. 

Minimum Participation Requirements 

If a plan does not satisfy one of the 
exceptions mentioned above, the plan 
must satisfy section 401(a)(26) for the 
plan year. A plan generally satisfies 
section 401(a)(26) for a plan year if the 
plan benefits the lesser of 50 employees 
of the employer or 40 percent of the 
employees of the employer. 

A defined contribution plan satisfies 
this requirement if it provides current 
benefits to the requisite number of 
employees of the employer and satisfies 
the requirement automatically if it does 
not currently benefit any employees or 
former employees. A defined benefit 
plan satisfies this requirement with 
respect to current accruals by providing 
a current benefit to the requisite number 
of employees of the employer and 
satisfies the requirement with respect to 
its prior benefit structure if the requisite 
number of employees either have a 
meaningful accrued benefit or are 
currently receiving a meaningful benefit 
accrual. Former employees may be 
aggregated with employees in 
establishing that the requisite number of 
employees have a meaningful accrued 
benefit under the plan. 

A defined benefit plan that is a 
multiemployer plan satisfies the prior 
benefit structure rule for a plan year if 
the multiemployer plan either provides 
meaningful benefits to at least 50 
employees for a plan year. or 50 
employees have meaningful accrued 
benefits under the plan. For purposes of 
this rule, all employees benefiting under 
the multiemployer plan may be 
considered. 

The determination of whether the 
employer is providing (or has provided) 
meaningful benefits is based on all of 
the facts and circumstances in a manner 
consistent with the section 401(a)(26) 
policy objective of limiting the extent to 
which a defined benefit plan operates as 
an individual account for one employee 






19938 


Federal Register / Vol. 55, No. 93 / Monday, May 14. 1990 / Proposed Rules 


or a small group of employees. 
Accordingly, an ongoing defined benefit 
plan will typically satisfy the prior 
benefit structure requirements 
concurrently with satisfaction of the 
general plan requirements. A plan that 
satisfies one of the six prior benefit 
structure tests in $ 1.401(a)(26}-8 of the 
prior proposed regulation is deemed to 
satisfy this requirement. 

Testing Former Employees 

The proposed regulation provides that 
if a defined benefit plan provides 
additional benefits to former employees 
during a plan year, the plan must satisfy 
section 401(a)(28) with respect to former 
employees. A plan satisfies section 
401(a)(26) with respect to former 
employees if the plan either satisfies the 
minimum participation rule (i.e., benefits 
at least the lesser of 50 former 
employees or 40 percent of the former 
employees of the employer) or satisfies 
a special rule provided in the proposed 
regulation. This special rule is satisfied 
if a plan benefits at least 5 former 
employees and either benefits more than 
95 percent of all former employees with 
accrued benefits under the plan or at 
least 60 percent of the former employees 
receiving an additional benefit are non- 
highly compensated employees. 

Testing Methods 

Section 401(a)(26) requires that a plan 
satisfy section 401(a)(26) on each day of 
the plan year. The proposed regulation, 
however, provides a simplified testing 
method. Under the simplified testing 
method, a plan is treated as satisfying 
section 401(a)(26) if the plan satisfies 
section 401(a)(26) on a single day during 
the plan year as long as the day selected 
is reasonably representative of the 
employer’s employees and the plan’s 
coverage. 

Transition Rules 

The proposed regulation provides a 
special transition rule for governmental 
plans and certain section 403(b) 
annuities. Also, the proposed regulation 
provides special transition rules for 
early retirement "window period’’ 
benefits and plans that have a 
minimum-period-of-service requirement 
or a last-day-of-the-year requirement. 

Effective Date 

Section 401(a)(26) generally is 
effective with respect to plan years 
beginning after December 31,1988. A 
deferred effective date applies with 
respect to certain collectively bargained 
plans. 


Delegation to the Commissioner 

The proposed regulation contains a 
delegation of authority to the 
Commissioner to provide additional 
guidance by revenue rulings, notices or 
other documents of general 
applicability, as may be necessary or 
appropriate for the application of the 
proposed regulation. No inferences 
should be drawn with respect to the 
manner in which the Commissioner may 
exercise other delegations of authority 
provided for in this or other regulations. 

List of Subjects in 26 CFR 1.401-0— 
1.425-1 

Income taxes, Employee benefit plans. 
Pensions. 

Proposed Amendments to the 
Regulations 

The proposed amendments to 26 CFR 
part 1 are as follows: 

Income Tax Regulations 

Paragraph 1. The authority citation for 
part 1 is amended by adding the 
following citation: 

Authority: 28 U.S.C. 7605 # * * 

§§ 1.401(a)(28)-l through (a)(26}-8 also issued 
under 28 U.S.C. 401(a)(26). * * * 

Par. 2. New $§ 1.401(a)(26)-0 through 
1.401(a)(26)-9 are added to read as 
follows: 

9 l.401(aM26M) Table of contents. 

This section lists the paragraphs 
contained in §5 1.401(a)(26)-l through 
1.401(a)(26)-9. 

Section 1.402(a)(26)-l. Minimum 
participation requirements 

(a) General rule. 

(b) Exceptions to section 401(a)(26). 

(1) Plans that do not benefit any highly 
compensated employees. 

(2) Multiemployer plan exception. 

(3) Certain underfunded defined benefit 
plans. 

(4) Qualified cash or deferred arrangements 
maintained by employers that include 
certain governmental or tax-exempt 
entities. 

(5) Certain acquisitions or dispositions. 

(c) Additional rules. 

Section t.401(a)(26}-2 . Minimum 
participation rule 

(a) General rule. 

(b) Frozen plans. 

(1) Defined contribution plans. 

(2) Defined benefit plans. 

(c) Plan. 

(1) In general. 

(2) Separate asset pools are separate plans. 

(d) Disaggregation of certain plans. 

(1) Plans benefiting collectively bargained 
employees. 

(2) ESOPs. 

(3) Plans benefiting otherwise excludable 
employees. 


(4) Plans maintained by more than one 
employer. 

(5) Defined benefit plans with other 
arrangements. 

Section 1.401(a)(26)-3. Rules applicable to a 
defined benefit plan's prior benefit structure 

(a) General rule. 

(b) Prior benefit structure. 

(c) Testing a prior benefit structure. 

(1) General rule. 

(2) Meaningful benefits. 

(d) Multiemployer plan rule. 

Section 1.401(a)(26)-4. Testing former 
employees 

(a) Scope. 

(b) Minimum participation rule for former 

employees. 

(c) Special rule. 

(d) Excludable former employees. 

(1) General rule. 

(2) Exception. 

Section t.401(o)(26}-5. Employees who 
benefit under a plan 

(a) Benefiting under a plan. 

(b) Section 401 (k) and section 401 (m). 

(c) Certain plan limits. 

(dj Sequential or concurrent benefit offset 
arrangements. 

(1) In general. 

(2) Offset by sequential or grandfathered 
benefits. 

(3) Concurrent benefit offset arrangements. 
Section 1.401(a)(26}S. Excludable employees 

(a) In general. 

(b) Excludable employees. 

(1) Minimum age and service exclusions. 

(2) Certain air pilots. 

(3) Certain nonresident aliens. 

(4) Employees covered pursuant to a 
collective bargaining agreement. 

(5) Employees not covered pursuant to a 
collective bargaining agreement. 

(6) Examples. 

(7) Certain terminating employees. 

(c) Excludable former employees. 

(1) Rules analogous to excludable 
employee rules. 

(2) Pre-1984 former employees. 

(3) Pre-retirement former emp loyees. 

(4) Vested accrued benefits eligible for 
mandatory distribution. 

(d) Certain police or firefighters. 

Section 1.401(a)(26}-7. Testing methods 

(a) Testing on each day of the plan year. 

(b) Simplified testing method. 

(c) Retroactive correction. 

Section 1.40l(a)(26)-& Definitions 

(a) Collective bargaining agreement. 

(b) Defined benefit plan. 

(c) Defined contribution plan. 

(d) Employee. 

(e) Employer. 

(f) Former employee. 

(g) Highly compensated employee. 

(h) Highly compensated former employee. 

(i) Multiemployer plan. 

(j) Nonhighly compensated employee. 

(k) Professional. 
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Section 1.401(a)(26)-9. Effective dates and 
transition rules 

(a) In general. 

(b) Transition rules. 

(1) Governmental plans and certain section 
403(b) annuities. 

(2) Early retirement ‘'window-period” 
benefits. 

(3) Employees who do not benefit because 
of a minimum-period-of-service 
requirement or a last-day requirement. 

(4) Certain plan terminations. 

(c) Waiver of excise tax on reversions. 

(1) In general. 

(2) Termination date. 

(3) Failure to satisfy section 401(a)(26). 

(d) Special rule for collective bargaining 

agreements. 

§ 1.401(a)(26)-1 Minimum participation 
requirements. 

(a) General rule, A plan is a qualified 
plan for a plan year only if the plan 
satisfies section 401(a)(26) for the plan 
year. A plan that satisfies any of the 
exceptions described in paragraph (b) of 
this section passes section 401(a)(26) 
automatically for the plan year. A plan 
that does not satisfy one of the 
exceptions in paragraph (b) of this 
section must satisfy S 1.401(a)(26)-2(a). 
In addition, a defined benefit plan must 
satisfy $ 1.401 (a)(26)-3 with respect to 
its prior benefit structure. Finally, a 
defined benefit plan that benefits former 
employees (for example, a defined 
benefit plan that is amended to provide 
an ad hoc cost of living adjustment to 
former employees) must separately 
satisfy 5 1.401(a)(26)-4 with respect to 
its former employees. 

(b) Exceptions to section 401(a)(26) — 

(1) Plans that do not benefit any highly 
compensated employees. A plan 
satisfies section 401(a)(26) for a plan 
year if the plan is not a top-heavy plan 
under section 416 and the plan meets the 
following requirements: 

(1) No employee or former employee 
who is a highly compensated employee 
of the employer (either as an employee, 
former employee, or both) accrues a 
benefit for the plan year; and 

(ii) The plan is not aggregated with 
any other plan of the employer to enable 
the other plan to satisfy section 401(a)(4) 
or 410(b). The plan may, however, be 
aggregated with the employer’s other 
plans for purposes of the average benefit 
percentage test in section 
410(b)(2)(A)(ii). 

(2) Multiemployer plan exception —(i) 
In general. The portion of a 
multiemployer plan that benefits only 
employees included in a unit of 
employees covered by a collective 
bargaining agreement may be treated as 
a separate plan that satisfies section 
401(a)(26) for a plan year. If this 
exception is used, and the 


multiemployer plan also benefits 
employees who are not included in any 
collective bargaining unit covered by a 
collective bargaining agreement, the 
portion of the plan benefiting such 
employees must separately satisfy 
section 401(a)(26). 

(ii) Special testing rule for 
multiemployer plans covering non- 
collective Jy bargained employees. A 
multiemployer plan that benefits 
employees who are not included in any 
collective bargaining unit covered by a 
collective bargaining agreement satisfies 
section 401(a)(26) if the plan benefits 50 
employees. For purposes of this special 
testing rule employees who are included 
in a unit of employees covered by a 
collective bargaining agreement may be 
included in determining whether the 
plan benefits 50 employees. 

(iii) Covered by a collective 
bargaining agreement. An employee is 
covered by a collective bargaining 
agreement only if the employee is 
represented by a bona fide employee 
representative that is a party to a 
collective bargaining agreement under 
which the multiemployer plan is 
maintained. 

(iv) Multiemployer plans covering 
professional employees. A collective 
bargaining agreement is not a collective 
bargaining agreement for purposes of 
this paragraph (b)(2) if, for the plan year, 
more than 2 percent of the employees 
who are covered pursuant to the 
agreement are professionals as defined 
in $ 1.401 (a)(26)-8(k). In addition, the 
special testing rule in paragraph 
(b)(2)(ii) of this section is not available 
if, for the plan year, more than 2 percent 
of the benefiting employees of any 
employer who are not included in any 
collective bargaining unit covered by a 
collective bargaining agreement are 
professional employees as defined in 

S 1.401 (a)(26)-8(k). 

(3) Certain underfunded defined 
benefit plans —(i) In general. A defined 
benefit plan is deemed to satisfy section 
401(a)(26) for a plan year if all of the 
conditions of paragraphs (b)(3)(ii) 
through (b)(3)(iv) of this section are 
satisfied with respect to the plan for the 
plan year. 

(ii) Eligible plans. This condition is 
satisfied for a plan year only if the plan 
is subject to title IV of the Employee 
Retirement Income Security Act of 1974 
(ERISA) for the plan year or is not a top- 
heavy plan within the meaning of 
section 416. This condition does not 
apply for plan years beginning before 
January 1,1992. 

(iii) Actuarial certification. This 
condition is satisfied for a plan year 
only if the employer’s timely filed 
actuarial report, as required by section 


6059, evidences that the plan does not 
have sufficient assets to satisfy all 
liabilities under the plan (determined in 
accordance with section 401(a)(2)). 

(iv) Cessation of all benefit accruals. 
This condition is satisfied for a plan 
year only if, for the plan year, no 
employees accrue any additional 
benefits under the plan (including 
benefits attributable to increases in 
compensation or to increases in the 
limits of section 415 or section 
401(a)(17)), except for the minimum 
benefits for non-key employees required 
by section 416. 

(4) Qualified cash or deferred 
arrangements maintained by employers 
that include certain governmental or 
tax-exempt entities. Section 401(k)(4)(B) 
prevents certain State and local 
governments and tax-exempt 
organizations from maintaining a 
qualified cash or deferred arrangement. 
A plan (or portion fcf a plan) that is a 
qualified cash or deferred arrangement 
under section 401(k) (including 
employee contributions and employer 
matching contributions that are subject 
to section 401(m) and are tied to elective 
contributions under a qualified cash or 
deferred arrangement) may be treated 
as a separate plan that satisfies section 
401(a)(26) for a plan year if the following 
requirements are satisfied: 

(i) The arrangement is maintained by 
an employer who has employees 
precluded from being eligible employees 
under the arrangement by reason of 
section 401(k)(4)(B), and 

(ii) More than 95 percent of the 
employees of the employer who are not 
precluded from being eligible employees 
under the arrangement by section 
401(k)(4)(B) benefit under the 
arrangement. 

(5) Certain acquisitions or 
dispositions —(i) General rule. Rules 
similar to rules prescribed under section 
410(b)(6)(C) apply under section 
401(a)(26). Under these rules, the 
requirements of section 401(a)(26) are 
treated as satisfied for certain plans of 
an employer involved in an acquisition 
or disposition (transaction) for the 
transition period. The transition period 
begins on the date of the transaction 
and ends on the last day of the first plan 
year beginning after the date of the 
transaction. 

(ii) Special rule for transactions that 
occur in the plan year prior to the first 
plan year to which section 401(a)(26) 
applies. Where there has been a 
transaction described in section 
410(b)(6)(C) in the plan year prior to the 
first plan year in which section 
401(a)(26) applies to a plan, the plan 
satisfies section 401(a)(26) for the 
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transition period if the plan benefited 50 
employees or 40 percent of the 
employees of the employer immediately 
prior to the transaction. 

(iii) Definition of "acquisition"and 
" disposition For purposes of this 
paragraph (b)(5), the terms •'acquisition" 
and "disposition" include asset as well 
as stock acquisitions or dispositions. 

(c) Additional rules. The 
Commissioner may, by revenue rulings, 
notices or other documents of general 
applicability, prescribe additional 
guidance that may be necessary or 
appropriate for the application of 
5 I.401(a)(26}-1 through § 1.4Ol(a)(2B)-0. 

$ 1.401(a){26)-2 Minimum participation 
rule. 

(a) General rule, A plan satisfies this 
paragraph (a) for a plan year only if the 
plan benefits at least the lesser of— 

(1) 50 employees of the employer, or 

(2) 40 percent of the employees of the 
employer. 

(b) Frozen plans — (1) Defined 
contribution plans. A defined 
contribution plan under which no 
employee receives an allocation of 
either contributions or forfeitures for a 
plan year satisfies paragraph (a) of this 
section automatically. Thus, a 
discretionary profit sharing plan under 
which employees receive an allocation 
of earnings but no allocation of 
contributions or forfeitures for a plan 
year satisfies section 401(a)(26) for the 
plan year. 

(2) Defined benefit plans —(i) Frozen 
defined benefit plan rule. A frozen 
defined benefit plan satisfies paragraph 

(a) of this section for a plan year 
automatically. Thus, a frozen defined 
benefit plan satisfies section 401(a)(26) 
for a plan year by satisfying the prior 
benefit structure requirements in 

§ 1.401(a)(26}-3. 

(ii) Frozen defined benefit plan. A 
plan is a frozen defined benefit plan for 
purposes of the rule in Paragraph 

(b) (2)(i) of this section if it is a plan 
under which no employees accrue an 
additional benefit for a plan year. A 
defined benefit plan is not a frozen 
defined benefit plan for purposes of this 
paragraph (b)(2) if the plan provides 
benefit accruals for any employee, 
including accruals due to increases in 
compensation or to increases in the 
limits imposed by section 415 or section 
401 (a)(17). However, a defined benefit 
plan that provides only the minimum 
benefits For non-key employees required 
by section 416 is a frozen defined 
benefit plan for purposes of this 
paragraph (b)(2). 

(c) Plan —(1) In general. "Plan" means 
a plan described in section 401(a) that 
includes one or more trusts intended to 


be exempt from tax under section 501(a), 
an annuity plan described in section 
403(a), or a plan described in section 
403(b). 

(2) Separate asset pools are separate 
plans. Each single plan within the 
meaning of section 414(1) is a separate 
plan for purposes of section 401{a)(28). 
See $ 1.414(l)~l(b). For example, if only 
a portion of the assets under a defined 
benefit plan is available, on an ongoing 
basis, to provide the benefits of certain 
employees and the remaining assets are 
available only in certain limited cases to 
provide these benefits (but are 
available, in all cases, for the benefits of 
other employees), there are two 
separate plans. A single plan under 
section 414(1) is a plan for purposes of 
section 401(a){26) notwithstanding that 
the plan comprises separate, written 
plan documents and separate trusts, 
each of which has received separate 
determination letters from the Internal 
Revenue Service. A defined contribution 
plan does not constitute separate plans 
merely because it includes more than 
one trust, provides for separate 
accounts, permits employees to direct 
the investment of the amounts allocated 
to their accounts, or permits distribution 
in kind. Further, a plan does not 
constitute separate plans merely 
because assets are invested in 
individual insurance or annuity 
contracts for employees. 

(d) Disaggregation of certain plans — 
(1) Plans benefiting collectively 
bargained employees. For purposes of 
section 401(a)(26), an employer may 
treat the portion of a plan that benefits 
employees who are included in a unit of 
employees covered by a collective 
bargaining agreement as a plan separate 
from the portion of a plan that benefits 
employees who are not included in such 
a collective bargaining unit. This 
paragraph (d)(1) applies separately to 
each collective bargaining agreement. 
Thus, for example, the portion of a plan 
that benefits employees included in a 
unit of employees covered by one 
collective bargnir.ing agreement may be 
treated as a plan that is separate from 
the portion of the plan that benefits 
employees included in a unit of 
employees covered by another collective 
bargaining agreement. 

(2) ESOPs. The portion of a plan that 
is an employee stock ownership plan 
described in section 4975(e)(7) (an 
ESOP) and the portion of the plan that is 
not an ESOP are treated as separate 
plans for purposes of section 401(a){26). 
An employer may treat the rule in this 
paragraph (d)(2) as not applying to plan 
years beginning before January 1,1990. 

(3) Plans benefiting otherwise 
excludable employees. If. in accordance 


with S 1.401(a)(26)-6(b)(l)(ii). a plan 
satisfies section 401(a)(28) separately 
with respect to the portion of a plan that 
benefits only employees who have 
failed to satisfy the highest minimum 
age and/or service conditions 
permissible under section 410(a)(1), that 
portion may be treated as a separate 
plan for purposes of section 401(a)(28). 

(4) Plans maintained by more than 
one employer —(i) Multiple employer 
plans. If a plan benefits employees of 
more than one employer and those 
employees are not included in a unit of 
employees covered by one or more 
collective bargaining agreements, the 
plan is a multiple employer plan. A 
multiple employer plan is treated as 
separate plans, each of which is 
maintained by a separate employer and 
must separately satisfy section 
401(a)(28) by reference only to that 
employer's employees. 

(ii) Multiemployer plans. For purposes 
of applying the multiemployer plan 
exception in ( 1.401(a)(26M(b)(2)(i), the 
portion of a multiemployer plan that 
benefits employees who are included in 
one or more units of employees covered 
by one or more collective bargaining 
agreements and the portion of that plan 
that benefits employees who are not 
included in a unit of employees covered 
pursuant to any collective bargaining 
agreement are treated as separate plans. 
Under $ 1.401 (a)(28}-l(b)(2). the portion 
of a multiemployer plan that benefits 
employees who are not included in a 
unit of employees covered by a 
collective bargaining agreement is a 
multiple employer plan as described in 
paragraph (d)(4)(i) of this section. This 
paragraph (d)(4)(ii) shall not apply to the 
extent that the special testing rule in 
5 1.401(a)(26)-l(b)(2)(ii) applies. Also, 
this paragraph (d)(4)(ii) shall not apply 
for purposes of prior benefit structure 
testing under $ 1.401{a)(26)-3. 

(5) Defined benefit plans with other 
arrangements — (i) In general. A defined 
benefit plan is treated as comprising 
separate plans if. under the facts and 
circumstances, there is an arrangement 
(either under or outside the plan) that 
has the effect of providing any employee 
with a greater interest in a portion of the 
assets of a plan in a way that has the 
effect of creating separate accounts. 
Separate plans are not created, 
however, merely because a partnership 
agreement provides for allocation 
among partners, in proportion to their 
partnership interests, of either the cost 
of funding the plan or surplus assets 
upon plan termination. 

(ii) Examples. The following examples 
illustrate certain situations in which 
other arrangements relating to a defined 
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benefit plan are or are not treated as 
creating separate plans: 

Example 1. Employer A maintains a 
defined benefit plan under which each highly 
compensated employee can direct the 
investment of the portion of the plan’s assets 
that represents the accumulated 
contributions with respect to that employee's 
plan benefits. In addition, by agreement 
outside the plan, if the product of the 
employee's investment direction exceeds the 
value needed to fund that employee's 
benefits. Employer A agrees to make a 
special payment to the participant. In this 
case, each separate portion of the pool of 
assets over which an employee has 
investment authority is a separate plan for 
the employee. 

Example 2. Employer B is a partnership 
that maintains a defined benefit plan. The 
partnership agreement provides that, upon 
termination of the plan, a special allocation 
of any excess plan assets after reversion is 
made to the partnership on the basis of 
partnership share. This arrangement does not 
create separate plans with respect to the 
partners. 

§ l.401(a)(26)-3 Rules applicable to a 
defined benefit plan’s prior benefit 
structure. 

(a) General rule. A defined benefit 
plan that does not meet one of the 
exceptions in $ 1.401(a)(26)-l(b) must 
satisfy paragraph (c) of this section with 
respect to its prior benefit structure. 
Defined contribution plans are not 
subject to this section. 

(b) Prior benefit structure. The prior 
benefit structure under a defined benefit 
plan for a plan year includes all benefits 
accrued to date under the plan. Each 
defined benefit plan has only one prior 
benefit structure, and all accrued 
benefits under the plan as of the 
beginning of a plan year (including 
benefits rolled over or transferred to the 
plan) are included in the prior benefit 
structure for the year. 

(c) Testing a prior benefit structure — 
(1) General rule. A plan’s prior benefit 
structure satisfies this paragraph if the 
plan provides meaningful benefits to a 
group of employees that includes the 
lesser of 50 employees or 40 percent of 
the employer's employees. Thus, a plan 
satisfies the requirements of this 
paragraph (c) if at least 50 employees or 
40 percent of the employer's employees 
currently accrue meaningful benefits 
under the plan. Alternatively, a plan 
satisfies this paragraph if at least 50 
employees or 40 percent of the 
employer's employees and former 
employees have meaningful accrued 
benefits under the plan. 

(2) Meaningful benefits. Whether a 
plan is providing meaningful benefits, or 
whether employees have meaningful 
accrued benefits under a plan, is 
determined on the basis of all the facts 


and circumstances. This determination 
is intended to ensure that a plan 
functions as an ongoing defined benefit 
plan providing meaningful benefits to at 
least 50 employees of the employer or 40 
percent of the employer’s employees. A 
plan does not satisfy this paragraph (c) 
if it exists primarily to preserve accrued 
benefits for a small group of employees 
and thereby functions more as an 
individual plan for the small group of 
employees or for the employer. The 
relevant factors in making this 
determination include, but are not 
limited to, the following: The level of 
current benefit accruals; the 
comparative rate of accruals under the 
current benefit formula compared to 
prior rates of accrual under the plan; the 
projected accrued benefits under the 
current benefit formula compared to 
accrued benefits as of the close of the 
immediately preceding plan yean the 
length of time the current benefit 
formula has been in effect; the number 
of employees with accrued benefits 
under the plan; and the length of time 
the plan has been in effect. A rule for 
determining whether an offset plan 
provides meaningful benefits is provided 
in § 1.401 (a)(26)—5(d)(1). 

(d) Multiemployer plan rule. A 
multiemployer plan is deemed to satisfy 
the prior benefit structure rule in 
paragraph (c)(1) of this section for a plan 
year if the multiemployer plan provides 
meaningful benefits to at least 50 
employees for a plan year, or 50 
employees have meaningful accrued 
benefits under the plan. For purposes of 
this paragraph, all employees benefiting 
under the multiemployer plan may be 
considered. 

5 1.401(a)(26)-4 Testing former 
employees. 

(a) Scope. This section applies to any 
defined benefit plan that benefits former 
employees in a plan year and does not 
meet one of the exceptions in 

§ 1.401(a)(26)-l(b). A plan benefits 
former employees in a plan year only if 
it provides for additional benefit 
accruals for former employees during 
that plan year. Thus, for example, a plan 
is subject to this section for a plan year 
if it is amended for a plan year to 
provide an ad hoc cost-of-living 
adjustment of former employees’ 
benefits. 

(b) Minimum participation rule for 
former employees. Except as set forth in 
paragraph (c) of this section, a plan that 
is subject to this section must benefit at 
least the lesser of: 

(1) 50 former employees of the 
employer, or 

(2) 40 percent of the former employees 
of the employer. 


(c) Special rule. A plan satisfies the 
minimum participation rule in paragraph 
(b) of this section if the plan benefits at 
least 5 former employees of the 
employer and either 

(1) More than 95 percent of all former 
employees with benefits under the plan 
benefit under the plan for the plan year, 
or 

(2) At least 60 percent of the former 
employees who benefit under the plan 
are not highly compensated former 
employees. 

(d) Excludable former employees —(11 
General rule. Whether a former 
employee is an excludable former 
employee for purposes of this section i9 
determined under $ 1.401(a)(26)-6(c). 

(2) Exception. Solely for purposes of 
paragraph (c) of this section, the rule in 
§ 1.401(a)(26)-6(c)(4) (regarding vested 
accrued benefits eligible for mandatory 
distribution) does not apply to any 
former employee having a vested 
accrued benefit. Thus, a former 
employee who has a vested accrued 
benefit is not an excludable former 
employee merely because that vested 
accrued benefit does not exceed $3,500. 

§ 1.401(a}{26)-5 Employees who benefit 
under a plan. 

(a) Benefiting under a plan. Except as 
provided in paragraphs (b) through (d) 
of this section, an employee is treated as 
benefiting under a plan for a plan year 
only if the employee actually accrues a 
benefit for the plan year. 

(b) Section 40l(k) and section 401 (m). 
An employee is treated as benefiting 
under a plan that is subject to section 
401(k) for a plan year if the employee is 
an eligible employee under the plan for 
the plan year. This is the case without 
regard to whether the employee has a 
benefit under the plan and without 
regard to whether the employee makes 
elective contributions under the plan for 
the year. Similarly, an employee is 
treated as benefiting under a plan that 
accepts after-tax employee 
contributions subject to section 401(m) 
or that provides matching contributions 
subject to section 401 (m) if the employee 
is an eligible employee for the year. 

(c) Certain plan limits. An employee 
is treated as benefiting under a plan for 
a plan year if the employee both 
satisfies all of the applicable conditions 
to accruing a benefit under the plan for 
the plan year, and fails to accrue a 
benefit merely because of a uniformly 
applicable benefit or contribution limit 
under the plan including statutory limits 
under section 415. The following 
example illustrates the rule of this 
paragraph (c): 
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Example. Defined benefit plan Y provides 
for an annual benefit for life equal to 1 
percent times final average compensation 
times years of service. Only an employee's 
first 30 years of service, however, are token 
into account under this formula. For the 
current year, employee Z is age 60 and has 
performed over 30 years of service. Employee 
Z Is treated as benefiting under the plan for 
the year even though Z is not credited with 
an additional year under the plan because of 
the 30-year limit on years of service taken 
into account under the plan. 

(d) Sequential or concurrent benefit 
offset arrangements —(t) In general An * 
employee is treated as accruing a 
benefit under a plan that includes an 
offset or reduction of benefits that 
satisfies either paragraph (d)(2) or (d)(3) 
of this section if either the employee 
accrues a benefit under the plan for the 
year, or the employee would have 
accrued a benefit if the offset or 
reduction portion of the benefit formula 
were disregarded. In addition, an 
employee is treated as accruing a 
meaningful benefit for purposes of prior 
benefit structure testing under 
$ 1.401 (a)(26)-3 if the employee would 
have accrued a meaningful benefit if the 
offset or reduction portion of the benefit 
formula were disregarded. 

(2) Offset by sequential or 
grandfathered benefits. An offset or 
reduction of benefits under a defined 
benefit plan satisfies this paragraph 
(d)(2) if the benefit formula provides 
that an employee will not accrue 
additional benefits under the current 
portion of the benefit formula until the 
employee has accrued, under such 
portion, a benefit in excess of such 
employee’s benefit under one or more 
formulas in effect for prior years that are 
based wholly on prior years of sendee. 
The prior benefit may have accrued 
under the same or a separate plan, may 
be provided under the same or a 
separate plan and may relate to service 
with the same or prior employers. 
Benefits will not fail to be treated as 
based wholly on prior years if they are 
based, directly or indirectly, on 
compensation earned after such prior 
years (including compensation earned in 
the current year), if they are adjusted to 
reflect increases in the section 415 
limitations, or if they are increased to 
provide an ad hoc cost of living 
adjustment designed to adjust, in whole 
or in part, for inflation. Furthermore, 
benefits do not fail to be treated as 
based wholly on prior years merely 
because the benefits (e.g.. early 
retirement benefits) are subject to an 
age or years-of-service condition and. in 
applying the condition or conditions, the 
current and prior years are taken into 
account. 


(3) Concurrent benefit offset 
arrangements —(i) General rule. An 
offset or reduction of benefits under a 
defined benefit plan satisfies the 
requirements of this paragraph (d)(3) if 
the benefit formula provides a benefit 
that is offset or reduced by contributions 
or benefits under another plan that is 
maintained by the same employer and 
the following additional requirements 
are met: 

(A) The contributions or benefits 
under a plan that are used to offset or 
reduce the benefits under the positive 
portion of the formula being tested 
accrued under such other plan; 

(B) The employees who benefit under 
the formula being tested also benefit 
under the other plan on a reasonable 
and uniform basis; and 

(C) The contributions or benefits 
under the plan that are used to offset or 
reduce the benefits under the formula 
being tested are not used to offset or 
reduce that employee's benefits under 
any other plan or any other formula. 

(ii) Special rules for certain section 
414 (n) recipient employers. The same 
employer requirement in the concurrent 
benefit offset rule in paragraph (d)(3)(i) 
of this section is waived for certain 
section 414(n) recipient employers. 

Under this exception, an employer- 
recipient (within the meaning of sections 
414 (n) and (o)) may treat contributions 
or benefits to a plan maintained by a 
leasing organization as contributions or 
benefits accrued under the recipient 
organization plan provided the following 
requirements are met: The employer- 
recipient maintains a plan covering 
leased employees (which employees are 
treated as employees of the employer- 
recipient within the meaning of sections 
414(n)(2) and 414(o)(2)); the leased 
employees are also covered under a 
plan maintained by the leasing 
organization; and contributions or 
benefits under the recipient plan are 
offset or reduced by the contributions or 
benefits under the leasing organization 
plan that are attributable to service with 
the recipient organization. Also, for 
purposes of the benefiting condition 
requirement in paragraph (d)(3)(i)(B) of 
this section, the employees of the 
recipient who are not leased from the 
leasing organization are not required to 
benefit under the plan of the leasing 
organization. 

$ 1.401<a)<28)-6 Excludable employees. 

(a) In general Except as specifically 
provided otherwise in this section, in 
applying section 401(a)(26) with respect 
to either employees, former employees, 
or both employees and former 
employees, as applicable, all employees 
other than excludable employees 


described in paragraph (b) of this 
section, all former employees other than 
excludable former employees described 
in paragraph (c) of this section, or both, 
as the case may be, must be taken into 
account. Also, except as specifically 
provided otherwise in this section, the 
rules of this section are applied by 
reference only to the particular plan and 
must be applied on a uniform and 
consistent basis. 

(b) Excludable employees. An 
employee is an excludable employee if 
the employee is covered by one or more 
of the following exclusions: 

(1) Minimum age and sendee 
exclusions —(i) In general An employee 
who is excluded from consideration 
under section 410(b)(4)(A) (relating to 
employees who do not participate in the 
plan by reason of not satisfying certain 
minimum 8ge and service requirements) 
for purposes of determining whether a 
plan satisfies section 410(b) may be 
treated as an excludable employee. 

(ii) Coverage extended to otherwise 
excludable employees. An employee 
who would be excludable under 
paragraph (b)(l)(i) of this section but for 
the fact that the employee (or another 
employee with the same age and 
service) is not excluded from coverage 
under the plan (an otherwise excludable 
employee) may nevertheless be treated 
as an excludable employee if each of the 
following conditions is satisfied: 

(A) The plan under which the 
otherwise excludable employees benefit 
also benefits employees who are not 
otherwise excludable. 

(B) The plan under which the 
otherwise excludable employees benefit 
satisfies section 401(a)(26). both by 
reference only to otherwise excludable 
employees and by reference only to 
employees who are not otherwise 
excludable. 

(C) The contributions or benefits 
provided to the otherwise excludable 
employees (expressed as percentages of 
compensation) are not greater than the 
contributions or benefits provided to the 
employees who are not otherwise 
excludable under the plan. 

(D) No highly compensated employee 
is Included in the group of otherwise 
excludable employees for more than one 
plan year. 

(iii) Examples. The following 
examples illustrate some of the 
minimum-age-and-service exclusion 
requirements: 

Example 1. Employer X maintains a 
defined contribution plan, Plan X, under 
which employees who have not completed 1 
year of service are not eligible to participate. 
Employer X has six employees. Two of the 
employees participate in Pian X. The other 
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four employees have nol completed 1 year of 
service and are therefore not eligible to 
participate in Plan X. The four employees 
who have not completed 1 year of service are 
excludable employees and may be 
disregarded for purposes of applying the 
minimum participation test. Therefore, Plan X 
satisfies section 401(a}(28) because both of 
the two employees who must be considered 
are participants in Plan X. 

Example Z Employer Y has 100 employees 
and maintains two plans. Plan 1 and Plan 2. 
Plan 1 provides that employees who have not 
completed 1 year of service are not eligible to 
participate. Plan 2 has no minimum age or 
service requirement. Twenty of Y‘s 
employees do not meet the minimum service 
requirement under Plan 1. Each plan satisfies 
the ratio test under section 410fbKl)(B). In 
testing Plan 1 to determine whether it 
satisfies section 401(aJ(28), the 20 employees 
not meeting the minimum age and service 
requirement under Plan 1 are treated as 
excludable employees. In testing Plan 2 to 
determine whether it satisfies section 
4Ol(a)(20). no employees are treated as 
excludable employees because Plan 2 does 
not have a minimum age or service 
requirement 

(2} Certain air pilots. An employee 
who is excluded from consideration 
under section 410(b)(3)(B) (relating to 
certain air pilots) may be treated as an 
excludable employee. 

(3) Certain nonresident aliens. An 
employee who is excluded from 
consideration under section 410(b)(3)(C) 
(relating to certain nonresident aliens) 
may be treated as an excludable 
employee. 

(4) Employees covered pursuant to a 
collective bargaining agreement —(i) In 
general. An employee who is excluded 
from consideration under section 
410(b)(3)(A) (exclusion for employees 
included in a unit of employees covered 
by a collective bargaining agreement) 
with respect to a plan may be treated as 
an excludable employee. Tliis rule may 
be applied separately to each collective 
bargaining agreement. See 

5 14Ol(a)(20)-l(b)(2){iii) with respect to 
whether employees are covered 
pursuant to a collective bargaining 
agreement. 

(ii) Professional employees covered 
pursuant to a collective bargaining 
agreement. Paragraph (b)(4)(i) of this 
section does not apply in the case of a 
collective bargaining agreement if more 
than 2 percent of the employees of the 
employer who are covered pursuant to 
that agreement are professionals as 
defined in { 1.401(a)(26)-8(k). 

(5) Employees not covered pursuant to 
a collective bargaining agreement. 

When testing a plan that benefits only 
employees who are included in a group 
of employees who are covered pursuant 
to a collective bargaining agreement, an 
employee who is not included in the 


group of employees who are covered by 
the collective bargaining agreement may 
be treated as an excludable employee. 

(6) Examples. The following examples 
illustrate the excludable employee rules 
that relate to employees covered 
pursuant to collective bargaining 
agreements. For purposes of these 
examples assume that no other 
exclusion rules are applicable. 

Example 1. Employer W hat 70 collectively 
bargained employees and 30 non-collectively 
bargained employees. Employer W maintains 
Plan W. which benefits only the 30 non- 
collectively bargained employees. The 70 
collectively bargained employees may be 
treated as excludable employees and thus 
may be disregarded in applying section 
401(a)(28) to Plan W. 

Example Z Assume the same facts as 
Example 1 . except that the Commissioner has 
determined that the employee representative 
is not a bona fide employee representative 
under section 7701(a)(40,). and thus there are 
no “collectively bargained employees.’* In 
this case, all employees of W must be 
considered in determining whether section 
401(a)(28) is met. 

Example 3. Employer X has 30 collectively 
bargained employees and 70 non-collectively 
bargained employees. Employer X maintains 
Plan X. which benefits oniy the 30 
collectively bargained employees. Employer 
X may treat the non-collectively bargained 
employees aa excludable employees and 
disregard them in applying section 401(a)(26) 
to the collectively bargained plan. 

Example 4. Assume the same facts as 
Example 3 . except that the Commissioner has 
determined that the employee representative 
is not a bona fide employee representative 
pnder section 7701{a)(48) and thus there is no 
recognized collective bargaining agreement. 

In this case. Employer X may not treat the 
non-collectively bargained employees of X as 
excludable employees. 

Example 5. Assume the same facts as 
Example 3. except that 3 percent of the 30 
collectively bargained employees are 
professionals. In this case. Employer X may 
not treat the non-collectively bargained 
employees of X as excludable employees. 

Example 6. Employer Y has 100 collectively 
bargained employees. Thirty of Ys 
employees are represented by Collective 
Bargaining Unit 1 and covered under Plan l. 
Seventy of Y’a employees are represented by 
Collective Bargaining Unit 2 and covered 
under Plan 2. For purposes of testing Plan 1. 
the employees of Collective Bargaining Unit 2 
may be treated as excludable employees. 
Similarly, for purposes of testing Plan 2. the 
employees of Collective Bargaining Unit 1 
may be treated as excludable employees. 

(7) Certain terminating employees —(i) 
General rule. An employee may be 
treated as an excludable employee for a 
plan year if all of the following 
requirements are met: 

(A) The employee does not benefit 
under the plan for the plan year. 


(B) The employee is an eligible 
participant under the plan; 

(C) The plan has a minimum period of 
service requirement or a requirement 
that the employee be employed on the 
last day of the plan year (last-day 
requirement) for an employee to accrue 
a benefit or receive an allocation for the 
plan year; 

(D) The employee fails to accrue a 
benefit under the plan solely because of 
the failure to satisfy the minimum 
requirement; and 

(E) The employee terminates 
employment during the plan year with 
not more than 500 hours of service or a 
lesser number of hours that the plan 
provides, and the employee is not 
employed on the last day of the plan 
year. 

(ii) Hours of service, etc. For purposes 
of this paragraph (b)(7). the term “hour 
of service'* has the same meaning as set 
forth in 29 CFR 2530.2000-2 under the 
general method of crediting service for 
the employee. If one of the equivalencies 
set forth in 20 CFR 2530.2000-3 is used 
for crediting service under the plan, the 
500-hour requirement must be adjusted 
accordingly. 

(c) Excludable former employees —(1) 
Rules analogous to excludable 
employee rules . A former employee is 
an excludable former employee if the 
employee was excluded (or would have 
been excludable if section 401(a)(26) had 
been in effect) from consideration during 
the plan year that the employee 
terminated services as an employee 
under any of the following excludable 
employee rules: 

(1) Paragraph (b)(1) of this section 
(relating to employees not satisfying 
certain minimum age and service 
requirements, and to coverage extended 
to otherwise excludable employees); 

(ii) Paragraph (b)(2) of tins section 
(relating to certain air pilots); 

(iii) Paragraph (b)(3) of this section 
(relating to certain nonresident aliens). 

A former employee who would be an 
excludable employee under paragraph 
(b)(3) of this section in the year being 
tested is also treated as an excludable 
former employee. 

(iv) Paragraph (b)(4) of this section 
(relating to certain employees covered 
pursuant to collective bargaining 
agreements): or 

(v) Paragraph (b)(5) of this section 
(relating to certain employees not 
covered pursuant to a collective 
bargaining agreement). 

(2) Pre-IBM former employees. A 
former employee who did not have an 
hour of service after calendar year 1983. 
may be treated as an excludable former 
employee. 
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(3) Pre-retirement former employees. 

A former employee who terminated 
employment prior to the earliest 
retirement date specified in the plan and 
applicable to that employee may be 
treated as an excludable employee. 

(4) Vested accrued benefits eligible 
for mandatory distribution. A former 
employee may be treated as an 
excludable former employee if the 
present value of the former employee’s 
vested accrued benefit does not exceed 
$3,500. This determination is made In 
accordance with the rules of sections 
411(a)(ll) and 417(e). 

(d) Certain police or firefighters. An 
employer may apply section 4Ol(a}(20) 
separately with respect to any 
classification of qualified public safety 
employees for whom a separate plan is 
maintained. Thus, for purposes of testing 
a separate plan covering a class of 
qualified public safety employees, all 
employees who are not in that 
classification are treated as excludable 
employees. Also, such employees need 
not be taken into account in determining 
whether or not any other plan satisfies 
section 401(a)(26). For purposes of this 
paragraph (d), “qualified public safety 
employee” means any employee of any 
police department or fire department 
organized and operated by a State or 
political subdivision if the employee 
provides police protection, firefighting 
services, or emergency medical services 
for any area within the jurisdiction of a 
State or political subdivision. 

§ 1.401(a)(26)-7 Tasting methods. 

(a) Testing on each day of the plan 
year. A plan satisfies section 401(a)(26) 
for a plan year only if the plan satisfies 
section 401(a)(26) on each day of the 
plan year. An employee benefits on a 
day if the employee is a participant for 
such day and the employee benefits 
under the plan for the year under the 
rules in § 1.4Ol(a)(20}-5. 

(b) Simplified testing method. A plan 
is treated as satisfying the requirements 
of paragraph (a) of this section if it 
satisfies section 4Ol(a)(20) on any single 
plan day during the plan year, but only 
if that day is reasonably representative 
of the employer’s workforce and the 
plan’s coverage. A plan does not have to 
be tested on the same day each plan 
year. 

(c) Retroactive correction. If a plan 
fails to satisfy section 4Ol(a)(20) for a 
plan year, the plan may be amended by 
the last day of the plan year to 
retroactively satisfy section 401(a)(26), 
by expanding coverage, improving 
benefits or contributions, or modifying 
eligibility conditions under the plan. 
Plans that are merged by the end of the 
plan year are not treated as failing to 


satisfy section 4Ol(a)(20) solely because 
the plans failed to satisfy section 
4Ol(a)(20) prior to the merger. The need 
to retroactively amend to satisfy section 
4Ol(a)(20) does not constitute a basis for 
eliminating or reducing a benefit in 
violation of section 411(d)(0). The rule of 
this paragraph (c) may be illustrated by 
the following example. 

Example. Assume that an employer with 
500 employees maintains two defined 
contribution plans. Plan A benefits 45 
employees. Plan B benefits 50 employees. 
Immediately before the end of the year, the 
employer expands coverage under Plan A to 
benefit 20 more employees retroactively for 
the plan year. Thus. Plan A satisfies 
paragraph (a) of this section for the plan year. 
Alternatively, before the end of the year, or 
later if a later period is applicable under 
section 401(b). the employer couJd merge Plan 
A with Plan B to satisfy section 4Cl(a)(26). 

{ 1.401(a)(2S)-8 Definitions. 

The following definitions apply for 
purposes of section 401(a)(28) and the 
regulations thereunder 

(a) Collective bargaining agreement. 
“Collective bargaining agreement" 
means an agreement that the Secretary 
of Labor finds to be a collective 
bargaining agreement between 
employee representatives and the 
employer that satisfies 8 301.7701-17T. 
Employees described in section 413(b)(8) 
who are employees of the union or the 
plan and are treated as employees of an 
employer are not employees covered 
pursuant to a collective bargaining 
agreement for purposes of section 
4Ol(a)(20) unless the employees are 
actually covered pursuant to such an 
agreement. 

(b) Defined benefit plan. “Defined 
benefit plan” means a defined benefit 
plan within the meaning of section 
4140 ). 

(c) Defined contribution plan. 

“Defined contribution plan" means a 
defined contribution plan within the 
meaning of section 414(i). 

(d) Employee. “Employee” means an 
individual who currently performs 
services for the employer and is either a 
common-law employee of the employer 
or a self-employed individual treated as 
an employee pursuant to section 
401(c)(1). “Employee” also includes a 
leased employee who is treated as an 
employee of the employer-recipient 
under the provisions of section 414(n)(2) 
or section 414(o)(2), other than 
individuals who are excluded by reason 
of section 414(n)(5). Individuals that an 
employer treats as leased employees 
under section 414(n), pursuant to the 
requirements of section 414(o), are 
leased employees for purposes of this 
paragraph (d). 


(e) Employer. “Employer” means, 
except as specifically provided 
otherwise in the regulation under 
section 401(a)(28), the employer 
maintaining the plan and those 
employers aggregated with the employer 
under sections 414 (b), (c). (m), or (o). An 
individual who owns the entire interest 
of an unincorporated trade or business 
is treated as an employer. Also, a 
partnership is treated as the employer of 
each partner and each employee of the 
partnership. 

(f ) Former employee. “Former 
employee” means an individual who 
was an employee and terminated from 
service for the employer. An individual 
becomes a former employee on the day 
after the day on which the individual 
terminates from service for the 
employer. Thus, an employee who 
terminates from service for an employer 
during a plan year is both an employee 
(with respect to any benefits 
attributable to the individual as an 
employee) and a former employee (with 
respect to any benefits attributable to 
the individual as a former employee) for 
the plan year. 

(g) Highly compensated employee. 
“Highly compensated employee” means 
a highly compensated employee within 
the meaning of section 414(q). 

(h) Highly compensated former 
employee. "Highly compensated former 
employee” means a highly compensated 
former employee within the meaning of 
section 414(q). 

(i) Multiemployer plan. 
“Multiemployer plan" means a 
multiemployer plan writhin the meaning 
of section 414(f). 

(j) Nonhighly compensated employee. 
“Nonhighly compensated employee” 
means an employee who is not a highly 
compensated employee. 

(k) Professional. “Professional” means 
professional as defined in 6 1.410(b)- 
9{g). 

9 1.40l(a)(26)-9 Effecth/e dates and 
transition rules. 

(a) In general. Except as provided in 
paragraphs (b), (c). and (d) of this 
section, section 4Ol(a)(20) and the 
regulations thereunder apply to plan 
years beginning after December 31,1988. 

(b) Transition rules —(1) 
Governmental plans and certain section 
403(b) annuities. Section 4Ol(a)(20) is 
treated as satisfied for plan years 
beginning before January 1,1993, in the 
case of a plan maintained by the 
government of any State or political 
subdivision thereof, or by any agency or 
instrumentality of either of the 
foregoing. Also, a section 403(b) plan for 
employees who perform services for an 
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educational organization described in 
section 170(b)(l)(A)(ii). by an employer 
which is a State, a political sub-division 
of a State, or an agency or 
instrumentality of any one or more of 
the foregoing is deemed to satisfy 
section 401(a)(26) for plan years 
beginning before January 1.1993. 

(2) Early retirement ”window-period " 
benefits. Early retirement benefits 
available under a plan only to 
employees who retire within a limited 
period of time, not to exceed one year, 
are treated as satisfying section 
401(a)(26) if such benefits are provided 
under plan terms that were adopted and 
in effect on or before March 14,1989. 

(3) Employees who do not benefit 
because of a minimum-period-of-service 
requirement or a last-day requirement 
For the first plan year beginning after 
December 31,1988, and before January 
1.1990, employees who are eligible to 
participate under the plan and who fail 
to accrue a benefit solely because of the 
failure to satisfy either a minimum- 
period-of-service-requirement of 1000 
hours of service or less or a last-day 
requirement may be treated as 
benefiting under the plan. 

(4) Certain plan terminations —(i) In 
general. Except as provided in 
paragraph (b)(4)(ii) of this section, if a 
plan terminates after section 401(a)(26) 
becomes effective with respect to the 
plan (as determined under paragraph (a) 
of this section), the plan is not treated as 
a qualified plan upon termination unless 
it complies with section 401(a)(26) and 
the regulations thereunder (to the extent 
they are applicable) for all periods for 
which section 401(a)(28) is effective with 
respect to the plan. 

(ii) Exception. Notwithstanding 
paragraphs (a) and (b)(4)(i) of this 
section, a plan does not fail to be treated 
as a qualified plan upon termination 
merely because the plan fails to satisfy 
the requirements of section 401(a)(26) 
and the regulations thereunder if the 
plan is terminated with a termination 
date on or before December 31,1989, 
and either of the following conditions is 
satisfied: 

(A) In the case of a defined benefit 
plan, no highly compensated employee 
has an accrued benefit under the plan 
exceeding the lesser of either the benefit 
the employee had accrued as of the 
close of the last plan year beginning 
before January 1 , 1989. or the benefit the 
employee would have accrued as of the 
close of the last plan year under the 
terms of the plan in effect and 
applicable with respect to the employee 
on December 13,198a 

(B) In the case of a defined 
contribution plan, no highly 
compensated employee receives a 


contribution allocation for any plan year 
beginning after December 31,1988. For 
this purpose, a contribution allocation 
with respect to an employee for a plan 
year beginning before January 1.1989. 
may be treated as a contribution 
allocation for a plan year beginning 
after December 31.1988, if the allocation 
for the prior year exceeds the allocation 
that the employee would have received 
for such year under the terms of the plan 
in effect and applicable with respect to 
the employee on December 13,1988. An 
allocation of forfeitures to highly 
compensated employees with respect to 
contributions made for plan years 
beginning before January 1,1988, does 
not cause a defined contribution plan to 
fail to satisfy the conditions of this 
paragraph (b)(4)(it)(B). 

(c) Waiver of excise tax on 
reversions —(1) In general. Pursuant to 
section 1112(e)(3) of the Tax Reform Act 
of 1986 (TRA ’80), if certain conditions 
are satisfied, a waiver of the excise tax 
under section 4980 applies with respect 
to any employer reversion that occurs 
by reason of the termination or merger 
of a plan before the first year to which 
section 401(a)(26) applies to the plan. In 
general, the applicable conditions are 
that the plan must have been in 
existence on August 10.1986; that if 
section 401(a)(26) was in effect for the 
plan year including August 16.1986. the 
plan would have failed to satisfy the 
requirements of section 401(a)(26) and 
would have continued to fail the 
requirements at all times thereafter, that 
the plan satisfies the applicable 
conditions in paragraph (b)(4)(ii) (A) or 
(B) of this section; and that certain 
requirements regarding asset or liability 
transfers and mergers and spinoffs 
involving the plan after August 10.1988, 
are satisfied. 

(2) Termination date. An employer 
reversion with respect to a plan is 
eligible for the section 4980 excise tax 
waiver only if the employer reversion 
occurs by reason of the termination of 
the plan with a termination date prior to 
the first plan year for which section 
401(a)(26) applies to the plan. Solely for 
purposes of this waiver, the employer 
reversion is treated as satisfying this 
paragraph (c)(2) even though the plan's 
termination date is during the first plan 
year for which section 401(a)(28) applies 
to the plan if the plan’s termination date 
is on or before May 31,1989. If the 
termination date occurs in the first plan 
year for which section 401(a)(26) applied 
to the plan and the employer receives a 
reversion that is eligible for the waiver 
of the section 4980 tax, the plan is 
subject to the interest rate restriction set 
forth in section 1112(e)(3)(B) of TRA ‘86 
as amended. 


(3) Failure to satisfy section 
401 (a)(26). An employer reversion with 
respect to a plan is eligible for the 
excise tax waiver only if the plan was in 
existence on August 18.1989, and. if 
section 401(a)(26) had applied to the 
plan for the plan year including such 
date, the plan would have failed to 
satisfy section 401(a)(26) for the plan 
year and continuously thereafter until 
the plan’s termination or merger. For 
purposes of this paragraph (c)(3), a plan 
is treated as though it would have failed 
to satisfy section 401(a)(28) before such 
section actually applied to the plan only 
if the plan (as defined under section 
414(1) failed to benefit at least the lesser 
of 50 employees or 40 percent of the 
employer’s employees. In general, this 
determination is to be made on the basis 
of only the applicable statutory 
provisions, without regard to the 
regulations under section 401fa)(28). 
Thus, for example, the prior benefit 
structure rules in 11.401(a)(28}-3 do not 
apply in determining whether a plan 
would have failed to satisfy section 
401(a)(26) for plan years beginning prior 
to the effective date of section 401(a)(26) 
with respect to the plan. 

(d) Special rule for collecti ve 
bargaining agreements . In the case of a 
plan maintained pursuant to one or 
more collective bargaining agreements 
(as defined in $ 1.401(a)(26Ht(a)) that 
were ratified before March 1,1988, 
section 401fa)(26) and the regulations 
thereunder shall not apply to plan years 
beginning before the earlier of— 

(1) January 1,1991, or 

(2) The later of— 

(i) January 1,1989, or 

(ii) The dote on which the last of such 
collective bargaining agreement 
terminates. For purposes of this 
paragraph (d). any extension or 
renegotiation of any collective 
bargaining agreement that is ratified 
after February 28,1980. is disregarded in 
determining the date on which such 
collective bargaining agreement 
terminates. 

Fred T. Goldberg, Jr., 

Commissioner of Internal Revenue. 

[FR Doc. 90-10968 Filed 5-10-90; 8:45 am] 

BILLING CODE 4300-01-11 


26 CFR Part 1 
I EE-129-86] 

R1N 1545-AC86 

Definition of Compensation 

agency: Internal Revenue Service, 
Treasury. 
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action: Notice of proposed rulemaking 
by cross-reference to temporary 
regulations.__ 

summary: In the Rules and Regulations 
portion of this issue of the Federal 
Register, the Internal Revenue Service is 
issuing temporary regulations relating 
to the scope and meaning of the term 
“compensation** in section 414(s) of the 
Internal Revenue Code of 1980. They 
reflect changes made by the Tax Reform 
Act of 1986 (TRA *86) and by the 
Technical and Miscellaneous Revenue 
Act of 1988 (TAMRA). The text of those 
temporary regulations also serves as the 
text for this Notice of Proposed 
Rulemaking. These Regulations will 
provide the public with guidance 
necessary to comply with the law and 
will affect sponsors of. and participants 
in. pension, profit-sharing and stock 
bonus plans, and certain other employee 
benefit plans. 

dates: Written comments must be 
received by July 13,1990. Requests to 
speak (with outlines of oral comments) 
at a public hearing scheduled for 
Wednesday, September 20,1990, at 10:00 
a.m., and continuing at 10:00 a.m. each 
day, if necessary, on Thursday, 
September 27,1990, and Friday, 
September 28,1990, must be received by 
Wednesday, September 12.1990. See the 
notice of hearing published elsewhere in 
this issue of the Federal Register. 
addresses: Send comments and 
requests to speak (with outlines of oral 
comments) at the public hearing to: 
Internal Revenue Service, P.O. Box 7604, 
Ben Franklin Station, Attn: CC: CORP: 
T:R (EE-129-86), Room 4429, 

Washington, D.C. 20044. 

FOR FURTHER INFORMATION CONTACT: 
Concerning the regulation, Marjorie 
Hoffman, Office of the Assistant Chief 
Counsel (Employee Benefits and Exempt 
Organizations), at 202-343-6954 (not a 
toll-free number). Concerning the 
hearing, Carol Savage, Regulations Unit, 
at 202-343-0232 or 202-566-3935 (not toll 
free numbers). 

SUPPLEMENTARY INFORMATION: 
Background 

The temporary regulations in the 
Rules and Regulations portion of this 
issue of the Federal Register amend 26 
CFR By amending $ 1.414(s)-lT and 
5 1.415-2(d) to provide guidance with 
respect to definitions of compensation 
within the meaning of section 414(s) and 
section 415(c)(3) of the Internal Revenue 
Code (Code). The regulations are 
proposed to be issued under the 
authority contained in sections 414(s) 
and 7805 of the Code (100 Stat. 2453. 68A 
Stat. 917; 26 U.S.C. 414(s). 7805). For the 


text of the temporary regulations, see 
T.D. 8301 published in the Rules and 
Regulations portion of this issue of the 
Federal Register. 

Special Analyses 

It has been determined that these 
proposed rules are not major rules as 
defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysis 
is not required. It has been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.C. chapter 5) and 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 6) do not apply to these 
regulations, and therefore, an initial 
Regulatory Flexibility Analysis is not 
required. Pursuant to section 7805(f) of 
the Internal Revenue Code, the proposed 
regulations are being sent to the 
Administrator of the Small Business 
Administration for comment on their 
impact on small business. 

Comments and Requests for Public 
Hearing 

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably a signed original 
and eight copies) to the Commissioner of 
Internal Revenue. All comments will be 
available for public inspection and 
copying in their entirety. Because the 
Treasury Department expects to issue 
final regulations on this matter as soon 
as possible, a public hearing will be held 
at 10:00 a.m. on September 26,1990. and 
continued, if necessary, on September 27 
and 28,1990, in the IRS Auditorium. 
Seventh Floor, 7400 Corridor, Internal 
Revenue Building, 1111 Constitution 
Ave., NW., Washington. DC. Comments 
must be received by July 13,1990. 
Requests to speak (with outlines of oral 
comments) must be received by 
Wednesday, September 12,1990. See the 
notice of hearing published elsewhere in 
this issue of the Federal Register. 

Drafting Information 

The principal author of these 
proposed regulations is Marjorie 
Hoffman, Office of the Assistant Chief 
Counsel (Employee Benefits and Exempt 
Organizations). However, other 
personnel from the Service and Treasury 
Department participated in their 
development. 

List of Subjects in 26 CFR 1.401-0— 
1.425-1 

Employee benefit plans. Employee 
stock ownership plans. Income taxes, 


Individual retirement accounts, 
Pensions, Stock options. 

Fred T. Goldberg, Jr., 

Commissioner of Internal Revenue. 

|FR Doc. 90-10970 Filed 5-10-90; 8:45 ami 

BILLING CODE 4#30-01-H 


26 CFR Part 1 

[EE-22-90; EE-61-88; EE-44-87 and EE- 
129-86] 

RIN 1545-A062; 1545-AM95; 1545-AK46; 
1545-AI91 

Miscellaneous Regulations for 
Qualified Plans; Nondiscrimination 
Requirements for Qualified Plans; 
Minimum Participation and Definition 
of Compensation 

agency: Internal Revenue Service, 
Treasury. 

action: Notice of public hearing on 
proposed regulations. 

summary: This document provides 
notice of a public hearing on several 
proposed regulations that relate to 
miscellaneous regulations for qualified 
plans; nondiscrimination requirements 
for qualified plans; minimum 
participation and definition of 
compensation. 

DATES: The public hearing will be held 
on Wednesday, September 28,1990, and 
will continue, if necessary, on Thursday. 
September 27,1990, and Friday. 
September 28,1990. beginning at 10:00 
a.m. each day. Requests to speak and 
outlines of oral comments must be 
received by Wednesday, September 12. 
1990. 

ADDRESSES: The public hearing will be 
held in the Internal Revenue Service 
Auditorium. Seventh Floor, 7400 
Corridor, Internal Revenue Building, 

1111 Constitution Avenue, NW.. 
Washington, DC. The requests to speak 
and outlines of oral comments should be 
submitted to: Internal Revenue Service. 
P.O. Box 7604, Ben Franklin Station, 
Attn: CC: CORP: T:R, (EE-22-90); (EE- 
61-88); EE-44-87); and/or (EE-129-86), 
Room 4429. Washington, DC 20044. 

FOR FURTHER INFORMATION CONTACT: 
Carol Savage of the Regulations Unit, 
Assistant Chief Counsel (Corporate), 
202-343-0232 or 202-566-3935. (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: The 

subject of the public hearing is proposed 
regulations under sections 401(a)(4), 
401(a)(5), 401(a)(17). 401(a)(26). 401 (k). 
401(1), 401(m), 410(b), 411(d)(6) and 
414(s) of the Internal Revenue code of 
1986. The proposed regulations appear 
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in the proposed rules section of this 
issue of the Federal Register. 

The rules of 8 601.601(a)(3) of the 
“Statement of Procedural Rules’* (26 
CFR part 601) shall apply with respect to 
the public hearing. Persons who have 
submitted written comments within the 
time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit, so as not to be received 
any later than Wednesday, September 
12,1990, a request to speak with an 
outline of the roal comments/testimony 
to be presented at the hearing and the 
time they wish to devote to each subject. 

Each speaker (or group of speakers 
representing a single entity) will be 
limited to 20 minutes for an oral 
presentation exclusive of the time 
consumed by questions form the panel 
for the government and answers to these 
questions. 

Because of controlled access 
restrictions, attendees cannot be 
admitted beyond the lobby of the 
Internal Revenue Building until 9:45 a.m. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the persons testifying. 
Copies of the agenda will be available 
free of charge at the hearing. 

By direction of the Commissioner of 
Internal Revenue. 

Dale D. Goode. 

Federal Register Liaison Officer, Assistant 
Chief Counsel (Corporate). 

[FR Doc. 90-10971 Filed 5-10-90: 8:45 am] 
BILLING COOC 4S30-01-M 


26 CFR Part 1 

[EE-22-90] 

RIN 1545-A062 

Miscellaneous Regulations for 
Qualified Plans 

agency: Internal Revenue Service, 
Treasury. 

action: Notice of propos ed rulemaking. 

summary: This document contains 
proposed regulations about the $200,000 
compensation limit under section 
401(a)(17) of the Internal Revenue Code. 
This document also contains 
amendments to previously proposed 
regulations under section 401(k), 401(1), 
401(m). and 410(b) of the Code. These 
proposed regulations reflect changes 
made by the Tax Reform Act of 1986 
and by the Technical and Miscellaneous 
Revenue Act of 1988. These regulations 
will provide the public with guidance 
necessary to comply with law and will 


affect sponsors of and participants in 
tax-qualified retirement plans. 
dates: Written comments must be 
received by July 13,1990. Request to 
speak (with outlines of oral comments) 
at a public hearing scheduled for 
Wednesday. September 26,1990, at 10:00 
a.m, and continuing at 10:00 a.m. each 
day, if necessary, on Thursday. 
September 27.1990, and Friday, 
September 28,1990, must be received by 
Wednesday, September 12,1990. See 
notice of hearing published elsewhere in 
this issue of the Federal Register. 
addresses: Send comments and 
requests to speak (with outlines of oral 
comments) at the public hearing to: 
Internal Revenue Service, P.O. Box 7604, 
Ben Franklin Station, Attn: 

CC:CORP:T:R (EE-22-90), Room 4429, 
Washington. DC 20044. 

FOR FURTHER INFORMATION CONTACT: 

Concering the hearing, Carol Savage, 
Regulations Unit, 202-343-0232 or 202- 
566-3935 (not a toll-free call); concerning 
a particular regulation section, the 
attorney listed in the following table: 


Regulation 

section 

Subject 

Attorney 

1.401(a)(17)-l 

$200,000 Limit... 

David Munroe. 

1.401(kM. 

Cash or 

Catherine 


deferred 

Livingston 

1.401 (!M 

arrangement 

Fernandez. 

Disparity rules. 

Patricia 

through -4. 


McDermott 

1.401(m)-1_ 

Employee and 

Catherine 


matching 

Livingston 


contributions. 

Fernandez. 

1.401(m>-2_ 

Multiple use_ 

Richard Lent 

1.401(b)-2 

Minimum 

Rebecca 

through -9. 

coverage 

requirements. 

Wilson. 


All of the listed attorneys can be 
reached at 202-535-3818 (not a toll-free 
call). 


SUPPLEMENTARY INFORMATION: 

Statutory Authority: 

This document contains proposed 
regulations under section 401(a)(17) of 
the Internal Revenue Code (Code) and 
amendments of previously proposed 
regulations under sections 401(k), 401(1), 
401(m), and 410(b) of the Code. These 
regulations and amendments are 
proposed to conform the regulations to 
sections 1106,1111,1112,1114,1116, and 
1117 of the Tax Reform Act of 1986 (TRA 
*86) and section 1011(d)(4). (d)(5). (d)(6). 
(i)(2), and (i)(3) of the Technical and 
Miscellaneous Revenue Act of 1988 
(TAMRA). These regulations are to be 
issued under the authority contained in 
sections (401)(a)(17), 401(1)(5)(F). 
401(m)(9), 410(b)(6)(G). and 7805 of the 
Code. 


Background 

These proposed regulations, along 
with three other sets of regulations 
proposed simultaneously, constitute an 
integrated effort to implement TRA *86 
(as amended) while lessening the 
burdens of taxpayers compliance with 
the statutory provisions applicable to 
tax-qualified plans. These proposed 
regulations, like those under section 
401(a)(4). are intended to provide 
guidance that is clear, simple, and 
administrable. 

The amendments made to the 
outstanding proposed regulations under 
section 401(1) reflect the simplification 
and liberalization of those rules that is 
now permitted with the promulgation of 
comprehensive regulations under 
section 401(a)(4). Other amendments 
made to the outstanding proposed 
regulations under section 401(k), 401(1), 
401(m), and 410(b) are a direct result of 
comments made by taxpayers and 
practitioners for simplification of certain 
provisions of these regulations. 

Many other comments were received 
on the proposed regulations under 
section 401(k), 401(1), 401(m), and 410(b). 
The Treasury Department and the 
Internal Revenue Service are still 
evaluating these comments. Thus, the 
failure to reflect those comments in the 
proposed amendments to the regulations 
under section 401(k), 401(1), and 401(m) 
should not give rise to any inference that 
those comment will not be addressed in 
the final regulations. 

Section 401(a)(17) $200,000 Limit 

Section 401(a)(17) provides an annual 
compensation limit for each employee 
under a qualified plan. This limit applies 
to a qualified plan in two days. First, a 
plan may not base contributions or 
benefits on compensation in excess of 
the annual limit. Thus, a plan does not 
satisfy section 401(a)(17) unless it 
provides that an employee’s 
compensation in excess of the annual 
limit is not used in determining plan 
benefits or contributions for a plan year 
to which the annual limit applies. 

Second, the amount of an employee’s 
annual compensation that may be taken 
into account in applying certain 
specified nondiscrimination rules under 
the Code is subect to the annual 
limitation. Thus, in determining the 
allocation rates for defined contribution 
plans and the accrual rates for defined 
benefit plans, an employee's 
compensation in excess of the annual 
limit is disregarded in applying those 
nondiscrimination rules. The annual 
compensation limit applies separately 
to each group of plans that are treated 
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as a single plan for purposes of the 
applicable nondiscrimination 
requirement. 

The annual limit, which applies for 
plan years beginning after December 31, 
1988, is $200,000 adjusted annually for 
years after 1989. The proposed 
regulations provided that the benefits or 
contributions accrued under a plan for 
plan years prior to the effective date of 
section 401(a)(17) are not subject to the 
annual compensation limit Thus, an 
employee's accruals or allocations in 
excess of the annual compensation limit 
need not reduce or effect the employee's 
accruals in subsequent years. However, 
benefits or contributions accruing or 
allocated for any plan year subject to 
section 401{a)(17) may not take into 
account compensation in excess of the 
annual compensation limit applicable to 
that plan year. For this purpose, the 
annual limit for plan years prior to the 
effective date of section 401(a){17) is 
$200,000. For example, if a defined 
benefit plan bases benefits on final 
average pay over 3 years, and an 
employee earned $300,000 in 1987,1988, 
and 1989, then in determining the 1989 
plan year accrual, the compensation 
taken into account for each year must be 
limited to $200,000. 

The proposed regulations also provide 
that any increase in the annual 
compensation limit applies only to 
compensation taken into account for the 
year of the increase and subsequent 
years and does not apply to 
compensation for prior years that are 
used in determining an employee's 
benefit. Therefore, if an employer has a 
defined benefit plan that bases benefits 
on the average of an employee's three 
highest years of compensation, each 
year's compensation used in the average 
is limited to the annual compensation 
limit in effect for that year. For example, 
assume an employee's compensation 
was $3004)00 in 1989,1990 and 1901, and 
that the annual compensation limit 
increases to $209,200 in 1990 and 
$220,000 in 1991. If a plan uses all three . 
years in computing the employee's 1991 
accrual, then compensation of $209,733 
(the average of $200,000, $209,200 and 
$220,000) is taken into account for 
determining the accural. 

The proposed regulations do not 
address the effect of the family 
aggregation rules of section 414(q)(6) on 
the annual compensation limit. 

Guidance on this issue will be published 
in the near future. 


Section 401 (k) and (m). Cash or 
Deferred Arrangements and Employee 
and Matching Contributions 

1. Background 

Section 401 (k) of the Code provides, in 
general, that a qualified cash or deferred 
arrangement is an arrangement which is 
part of a profit-sharing or stock bonus 
plan, a pre-ERISA money purchase plan, 
or a rural cooperative plan under which 
an eligible employee may elect to have 
the employer make certain payments to 
a trust under the plan on behalf of the 
employee or to the employee in cash. On 
November 10.1981, proposed regulations 
(46 FR 55544) regarding cash or deferred 
arrangements were published in the 
Federal Register. 

Sections 1118 and 1117 of the Tax 
Reform Act of 1988 (TRA *00) made 
several changes affecting cash or 
deferred arrangements (CODAs) and 
employee and matching contributions. 
On August a 198a the Service issued 
final regulations (53 FR 29658, T.D. 8217) 
relating to cash or deferred 
arrangements described under section 
4Gl(k). Proposed regulations (53 FR 
29719) relating to CODAs and 
nondiscrimination requirements for 
employee and matching contributions 
under section 401(m) reflecting the 
changes made by TRA ’88 were 
published in the Federal Register on the 
same day. Further guidance in this area 
was provided by Notice 88-127,1988-2 
C.B. 53a and Revenue Procedure 89-05, 
1989-50 LR.B. 8. 

2. Family Aggregation 

The regulations proposed on August a 
1988, required a two-step method for 
aggregating family members to 
determine the actual deferral percentage 
(ADP) and the actual contribution 
percentage (ACP) of a family. In some 
cases, the correction of excess 
contributions of highly compensated 
family members subject to the family 
aggregation rules of section 414(q)(0) 
also required a two-step process, in 
response to several comments, the 
proposed regulations have been 
simplified by eliminating the more 
complex method and substituting 8 
straightforward calculation for 
aggregation of family members. The 
method for correction of excess 
contributions of the highly compensated 
family members ia also simplified. The 
proposed rules relating to family 
aggregation are effective for plan years 
beginning after December 31,1986. 
However, for plan years beginning 
before )anuary 1.1991, taxpayers can 
choose to use either this method or the 
method described in the proposed 
regulations of August 8,1988. 


3. Multiple Use of the Alternative 
Limitation Under Section 40t(k) and (m) 

TRA '86 substantially tightened the 
nondiscrimination rules applicable to 
employee and matching contributions. 

For example, section 401(m)(9)(A) of the 
Code provides that, for plan years after 
1900, regulations are to prohibit multiple 
use of the alternative limitation (the 200 
percent/two percentage point limitatioti 
on contributions by or for highly 
compensated employees). Effective for 
plan years beginning in 1989, § 1.401fm)- 
2 of the proposed regulations provides a 
combined limit on the sura of the ADP 
and ACP of the highly compensated 
employees. The limit equals the sum of 
two numbers calculated using formulas 
prescribed by the proposed regulations. 

Several commentators stated that the 
rules in the proposed regulations were 
too restrictive for plans in which the 
ADP or ACP of nonhighly compensated 
employees was less than 2 percent, and 
both the ADP and ACP of the highly 
compensated employees exceeded the 
normal (125 percent) limits, but were 
less than the alternative limits. For 
example, assume that the ADPs for 
highly compensated employees and 
nonhighly compensated employees are 
3.9 percent and 2.0 percent, respectively, 
while the ACPs for the two groups are 
1.3 percent and 1.0 percent, respectively. 
The sum of the ADP and ACP for the 
highly compensated employees is 5.2 
percent. The 1988 proposed regulation 
would limit the sum to 4.5 percent. 
Accordingly, the prohibited multiple use 
would occur. 

In response to those comments, these 
proposed regulations significantly 
liberalize the multiple use limitation by 
modifying the aggregate limit to provide 
more appropriate results in these 
situations. In the above example, the 
sum would be limited to 5.25 percent, 
which equals the sum of the normal limit 
on the ACP (1.25 percent) and the 
alternative limit on the ADP (4.0 
percent). No prohibited multiple use 
would occur. The regulations also clarify 
that multiple use of the alternative 
limitation will not occur unless the ADP 
and ACP of the group of highly 
compensated employees each exceeds 
125 percent of the corresponding 
percentage of the group of nonhighly 
compensated employees. For plan years 
beginning before January 1,1991, 
taxpayers can choose to use either this 
method or the method described in the 
proposed regulations of August 8,1988. 
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Section 401(1), Permitted Disparity- 
Integration 

Proposed regulations under section 
401(1) were published on November 15, 
1988 (53 FR 45917). In response to public 
comments, the proposed regulations are 
amended in five respects, as described 
in the following discussion. 

The first amendment deals with the 
definition of average annual 
compensation under proposed § 1.401(1}- 
1(b)(8). The general definition requires 
that the determination of average 
annual compensation be based on the 
participant's entire period of 
participation. Comments on the 
definition of average annual 
compensation focused on the problem of 
keeping compensation records for 
employees’ entire careers. They also 
suggested that, under old law, employers 
were required to keep records for only 
the past 10 years. In many cases, 
records for earlier years are therefore 
not available. The amendment responds 
to those comments by allowing a plan to 
disregard years before the employee's 10 
most recent years of employment. This 
change is intended to reduce the 
administrative requirements associated 
with the definition of average annual 
compensation. 

The second amendment concerns the 
definition of covered compensation in 
proposed S 1.401(1}—1(b)(9). After 
publication of the proposed regulations. 
Notice 89-70.1989-1 C.B. 730. was 
issued to provide employers with 
alternative methods to determine 
covered compensation. In most 
instances, an employer must use an 
individualized amount of covered 
compensation for each employee, 
depending on the employee’s year of 
birth, or use a reduce rate of permitted 
disparity. The proposed regulations are 
now amended to allow employers to 
determine covered compensation in a 
simplified manner, using an alternative 
table for 1989 that is based on rounding 
of actual covered compensation 
amounts to multiples of approximately 
$3,000. The 1989 table contains fewer 
brackets of covered compensation and 
will allow employers to use the same 
amount of covered compensation for a 
larger number of employees. Additional 
tables for future years will be published 
by the Commissioner and will provide 
comparable methods for determining 
covered compensation. 

The third amendment creates two 
additional exceptions to the uniformity 
requirements for defined benefit plans 
contained in proposed § 1.401(1}- 
3(b)(2)(i) and § 1.401(l)-3(c)(2)(i). The 
regulations proposed on November 15. 
1988, require that, in the case of an 


excess plan, the difference between the 
excess benefit percentage and the base 
benefit percentage be uniform for all 
participants. Similarly, in the case of an 
offset plan, the amount of the offset, 
w'hen expressed as a percentage of final 
average compensation, must be uniform 
for all participants. The regulations 
proposed on November 15.1988. provide 
an exception to the uniformity 
requirements if nonuniformity results 
merely from adjustments for different 
social security retirement ages. 
Comments on these proposed 
regulations requested that plans be 
permitted to provide an additional 
benefit with respect to years of service 
in excess of 35 or to offer multiple 
formulas to all employees without 
violating the uniformity requirements. 

In response to those comments, the 
amendments in this document establish 
a new exception if nonuniformity results 
merely from the fact that the plan 
provides an integrated benefit for years 
of service up to 35 and a nonintegrated 
benefit for service in excess of 35 years 
and accrues the total benefit under the 
fractional rule of section 411(b)(1)(C). In 
addition, the amendments clarify that a 
plan does not violate the uniformity 
requirement merely because it contains 
two or more benefit formulas and 
provides each participant with the 
greatest benefit that results under any of 
the formulas. These amendments allow 
employers more flexibility in designing 
plan formulas that will meet the 
requirements of section 401(1). 

The fourth amendment deals with the 
transition rules in the proposed 
regulations. Section 1.401(1)—3(1)(3) as 
proposed on November 15.1988, allows 
a plan to provide employees with a total 
benefit consisting of the benefit that had 
accrued as of the close of the last plan 
year beginning before January 1,1989. 
plus the benefit that accrues under the 
new rules of section 401(1) for plan years 
beginning after December 31,1988. The 
proposed regulations require that a 
participant’s accrued benefit as of the 
close of the last plan year beginning 
before January 1.1989, be determined as 
if the participant terminated 
employment on that date. 

Many commentators suggested that, in 
the case of a plan that bases benefits on 
an employee’s final pay, the plan be 
permitted to increase the pre-1989 frozen 
benefit to reflect post-1988 pay 
increases, without having to apply 
section 401(1) to the entire accrued 
benefit. In response to those comments, 
the amendments in this document allow 
certain plans that base a participant's 
accrued benefit on the participant’s final 
compensation to take compensation for 


plan years beginning after 1988 into 
account in determining the participant’s 
accrued benefit. This rule applies to an 
excess plan that, as of the close of the 
last plan year beginning before January 
1.1989. provided (or is amended to 
provide) a base benefit at a rate that is 
at least one-half of the rate at which an 
excess benefit is provided. It also 
applies to an offset plan that, as of that 
date, did not offset (or is amended not to 
offset) the benefit, determined prior to 
the application of the offset, by more 
than one-half. The calculation of an 
accrued benefit under these rules must 
be applied uniformly to all participants 
who have an hour of service in any plan 
year beginning after December 31,1988. 

The last amendmenfdeals with the 
overall permitted disparity rules of 
5 1-401(1}—4(a), which are intended to 
prevent multiple utilization of the 
permitted disparity in the case of an 
employee who participates in more than 
one plan maintained by an employer. 
Comments on the proposed regulations 
suggested that a plan be permitted to 
offer multiple formulas to all employees 
without applying the overall permitted 
disparity rules. Section 1.401(1)—4(a)(1) is 
amended to make it clear that a plan 
that contains two or more formulas, 
each of which comes within the 
maximum permitted disparity, and that 
provides a participant with the greatest 
benefit that results under any of the 
formulas need not subject the combined 
benefit under the various formulas to a 
single permitted disparity limit. 

Section 410(b) Minimum Coverage 
Requirements 

This document includes three 
amendments to the proposed regulations 
under section 410(b) that were published 
in the Federal Register on May 18.1989- 
(54 FR 21437). 

Representatives of governmental 
plans commented that the effective date 
of the proposed section 410(b) 
regulations did not provide them with 
adequate time to amend their plans to 
come into compliance with those 
proposed regulations. They commented 
that this was especially true in the case 
of state governments that had biennial 
legislative sessions. Proposed 
S 1.410(b)—2 is therefore amended to 
provide that governmental plans as 
defined in section 410(c)(1)(A) will 
automatically satisfy the coverage rules 
of section 410(b) for plan years 
beginning before January 1,1993. 

Second, proposed 5 1.410(b)-6 is 
amended to provide that if a plan uses 
the special minimum age and service 
conditions permitted under section 
410(a)(1)(B), then all employees who do 
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not satisfy those conditions may be 
treated as excludable employees for 
purposes of testing under section 410(b). 
Thus, if a plan contains a 2-year 
eligibility requirement, with 100 percent 
vesting after completion of 2 years, it 
may treat employees who have les9 than 
2 years of service as excludable 
employees for purposes of section 
410(b). 

Third, proposed § 1.410(b)-9 is 
amended to limit the definition of 
"professional" to highly compensated 
employees who otherwise meet the 
definition of professional under that 
section. Thus, for example, under the 
proposed regulation, an engineer is a 
‘ professional" only if the engineer is 
also a highly compensated employee. 
This change iesults in a consistent 
definition under sections 410(b) and 
401(a)(26). 

Effective Date 

1. Proposed Section 1.401(a)(17)-l 

The regulations under section 
401(a)(17) are proposed to be effective 
for plan years beginning on or after 
January 1,1991. For plan years 
beginning before that date but on or 
after the date that section 401(a)(17) first 
applies to a plan, the plan must be 
operated in accordance with a 
reasonable good faith interpretation of 
the requirements of section 401fa)(17). 
Whether compliance is reasonable and 
in good faith will be determined on the 
basis of all the facts and circumstances, 
including the extent to which the 
employer has resolved unclear issues in 
its favor. Reasonable, good faith 
compliance will be deemed to exist, 
however, if a plan is operated in 
accordance with proposed 
§ 1.401(a)(17)-l. 

To provide governmental plans 
adequate time to amend their plans to 
come into compliance with section 
401(a)(17), a special effective date is 
provided for governmental plans. The 
regulations provide that governmental 
plans as defined in section 414(d) will 
automatically satisfy the requirements 
of section 401(a)(17) for plan years 
beginning before January 1,1993. 

2. Amended Portions of Previously 
Proposed Regulations 

Apart from proposed 5 1.401(a)(17)-l, 
this document consists of amendments 
to previously proposed regulations 
under sections 401(k), 401(1). 401 (m), and 
410(b). These amended portions are 
proposed to be effective as previously 
set forth in the prior notices of proposed 
rulemaking to which they relate. 
Employers may, however, choose to use 
either the amended portions set forth in 


this document or the previous versions 
of the proposed regulations for plan 
years beginning before January 1.1991. 
For example, for plan years beginning 
before January 1.1991, an employer may 
choose to use either the 401 (k) and (m) 
family aggregation rules as proposed to 
be amended in this document or the 
family aggregation rules described in the 
proposed 401 (k) and (m) regulations of 
August 8. 1988. 

Reliance on These Proposed Regulations 

Taxpayers may rely on these 
proposed regulations for guidance 
pending issuance of Final regulations. If 
future regulations are more restrictive, 
such guidance will be applied without 
retroactive effect. 

Special Analyses 

It has been determined that these 
proposed rules are not major rules as 
defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysis 
is not required. It has also been 
determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.C. 
chapter 5) and the Regulatory Flexibility 
Act (5 U.S.C. chapter 6) do not apply to 
these regulations, and, therefore, an 
initial Regulatory Flexibility Analysis is 
not required. Pursuant to section 7805(f) 
of the Internal Revenue Code, these 
regulations will be submitted to the 
Administrator of the Small Business 
Administration for comment on their 
impact on small business. 

Comments and Requests to Appear at 
the Public Hearing 

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably a signed original 
and eight copies) to the internal 
Revenue Service. All comments will be 
available for public inspection and 
copying in their entirety. Because the 
Treasury Department expects to issue 
final regulations on this matter as soon 
as possible, a public hearing will be held 
at 10:00 a.ra. on September 28,1990, and 
continued, if necessary, on September 27 
and 2a, 199a in the IRS Auditorium. 
Seventh Floor, 7400 Corridor, Internal 
Revenue Building, 1111 Constitution 
Ave.. NW m Washington, DC Comments 
must be received by July 13.199a 
Request to speak (with outlines of oral 
comments) at the public hearing must be 
received by Wednesday, September 12, 
1990. See notice of hearing published 
elsewhere in this issue of the Federal 
Register. 

Drafting Information 

The principal authors of these 
proposed regulations are the following 


individuals in the Office of the Assistant 
Chief Counsel (Employee Benefits and 
Exempt Organizations). Internal 
Revenue Service. However, personnel 
from other offices of the Service and 
Treasury Department participated in 
their development. 


Regulation 

section 

Subject 

Attorney 

1.40t(a)(17)-1_ 

$200,000 Limit.... 

David Munroe. 

1.40t(k)-1. 

Cash or 

Catherine 


deferred 

arrangement 

Livingston 

Fernandez. 

1.401 (t)-i 

Disparity rules— 

Patricia 

through -4. 


McDermott 

1.40l(m)-1 - 

Employee end 

Catherine 


matching 

Livingston 


contribution*. 

Fernandez. 

1.401(m)-2_ 

Multiple use- 

Richard Lent 

1.401 (b)-2 

Minimum 

Rebecca 

through -9. 

coverage 

requirements. 

WHson. 


List of Subjects—28 CFR 1.401-0 through 
1.425-1 


Employee benefit plans. Employee 
stock ownership plans. Income taxes. 
Individual retirement accounts. 

Pensions, Stock options. 

Proposed Amendments to tho 
Regulations 

The notices of proposed rulemaking 
(to amend 28 CFR part 1) that were 
published on August B. 1988 (53 FR 
29719), November 15,1988 (53 FR 45917), 
and May 18,1989 (54 FR 21437) are 
amended, and additional amendments 
to 28 CFR part 1 are proposed, as 
follows: 

Income Tax Regulations 

PART 1—[AMENDED] 

Paragraph 1. The authority citation for 
part 1 is amended by adding the 
following citation: 

Authority: 26 U.S.C. 70C5. * * * 

5 1.401(a)(17)-l also issued under 26 U.S.C. 
401{a}(17), section 1.401{k)-l also issued 
under 26 U.S.C. 401(k). section 1.401(1}-1 
through (l)-4 also issued under 26 U.S.C. 

401(1) section 1.401(m)-l and (m)-2 also 
issued under 26 U.S.C. 401(m), and section 
1.410 (b}-2 through (b)-9 also issued under 26 
U.S.C. 410(b). 

Par. 2. A new { 1.401(a)(17)-l is added 
to read as follows: 

§ 1.401(aX17)-1 Limitation on annual 
compensation. 

(a) Compensation limit requirement — 
(1) In general In order to be a qualified 
plan, a plan must satisfy section 
401(a)(17). Section 401(a)(17) provides 
an annual compensation limit for each 
employee under a qualified plan. This 
limit applies to a qualified plan in two 
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ways. First, a plan may not base 
contributions or benefits on 
compensation in excess of the annual 
limit. Second, the amount of an 
employee’s annual compensation that 
may be taken into account in applying 
certain specified nondiscrimination 
rules under the Code is subject to the 
annual limitation. These two limitations 
are set forth in paragraphs (b) and (cj of 
this section. 

(2) Annual compensation limit For 
purposes of this section, ’‘annual 
compensation limit” means $200,000. 
adjusted annually by the Commissioner. 
The time and manner of these 
adjustments are the same as under 
section 415(d), except that the base 
period is 1989; the first adjustment is 
effective on January 1.1990; and the 
dollar increase in effect on January 1 is 
effective for years beginning in the 
calendar year. For example, if a plan 
has a fiscal year plan year beginning 
July 1.1989 and ending June 30.1990. the 
annual compensation limit in effect on 
January 1,1989 ($200,000) applies to the 
plan for that plan year. In addition, if 
compensation for any year beginning 
prior to the effective date that section 
401[a)(17) First applies to a plan is used 
for determining contributions or 
benefits, or when applying any 
nondiscrimination rule, in any year 
subject to section 401{a)(17), then the 
annual compensation limit for that prior 
year is the annual compensation limit 
for 1989 ($200,000). 

(b) Plan limit on compensation —(1J 
General rule, A plan does not satisfy 
section 401(a)(17) unless it provides that 
the compensation taken into account for 
any employee in determining plan 
contributions or benefits for any plan 
year is limited to the annual 
compensation limit. In addition, a plan 
may provide that the amount of 
compensation subject to the annual 
compensation limit for a self-employed 
individual is determined by subtracting 
from the amount otherwise treated as 
compensation, the deduction allowed by 
section 404 to the individual for 
contributions to the plan on the 
individual’s behalf. 

(2) Plan year-by-year requirement For 
purposes of this paragraph (b). the limit 
in effect for the current plan year 
applies only to the compensation for 
that year that is taken into account in 
determining plan benefits or 
contributions for the year. The 
compensation for any prior plan year 
taken into account in determining an 
employee s contributions or benefits for 
the year is subject to the applicable 
annual compensation limit in effect for 
that prior year. Thus, increases in the 


annual compensation limit apply only to 
compensation taken into account for the 
plan year in which the increase is 
effective. For example, if an employer 
has a defined benefit plan that bases 
benefits on the average of an employee’s 
three highest years of compensation, 
compensation for each of the plan years 
used in the average must be limited to 
the annual compensation limit in effect 
for that year. 

(3) Pre-effective dale benefits. For 
purposes of this paragraph (b). 
contributions allocated or benefits 
accrued under a plan for plan years 
prior to the effective date of section 
401(a)(17) are not subject to the annual 
compensation limits. Thus, allocations 
or accruals made in plan years 
beginning before the date on which 
section 401(aKl7) first applies to a plan 
need not limit allocations or accruals 
after that date. 

(4) Application of limit to a year —(i) 

In general. For purposes of applying this 
paragraph (b), the annual compensation 
limit is applied to the compensation for 
the plan year on which contributions or 
benefits for that plan year is based. 

(ii) Compensation for the plan year. 

A plan may determine compensation 
used in determining contributions or 
benefits based on compensation for the 
plan year. Alternatively, a plan may 
determine compensation used in 
determining contributions or benefits for 
the plan year for all employees on the 
basis of a 12 consecutive month period, 
or periods, ending within the plan year. 

If compensation is based on periods, the 
annual compensation limit applies to 
compensation for those periods based on 
the annual compensation limit in effect 
for the calendar year in which each 12- 
month period begins. 

(iii) Determination of compensation 
on less than a 12-month period. If a plan 
determines compensation on a period of 
time that contains fewer than 12 
calendar months, then the annual 
compensation limit is an amount equal 
to the annual compensation limit for the 
calendar year in which the 
compensation period begins multiplied 
by the ratio obtained by dividing the 
number of full months in the period by 
12. For example, if a defined benefit 
plan provides that an employee’s 
accrual for the year is based on a 1- 
month period during the year using only 
the employee’s compensation for that 
month, then the compensation limit is 
equal to Vii of the annual compensation 
limit in affect at the beginning of the 
month. Further, if any plan year contains 
fewer than 12 months, the annual 
compensation limit is an amount equal 


to that limit multiplied by the ratio 
obtained by dividing the number of 
months in the short year by 12. No 
proration is required, however, for 
employees who are covered under a 
plan for less than 1 full year if the plan 
formula for allocations or accruals is 
based on compensation for a period of 
at least 12 months. 

(5) Examples. The following examples 
illustrate the rules in this paragraph (b): 

Example 1 . flan X is a defined benefit plan 
and bases benefits on an employee's high 3 
consecutive years’ compensation. Section 
401(«){17) applies to Plan X in 1989. Employee 
B’» high 3 consecutive years’ compensation 
prior to the application of the annual 
compensation limits is $215,000 (1989). 
$200,000(1933) and $135,000 (1987). To satisfy 
paragraph (bj of this section. Plan X cannot 
base plan benefits for Employee B in 1939 on 
compensation in excess of $195,000 (the 
average of $200,000 (B’s 19H9 compensation 
capped by the annual compensation limit). 
$200,000 (B’s 1983 compensation) and 
$185,000 (Bs 1987 compensation)). For 
purposes of determining the 1939 accrual, 
each year (1989,1988 and 1987). not the 
average of the 3 years, is subject to the 19B9 
annual compensation limit of $200,000. 

Example 2. Assume the same facts as in 
Example t except that Employee B's 
compensation in 1990 is $230,000. and that the 
1990 annual compensation limit is $209,200. 
Plan X cannot base plan benefits for 
Employee B in 1990 on compensation in 
excess of $203,067 (the average of $209,200 
(B’s 1990 compensation capped by the 1990 
limit). $200,000 (B’s 1989 compensation 
capped by the 1989 limit) and $200,000 (B’s 
1988 compensation)). In calculating plan 
benefits in 1990. the 1990 annual 
compensation limit applies to the 1990 year 
only. The 1989 year is capped by the 1989 
annual compensation limit. Each year used in 
the average, including the 1988 plan year, is 
subject to the applicable annual 
compensation limit for that year. 

Example 3. Assume the same facts as 
Example 1. except that Employee B’s high 3 
consecutive years’ compensation prior to the 
application of (he limits is $230,000 (1989). 
$220,000 (1988) and $210,000 (1987). To satisfy 
paragraph (b) of this section. Plan X cannot 
base plan benefits for Employee B in 1989 on 
compensation in excess of $200,000 (the 
average of $2003)00 (B’s 1989 compensation 
capped by the 1989 annual compensation 
limit). $200,000 (B’s 1988 compensation 
capped by the 1989 annual compensation 
limit), and $200,000 (B’s 1987 compensation 
capped by the 1989 annual compensation 
limit)). 

Example 4. Plan Y is a calendar year 
defined benefit plan providing an annual 
benefit for each year of service equal to 2 
percent of compensation averaged over an 
employee’s high 3 consecutive years’ 
compensation. The plan determines an 
employee’s accrual based on an employee's 
compensation during the calendar year As of 
the close of the plan year prior to the year 
that section 401(a)(17) applies to Plan Y 
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(1988), Employee A, with 5 years of service, 
had accrued a benefit of $25,000 which equals 
10 percent (2 percent multiplied by 5 years of 
service) of average compensation of $250,000. 
Effective for plan years after December 31, 
1988, Plan Y is amended to provide that in 
determining an employee’s benefit, 
compensation taken into account is subject to 
the annual compensation limit under section 
401(a)[17), but the plan formula is not 
otherwise amended. Thus, under Plan Y’s 
formula. Employee A’s accrued benefit at the 
end of 1989 is $25,000 which is the greater of 
Employee A’s section 411(d)(6) protected 
benefit ($25,000) and $24,000 which is 
Employee A's benefit based on the plan’s 
formula ($200,000 multiplied by (2 percent 
multiplied by 0 years of service)). Plan Y. as 
amended, satisfies the requirements of 
section 401(a)(17). 

Example 5. Assume the same facts as in 
Example 4, except that the plan formula 
provides that effective January 1,1989, an 
employee’s benefit will equal the sum of an 
employee’s accrued benefit as of December 
31.1988 and 2 percent of compensation 
averaged over an employee’s high 3 
consecutive years’ compensation times years 
of service taking into account only years of 
service after December 31.1988. Thus, under 
Plan Y’s formula, Employee A’s accrued 
benefit at the end of 1989 is $29,000 which is 
equal to the sum of $25,000 (Employee A s 
accrued benefit at the end of 1988) plus $4,000 
($200,000 multiplied by (2 percent multiplied 
by 1 year of service)). Plan Y. as amended, 
satisfies section 401(a)(17). 

Example 6. Assume the same facts as 
Example 4. except that the plan formula 
provides that effective January 1.1989, an 
employee's benefit equals the greater of the 
plan formulas in Example 4 and Example 5. 
Thus, under Plan Y's formula, Employee A’s 
accrued benefit at the end of 1989 is $29,000 
which is equal to the greater of $25,000 and 
$29,000. Plan Y. as amended, satisfies section 
401(a)(17). 

Example 7. Assume the same facts as In 
Example 8 . As of December 31,1993, 

Employee A s average compensation is equal 
to $300,000. Assume that the annual 
compensation limit is adjusted to $250,000, 
$260,000, and $270,000 for plan years 
beginning after January 1.1991,1992 and 
1993, respectively. The compensation that 
may be taken into account for the 1993 plan 
year cannot exceed $260,000 (the average of 
$250,000, $260,000 and $270,000). Therefore, at 
the end of 1993. the first amount would be 
$52,000 ($260,000 multiplied by (2 percent 
multiplied by 10 years of service)). The 
second amount would be $51,000 which is 
equal to $25,000 (Employee A’s accrued 
benefit as of the end of 1989) and $26,000 
($260,000 multiplied by (2 percent multiplied 
by 5 years of service)). Thus, because 
Employee A’s accrued benefit is equal to the 
greater of the two amounts, Employee A’s 
accrued benefit at the end of 1993 is $52,000. 

Example 8. Plan Z is a defined benefit plan 
that bases benefits on an employee’s high 
consecutive 36 months of compensation 
ending within the plan year. Employee C’s 
high 38 months are the period September 1989 
to August 1992 in which Employee C earned 


$50,000 in each month. Assume that the 
annual compensation limit is $200,000, 

$209,200 and $220,000 in 1989,1990 and 1991 
respectively. To satisfy paragraph (b) of this 
section. Plan Z cannot base plan benefits for 
Employee C on compensation in excess of 
$209,733 for the 1992 plan year. This amount 
is determined by applying the applicable 
annual compensation limit to compensation 
for each of the three 12 consecutive months 
periods. The September 1989 to August 1990 
period is capped by the annual compensation 
limit of $200,000 for 1989, the September 1990 
to August 1991 period is capped by the 
annual compensation limit of $209,200 for 
1990. and the September 1991 to August 1992 
period is capped by the annual compensation 
limit of $220,000 for 1991. The average of 
these capped amounts is the annual 
compensation limit for determining benefits 
for the 1992 year. 

(c) Limit on compensation for 
nondiscrimination rules —(1) General 
rule. The annual compensation limit 
applies for purposes of applying the 
nondiscrimination rules under sections 
401(a)(4), 401(a)(5). 401(1). 401(k)(3), 
401(m), and 403(b)(12), and the 
nondiscrimination rule in the average 
benefits percentage test under section 
410(b)(2). The limit also applies in 
determining whether an alternative 
method of determining compensation 
impermissibly discriminates under 
section 414(s)(3). This paragraph (c) 
provides rules for applying the annual 
compensation limit for these purposes. 
For purposes of this paragraph (c), 
"compensation” means the 
compensation used in applying the 
applicable nondiscrimination rule. 

(2) Plan year-by-plan year 
requirement . For purposes of this 
paragraph (c), when applying an 
applicable nondiscrimination rule for a 
plan year, the compensation for each 
plan year taken into account is limited 
to the applicable annual compensation 
limit in effect for that year. Thus, if the 
nondiscrimination provision is applied 
on the basis of compensation 
determined over a period of more than 
one year (for example, final average 
compensation) the annual compensation 
limit in effect for each of the plan years 
used in the average applies to that 
years’ compensation taken into account 
in determining the average. 

(3) Plan-by-plan limit. For purposes of 
this paragraph (c), each group of plans 
that is treated as a single plan in 
determining whether any applicable 
nondiscrimination requirement is 
satisfied is subject separately to the 
annual compensation limit. For example, 
if Plan A is restructured into component 
plans under 5 1.401(a)(4)—9 and each 
component plan is intended to satisfy 
sections 401(a)(4) and 410(b). then the 
annual compensation limit applies 


separately to each component plan in 
Plan A. Similarly, the annual 
compensation limit applies separately to 
all plans taken into account in 
determining whether the average benefit 
percentage test is satisfied. 

(4) Effect of limit. For purposes of this 
paragraph (c), in applying the applicable 
annual compensation limit under a 
particular nondiscrimination rule to a 
year, an employee’s compensation for 
that year in excess of the limit is 
disregarded. 

(5) Application of limit to a year. The 
rules provided in paragraph (b)(4) of this 
section regarding the application of the 
limit to a year apply for purposes of this 
paragraph (c). 

(d) Effective date —(1) In general. This 
section applies to plan years beginning 
on or after January 1,1991. For plan 
years beginning before that date, and on 
or after the first day of the first plan 
year that section 401(a)(17) applies, a 
plan must be operated in accordance 
with a reasonable, good faith 
interpretation of section 401(a)(17). 
Whether a plan is operated in 
accordance with a reasonable, good 
faith interpretation of section 401(a)(17) 
will generally be determined on the 
basis of all relevant facts and 
circumstances, including the extent to 
which an employer has resolved unclear 
issues in its favor. A plan will be 
deemed to be operated in accordance 
with a reasonable, good faith 
interpretation of section 401(a)(17) if it is 
operated in accordance with the terms 
of this section. 

(2) Transitional rule for governmental 
plans. Section 401(a)(17) is considered 
satisfied for plan years beginning before 
January 1,1993, in the case of 
governmental plans described in section 
414(d). 

Par. 3. Section 1.401(k)-l as proposed 
on August 8,1988 (53 FR 29719) is 
amended as follows: 

1. Paragraph (f)(5)(iii), Family 
members, is revised to read a9 set forth 
below. 

2. In paragraph (f)(7), Example 3 is 
revised to read as set forth below and 
Examples 4, 5, and 6 are removed. 

3. Paragraph (g)(8)(iii)(A) is revised to 
read as set forth below. 

§ 1.401(kM Certain cash or deferred 
arrangements. 

***** 

(f) Correction of excess 
contributions • * • 

(5) Special rules * • * 

(iii) Correction of family members. 
The determination and correction of 
excess contributions of a highly 
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compensated employee whose actual 
deferral ratio is determined under the 
family aggregation rules of paragraph 
(g)(8) of this section is accomplished by 
reducing the actual deferral ratio as 
required under paragraph (f)(2) of this 
section and allocating the excess 
contributions for the family group 
among the family members in proportion 
to the elective contribution of each 
family member that is combined to 
determine the actual deferral ratio. 

• • * * • 

(7) Examples * ' * 

Example (3J. Individual A has a child, B. 
Both participate in a 401 (k) plan maintained 
by employer X. A is one of the ten most 
highly compensated employees and B is a 
nonhighly compensated employee. A has 
compensation of $100,000 and defers $7,000 
under the 401[k) arrangement; B has 
compensation of $40,000 and defers $4,000 
under the arrangement. The actual deferral 
ratio of the family unit is 7.88%. calculated by 
aggregating the contributions and 
compensation of A and B ($7,000 + $4,000)/ 
($100,000 +$40,000). For the plan, it is 
determined that under section 1.401(k)-l(f), 
the actual deferral ratio of the aggregate 
family unit must be reduced to 7.20%. This 
reduction is applied in proportion to both A 
and B’s contributions. The excess 
contributions are $920 ($11,000 total 
contributions minus $10,060 
(7.20%x $140,000)). A*s share of the excess 
contributions Is $585.45 ($7,000/ 

$11,000 X $920); B’s share is $334.55 ($4,000/ 
$11,000 X $920). 

(g) Definitions * * * 

(8) Actual deferral percentage * * • 
(ih) Aggregation of family members 

(A) For plan years beginning after 
December 31,1988, or any later date 
provided in paragraph (h) of this section, 
if an eligible highly compensated 
employee is subject to the family 
aggregation rules of section 414(qJ(6) 
because that employee is either a five 
percent owner or one of the ten most 
highly compensated employees, the 
combined actual deferral ratio for the 
family group (which is treated as one 
highly compensated employee) must be 
determined by combining the elective 
contributions, compensation, and 
amounts treated as elective 
contributions of all the eligible family 
members. * • • 

(BJ * * • 

• • * • • 

Par. 4. Section 1.401 (1)-1, as proposed 
on November 15.1988 (53 FR 45917), is 
amended by revising paragraphs (b)(8) 
and (b)(9) to read as follows: 

§ 1.401(l)-l Permitted disparity with 
respect to employer contributions or 
employer-derived benefits. 

• • • • 

fb) Definitions • • • 


[&) Average annual compensation. A 
participant’s average annual 
compensation, as of a plan year, is the 
average of the participant's annual 
compensation from the employer for the 
consecutive year period during which 
the average of the participant's annual 
compensation is the highest. The 
consecutive year period must consist of 
at least 3 consecutive years (or, if less, 
the participant's entire period of 
credited service). The plan is permitted 
to limit the years taken into account in 
determining which 3 or more year period 
constitutes the period of highest average 
annual compensation to the current plan 
year and the 9 years beginning before 
the current plan year. In determining the 
consecutive year period, the plan may 
specify any 12-month period as a year, 
provided the specified 12-month period 
is applied consistently with respect to 
all participants. The definition of 
average annual compensation used in 
the plan must also be applied 
consistently with respect to all 
participants. If, as of a plan year, a 
participant's entire period of service for 
the employer is less than the 
consecutive year period specified in the 
plan for determining the participant's 
average annual compensation, the 
participant's average annual 
compensation shall be determined by 
averaging (on an annual basis) the 
compensation received by the 
participant from the employer during the 
participant's entire period of service for 
the employer. 

(9) Covered compensation —(i) In 
general. A participant's covered 
compensation, for a plan year, is the 
average (without indexing) of the 
taxable wage bases in effect for each 
calendar year during the 35-year period 
ending with the last day of the calendar 
year preceding the calendar year in 
which the participant attains (or will 
attain) social security retirement age (as 
defined in section 415(b)(8)). In 
determining a participant's covered 
compensation for a plan year, the 
taxable wage base for the current plan 
year and any subsequent plan year is 
assumed to be the same as the taxable 
wage base in effect as of the beginning 
of the plan year for which the 
determination is being made. A 
participant’s covered compensation for 
a plan year after the 35-year period 
described in this paragraph (b)(9) is the 
participant’s covered compensation for 
the plan year during which the 
participant attained social security 
retirement age. A participant's covered 
compensation for a plan year before the 
35-year period described in this 
paragraph (b)(9) is the taxable wage 
base in effect as of the beginning of the 


plan year. A plan must provide that a 
participant's covered compensation is 
automoticially adjusted for each plan 
year. See paragraph (c) of this section 
for rules relating to prohibited decreases 
in a participant's accrued benefit within 
the meaning of section 411(d)(8) or 
section 411(b)(1)(G). 

(ii) Special rule. For purposes of 
determining the amount of an 
employee's covered compensation under 
paragraph (b)(9)(i) of this section (as 
modified by the Commissioner), a plan 
may use the following table for the 1989 
plan year. Tables for years after 1989 
will be provided by the Commissioner. 


1989 Table 


Year of birth 

Covered 

comperv 

salion 

1924-1926—.. 

$18,000 
21.000 
24,000 
27,000 
30.000 
33.000 
38 000 
39,000 
42.000 
45.000 
48,000 

1927-1928__ 

1929-1930...... 

1931-1933..... 

1934-1935.... 

1938-1937.... 

1936-1939.... 

1940-1942. 

1943-1945. 

1946-1950.—. .. 

1951 or later. . . 



• • • * » 

Par. 5. Section 1.401(1)—3. as proposed 
on November 15.1988 (53 FR 45917), is 
amended by revising paragraphs 

(b) (2)(iii) and (b)(2)(iv) and (c)(2)(iii) and 

(c) (2J(iv) and by adding new paragraphs 
(g)(2)(vii). (l)(5)(iv) and (l)(7) to read as 
follows: 

§ 1.401(!)-3 Permitted disparity with 
respect to employer-derived benefit*. 

• • • « « 

(b) Defined benefit excess plans * * • 

(iii) Uniform and maximum excess 
allowance • 4 * 

(iii) Deemed uniformity —(A) Different 
social security retirement ages. For 
purposes of applying paragraph (b)(2)(i) 
of this section, the excess beefit 
percentage under a plan is deemed to 
exceed the base benefit percentage by 
an amount that is uniform for all 
participants even if the excess benefit 
percentage exceeds the base benefit 
percentage by an amount that is not 
uniform for all participants if the 
differences in those excesses arise 
merely as a result of differences in 
social security retirement ages of 
participants and the corresponding 
adjustments in the 3/4 of 1 percent 
factor in the maximum excess allowance 
required under paragraph (e)(1) of this 
section. 
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(B) Years of service in excess of 35. 

The amount by which the excess benefit 
percentage under the plan exceeds the 
base benefit percentage is deemed to be 
uniform for all employees if differences 
in the amount of the excess result 
merely from the fact that, for years of 
service in excess of 35, the plan accrues 
a benefit at a uniform rate with respect 
to all compensation and accrues the 
benefits attributable to all years of 
service over the employee’s entire- 
projected period of service to normal 
retirement age, as permitted under the 
fractional rule of section 411(b)(1)(C). 

(C) Multiple formulas. The amount by 
which the excess benefit percentage 
under a plan exceeds the base benefit 
percentage is deemed to be uniform for 
all employees if differences in the 
amount of the excess result merely from 
the fact that the plan provides for the 
calculation of an employee’s normal 
retirement benefit under two or more 
formulas, each of which otherwise 
satisfies section 401(1) and of this 
section and each of which is available to 
all employees, and further provides that 
an employee will receive the greatest 
normal retirement benefit that results 
under any of the formulas. 

(D) Cumulative deemed uniformities. 

If differences in the amount by which 
the excess benefit percentage under a 
plan exceeds the base benefit 
percentage result merely from a 
combination of any two or more of the 
circumstances described in paragraph 

(b)(2)(iii)(A), (b)(2)(iii)(B). and 
(b)(2)(iii)(C) of this section, the amount 
of the excess will be deemed to be 
uniform for all employees. 

(iv) Examples. Paragraph (b)(2) of this 
section is illustrated by the following 
examples. 

Example 1. Plan A has a normal retirement 
age of 65. and benefits participants with 
social security retirement ages of 65. 66, and 
67. There are no other plan benefits or 
features requiring adjustment of the 3/4 of 1 
percent factor in the maximum excess 
allowance. The excess benefit percentage 
under the plan is 2%. The base benefit 
percentage is 1.25% for participants with a 
social security retirement age of 65. For 
participants with a social security retirement 
age of 66. the base benefit percentage is 
1.30%, and for participants with a social 
security retirement age of 67. the base benefit 
percentage is 1.35%. The lack of uniformity in 
the amount by which the excess benefit 
percentage exceeds the base benefit 
percentage is solely the result of differences 
in participants’ social security retirement 
age9 and the corresponding adjustments in 
the 3/4 of 1 percent factor in the maximum 
excess allowance required under paragraph 
(e)(1) of this section. (Because Plan A 
efiectively provides unreduced benefits prior 
to the social security retirement age for 
participants with social security retirement 


ages of 66 and 67. the 3/4 of 1 percent factor 
in the maximum excess allowance must be 
reduced to .70% and .65%. respectively.) Thus, 
under paragraph (b)(2)(iii)(A) of this section, 
the amount by which the excess benefit 
percentage exceeds the base benefit 
percentage is deemed to be uniform for 
purposes of paragraph (b)(2) of this section. 
Alternatively. Plan A could satisfy paragraph 
(b)(2) of this section if it provided a uniform 
rate disparity of .65% for all participants by 
providing a base benefit percentage of 1.35% 
and an excess benefit percentage of 2% (i.e., 
.65% is the maximum excess allowance under 
the plan for a participant with a social 
security retirement 8ge of 67). 

Example (2). (a) Plan A is a defined benefit 
plan that use 9 a normal retirement age of 65. 
All employees under the plan have a social 
security retirement age of 65, and there are no 
other plan benefits or features requiring 
adjustment of the % of 1 percent factor in the 
maximum excess allowance. The formula for 
determining benefits under the plan provides 
a benefit of 1.0% of average annual 
compensation up to covered compensation, 
multiplied by years of service up to 35. and a 
benefit of 1.75% of average annual 
compensation in excess of covered 
compensation, multiplied by years of service 
up to 35. and a benefit of 1.75% of average 
annual compensation, multiplied by years of 
service in excess of 35. Plan A uses the 
fractional rule for purposes of determining an 
employee's accrued benefit. Employees A 
and B have projected periods of serv ice to 
normal retirement age of 25 years and 40 
years respectively. 

(b) Employee A’s base benefit percentage 
is (1.0%x25)/25 or 1.0% and Employee A s 
excess benefit percentage i9 (1.75%X25)/25 
or 1.75%. Thus, the amount by which the 
excess benefit percentage exceeds the base 
benefit percentage for Employee A is 
(1.75%—1.0%) or .75%. Employee B‘s base 
benefit percentage is [(1.0% X 35) +(1.75% X 
5)]/40 or 1.09375% and Employee B’s excess 
benefit percentage is (1.75%x40)/40 or 1.75%. 
Thus, the amount by which the excess benefit 
percentage exceeds the base benefit 
percentage for Employee B is .6562%. 

Although the amount by which the excess 
benefit percentage exceeds the base benefit 
percentage for the two employees is not 
uniform, under paragraph (b)(2)(iii)(B) of this 
section, the excess benefit percentage is 
deemed to exceed the base benefit 
percentage by a uniform amount for both 
employees for purposes of paragraph (b)(2) of 
this section because the difference in the 
excess results merely from the fact that the 
entire benefit with respect to years of service 
in excess of 35 is provided at the excess 
benefit percentage rate and the total benefit 
is accrued over the employee’s entire 
projected period of service to age 65. 

« • * * • 

(c) Defined benefits offset plans * * * 

(2) Uniform and maximum offset 

« « • 

(iii) Deemed uniformity —(A) Different 
social security retirement ages. For 
purposes of applying paragraph (c)(2)(i) 
of this section, an offset under a plan is 
deemed to be uniform with respect to all 


participants even though the amount of 
the offset, expressed as a percentage of 
final average compensation, is not 
uniform with respect to all participants 
if that lack of uniformity is solely the 
result of differences in the social 
security retirement ages of participants 
and corresponding adjustments in the % 
of 1 percent factor in the maximum 
offset allowance required under 
paragraph (e)(1) of this section. 

(B) Years of service in excess of 35. 

An offset under the plan is deemed to be 
uniform with respect to all employees if 
a lack of uniformity results merely from 
the fact that the employee’s benefit 
under the plan, before application of the 
offset, is determined with respect to the 
employee’s entire period of service with 
the employer, no offset is applied with 
respect to years of service in excess of 
35, and the plan accrues both the benefit 
before application of the offset and the 
offset over the employee’s entire 
projected period of service to normal 
retirement age as permitted under the 
fractional rule of section 411(b)(1)(C). 

(C) Multiple formulas. An offset under 
a plan is deemed to be uniform with 
respect to all employees if a lack of 
uniformity results merely from the fact 
that the plan provides for the calculation 
of an employee’s normal retirement 
benefit under two or more formulas, 
each of which otherwise satisfies 
section 401(1) and of this section and 
each of which is available to all 
employees, and further provides that an 
employee will receive the greatest 
normal retirement benefit that results 
under any of the formulas. 

(d) Cumulative deemed uniformities. 

If differences in the offset under a plan, 
expressed as a percentage of final 
average compensation up to covered 
compensation, result merely from a 
combination of any two or more of the 
circumstances described in paragraphs 
(c)(2)(iii)(A), (c)(2)(iii)(B). and 
(c)(2)(iii)(C) of this section, the offset 
will be deemed to be uniform for all 
employees. 

(iv) Examples. Paragraph (c)(2) of this 
section is illustrated by the following 
examples. 

Example (1). Plan A has a normal 
retirement age of 65, and benefits participants 
w f ith social security retirement age of 65. 60. 
and 07. There are no other plan benefits or 
features that require adjustment to the % of 1 
percent factor in the maximum offset 
allowance. For each year of service, the plan 
provides benefits equal to 2% of average 
annual compensation, reduced by an offset. 
For participants with a social security 
retirement age of 65. the offset i9 .75% of final 
average compensation not in excess of 
covered compensation; for participants with 
a social security retirement age of 66. the 
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offset is .70% of final average compensation 
not in excess of covered compensation: and 
for participants with a social security 
retirement age of 67, the offset is .65% of final 
average compensation not in excess of 
covered compensation. The lack of uniformity 
in Plan A's offset, expressed as a percentage 
of final average compensation, is solely the 
result of differences in participants* social 
security retirement ages and the 
corresponding adjustments required under 
paragraph (e)(1) of this section. (Because Plan 
A effectively provides unreduced benefits 
prior to the social security retirement age for 
participants with social security retirement 
ages of 66 and 67, the % of 1 percent factor in 
the maximum offset allowance must be 
reduced to .70% and .65%. respectively.) Thus, 
under this paragraph (c)(2)(iii)(A), the amount 
of the offset is deemed to be uniform for 
purposes of paragraph (c)(2) of this section. 
Alternatively, Plan A could satisfy paragraph 
(c)(2) of this seciton if it provided a uniform 
offset of .65% of final average compensation 
not in excess of covered compensation for all 
participants (i.e., .65% is the maximum offset 
allowance under the plan for a participant 
with a social security retirement age of 67).) 

Example (2). (a) Plan A uses a normal 
retirement age of 65. All employees under the 
plan have a social security retirement age of 
65, and there are no other plan benefits or 
features requiring adjustment to the of 1 
percent factor in the maximum offset 
allowance. Plan A provides a benefit of 1.75% 
of average annual compensation for each 
year of service, offset by .75% of final average 
compensation up to covered compensation 
for each year of service up to 35. Plan A uses 
the fractional rule for purposes of 
determining an employee’s accrued benefit 
prior to application of the offset and for 
determining the employee’s offset. Employees 
A and B, with projected periods of sendee at 
normal retirement age of 25 years and 40 
years respectively, have average annual 
compensation and final average 
compensation of $30,000 and covered 
compensation of $30,612. 

(b) In the case of Employee A. the plan 
provides a benefit of (1.75% x $30,000 x 25)/25 
or $525. offset by (.75% X $30,000 X 25J/25 or 
$225. The offset, expressed as a percentage of 
final average compensation up to covered 
compensation, is $225/$30.000 or .75%. In the 
case of Employee B. the plan provides a 
benefit of (1.75% X $30,000 X 40J/40 or $525, 
offset by (.75% X $30,000 X 35J/40 or $196.88. 

The offset expressed as a percentage of final 
average compensation up to covered 
compensation, is $196.88/$30.000 or .65627%. 
Although the offset for the two employees, 
expressed as a percentage of final avorage 
compensation up to covered compensation, is 
not uniform, under paragraph (c)(2)(iii)(B) of 
this section, the amount of the offset is 
deemed to be uniform for purposes of 
paragraph (c)(2) of this section because the 
lack of uniformity results merely from the fact 
that Plan A calculates the employee’s offset 
only with respect to years of service up to 35 
and accrues the offset fractionally over the 
employee's entire projected period of sendee 
to age 65. 

♦ • ♦ • * 


(g) Benefits attributable to employee 

contributions not taken into account 

• * * 

(2) Uniform factor * * * 

(vii) Alternative uniform factors. A 
plan that satisfies the minimum benefit 
method for determining the portion of an 
employee's benefit attributable to 
employee contributions specified in 
8 1.401(a)(4)—6(b)(3) may use a uniform 
factor of .4 for a final average 
compensation formula or may use a 
uniform factor of .6 for a career average 
formula in applying the rules of this 
paragraph (g). 

* * * * • 

(1) Effective dates and transitional 
rules * • • 

(5) Collectively bargained plans * * # 

(iv) Whether a plan is maintained 
pursuant to a collective bargaining 
agreement is determined under the 
principles applied under section 1017(c) 
of the Employee Retirement Income 
Security Act of 1974. (See H.R. Rep. No. 
1280, 93d Cong., 2d Sess. 266 (1974). In 
addition, a plan is not treated as 
maintained under a collective 
bargaining agreement unless the 
employee representatives satisfy section 
7701(a)(46) of the Internal Revenue Code 
after March 21,1984. See 5 301.7701-17T 
for other requirements for a plan to be 
considered to be collectively bargained. 
In the case of a collectively bargained 
plan described in paragraph (l)(5)(i) of 
this section, if the date in paragraph 
(l)(5)(i)(B) of this section precedes 
November 15,1988, then the date in this 
paragraph (1)(5) shall be replaced with 
the date on which the last of any 
collectively bargaining agreements in 
effect on November 15,1988 terminates, 
provided that the plan complies during 
this period with a reasonable good faith 
interpretation of section 401(1). 

• • * • • 

(7) Special rule —(i) In general. A plan 
that satisfies the requirements of 
paragraph (l)(7)(iii) of this section will 
not fail to satisfy the requirements of 
paragraph (1)(3) of this section merely 
because, for purposes of applying 
paragraph (l)(3)(i)(B)(l) of this section, 
the plan uses the adjusted accrued 
benefit calculated under paragraph 
(l)(7)(ii) of this section. 

(ii) Calculation of adjusted accrued 
benefit —(A) General rule. As of any 
plan year beginning after December 31, 
1988, an employee's adjusted accrued 
benefit is calculated by determining the 
employee’s frozen accrued benefit under 
paragraph (l)(7)(ii)(B) of this section 
adjusting that frozen accrued benefit as 
required under paragraph (l)(7)(ii (C) 
and (D) of this section. 

(B) Frozen accrued benefit For 
purposes of this pararaph (1)(7), the term 
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"frozen accrued benefit" means an 
employee's accrued benefit under the 
plan as in effect on November 15,1988, 
determined as of the close of the last 
plan year beginning before January 1, 
1989, as if the employee terminated 
employment with the employer on that 
determination date, and without regard 
to any amendment made to the plan 
after November 15. 2988. 

(C) Minimum benefit adjustment In 
the case of an excess plan, each 
employee’s frozen accrued benefit is 
adjusted so that the base benefit 
percentage is not less than 50 percent of 
the excess benefit percentage. In the 
case of an offset plan, each employee’s 
offset applied to determine the frozen 
accrued benefit is adjusted so that it 
does not exceed 50 percent of the 
benefit determined without regard to 
application of the offset. 

(D) Final pay adjustment—[\) General 
rule. After the employee’s frozen 
accrued benefit is adjusted in 
accordance with paragraph (l)(7)(ii)(C) 
of this section, it is multiplied by a 
fraction (not less than one), the 
numerator of which is the employee’s 
average annual compensation (subject 
to section 401(a)(17), determined as of 
the current plan year and using the same 
definition as used to determine the 
frozen accrued benefit, and the 
denominator of which is the employee’s 
average annual compensation 
determined as if the employee’s average 
annual compensation determined as if 
the employee terminated employment as 
of the close of the last plan year 
beginning before January 1,1989, and 
without regard to any amendment made 
after that date. 

( 2 ) Special rules. In lieu of the 
adjustment described in paragraph 
(l)(7)(ii)(D) [1} of this section, the frozen 
accrued benefit for each employee under 
the plan may be multiplied by a uniform 
percentage (not to exceed 100%) of the 
fraction determined for the employee as 
described above. A plan will not fail to 
meet the requirements of this paragraph 
(!)(7)(ii)(D) merely because the plan 
imposes a uniform maximum dollar 
amount on the adjusted accrued benefit 
for all employees. 

(iii) Requirements. The plan must 
satisfy the following requirements— 

(A) As of November 15,1988, and 
without regard to any plan amendments 
made after that date, the plan contained 
a benefit formula under which the 
portion of an employe’s accrued benefit 
at retirement that is attributable to the 
employee’s period of service as of the 
close of the last plan year beginning 
before January 1.1989. would be 
determined with reference to 
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compensation earned by the employee 
in years beginning after December 31. 
1908, and 

(B) For purposes of paragraph 
(i)(3)(i)(B)(/) of this section, the plan 
uses the adjusted accrued benefit, as 
calculated under paragraph °* 

this section, with respect to each 
employee who has at least one hour of 
service in any plan year beginning after 
December 31,1988. 

(iv) Examples. The provisions of this 
paragraph Jl}(7) may be illustrated by 
the following examples. In each 
example, the plan contains no benefit or 
feature that would require a reduction in 
the 1% annual disparity or the offset of 
83 % percent of primary insurance 
amount allowed under Rev. Rol. 71-448; 
or in the % of 1% percent annual 
disparity allowed under section 401(1) 
and the regulations thereunder. Further, 
in each example, the normal retirement 
age under the plan is 65 and each 
employee has a social security 
retirement age of 65. 

Example (1} (a) Employer X maintained a 
defined benefit excess plan Shat was 
integrated with benefits provided under the 
Soda! Security Act The plan year of the plan 
is the calendar year. As of November 15, 

1983, the benefit formula under the plan 
provided that each employee would received 
a normal retirement benefit equal to the sum 
of 1% of the employee’s average annual 
compensation up to covered compensation, 
multiplied by the employee’s years of 
credited service for X. plus 2% of the 
employee's average annual compensation in 
excess of the employee’s covered 
compensation, multipled by the employee’s 
years of credited service for X. On November 

15.1988, the plan defined average annual 
compensation as the average of the 
employee’s compensation for the 5 years (out 
of the employee’s entire period of 
participation) which produced the highest 
average. 

lb) As of December 31.1988 (the dose of 
the Last plan year preceding the year (or 
which section 401(1) and the regulations 
thereunder are effective). Employee A had 10 
years of credited service for X: had covered 
compensation of $25,000: and had average 
annual compensation (as defined under the 
plan) of $30 00a Accordingly, as of December 

31.1988, A had an accrued normal retirement 
benefit of $3,500 (the sum of 10% of $25,000, 
plus 20% of $5,000). As of January 1.1989. X 
amends the benefit formula to provide that 
each employee will receive a normal 
retirement benefit equal to the sum of 1% of 
the employee’® average annual compensation 
up to covered compensation, multiplied by 
the employee’s years of credited service for 
X. plus 1.75% of the employee's average 
annual compensation in excess, of the 
employee’s covered compensation, multiplied 
by the employee's years of credited service 
X. 

(c) The plan applies the transition rule set 
forth in paragraph (l)(3) of this section under 
which A's normal retirement benefit is 


determined as the sum of (1) A’s accrued 
benefit as of December 31.1988, under the 
pre-amended benefit formula and (2) A’s 
accrued benefit attributable to years of 
credited service after December 31,1938, 
under the amended benefit formula. Assume 
also that the plan does not amend its 
definition of average annual compensation. 

(d) As of December 31,1992. A has 14 years 
of credited service for X; A has covered 
compensation $30,000: and A has average 
annual compensation of $40,000. The plan 
does not fail to satisfy section 401(1) and the 
regulations thereunder merely because the 
plan determines A’s accrued normal 
retirement benefit at December 31,1992, as 
$8,565 (the sum of $3,500 multiplied by 133.3% 
(the ratio of $40,000 (A’s average annual 
compensation as of December 31,1992) to 
$30,000 (As average annual compensation as 
a December 31.1988) plus $1,900 (4% times 
$30,000 plus 7% times $10,000). 

Example (2 )l (a) Employer Y maintained a 
defined benefit excess plan that is integrated 
with benefits provided under the Social 
Security Act. The pian year of the plan is the 
calendar year. As of November 15* 1988. the 
benefit formula under the plan provided that 
each employee would receive a normal 
retirement benefit equal to 1% of the 
employee’s average annual compensation in 
excess of the employee s covered 
compensation, multiplied by the employee’s 
years of credited service for Y. The plan 
provided no benefit with respect to average 
annual compensation up to covered 
compensation. On December 31,1987, the 
plan defined average annual compensation as 
the average of the employee's compensation 
for the 5 years (out of the employee’s entire 
period of participation) which produced the 
highest average. 

(b) As of December 31,1908 (the close of 
the last plan year preceding the year for 
which section 401(1) and the regulations 
thereunder are effective). Employee A bad 10 
years of credited service for Y; had covered 
compensation of $25,000; and had average 
annual compensation (as defined under the 
plan) of $20,000. A'b average annua) 
compensation had never exceeded $20,000. 
Accordingly, as of December 31.1988, A had 
no accrued normal retirement benefit under 
the plan. As of January 1.1989, Y amends the 
benefit formula to provide that each 
employee will receive a normal retirement 
benefit equal to the sum of .6% of the 
employee’s average annual compensation up 
to covered compensation, multiplied by the 
employee’s years of credited service for Y. 
plus 1.2% of the employee’s average annual 
compensation in excess of the employee’s 
covered compensation, multipled by the 
employee’s years of credited service for Y. 

(c) The plan applies the transition rule set 
forth in paragraph (l)-3(l)(3) of this section 
under which A’s normal retirement benefit is 
determined as the sum of (1) A’s accrued 
benefit as of December 31.1988, under the 
pre-amended benefit formula and (2) A’a 
accrued benefit attributable to years of 
credited service after December 31,1988, 
under the amended benefit formula. Assume 
also that the plan does not amend its 
definition of average annual compensation. 


(d) As of December 31,1992, A has 14 years 
of credited service for Y; A has covered 
compensation $30,000; and A has average 
annual compensation of $35,000. Because the 
excess benefit percentage under the plan 
before it was amended effective January 1, 
1900. had been 1%, the plan provides that A’s 
accrued normal retirement benefit as of 
December 31.1988, attributable to years of 
credited service before January 1.1980. will 
equal the normal retirement benefit A would 
have accrued if the base benefit percentage 
had been .5%. Accordingly, the plan provides 
that A’s accrued normal retirement benefit as 
of December 31.1988. is SI .000 (.5% times 10 
years times $20,000). 

(e) The plan dees not fail to satisfy section 
401(1) and the regulations thereunder merely 
because the plan determines A's norma! 
retirement benefit as a December 31.1992, as 
$2,710 (the sum of $1,750 ($1,000 multiplied by 
175% (the ratio of $35,000 (A’s average annuel 
compensation as of December 31,1992) to 
$20,000 (A’s average annual compensation as 
of December 31.1988)) plus $960 (2.4% times 
$30,000 plus 4.8% times $5,000). 

Example (3). (a) Employer Z maintained a 
defined benefit offset plan that was 
integrated with benefits provided under the 
Social Security' Act. The plan year of the plan 
is the calendar year. As of November 15, 

1988, the benefit formula under the plan 
provided that each employee would receive a 
normal retirement benefit equal 50% of the 
employee's average annual compensation, 
reduce or offset by 50% of the employee’s 
projected primary insurance amount under 
the Social Security Act The plan used the 
fractional rule for purposes of determining 
both the positive portion of the employee’s 
benefit and the offset applied to the 
employee’s benefit On November 15.1988, 
the plan defined average annual 
compensation as the average of the 
employee's compensation for the 5 years (out 
of the employee’s entire period of 
participation) which produced the highest 
average. 

(b) As of December 31,1988 (the close of 
the last plan year preceding the year for 
which section 401(1) and the regulations 
thereunder are effective). Employee A. who 
was hired at age 40. had 10 years of credited 
service for Zi had a projected annual primary 
insurance amount of $10,000; had covered 
compensation of $25,000; and had average 
annual compensation (at defined under the 
plan) of $30,000. Accordingly, as of December 

31.1988, A had an accrued normal retirement 
benefit of $2,000 (S3d)00 ($15,000 times 10/25] 
minus $4,000 ($10,000 times 10/25)). As of 
January 1.1989, Z amends the benefit formula 
to provide that for each year of credited 
service after December 31.1988. each 
employee will receive a normal retirement 
benefit equal to 2% of the employee’s average 
annual compensation offset by 3/4 of 1% of 
the employee’s final average compensation 
up to covered compensation. 

(c) The plan applies the transition rule set 
forth in S 1401(l)-3 (l)(3) under which A’s 
normal retirement benefit is determined as 
the sum of (1) A’s accrued benefit as of 
December 31.1988. under the pre-amended 
benefit formula and (2) A’s accrued benefit 
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attributable to years of credited serv ice after 
December 31.1980, under the amended 
benefit formula. Assume also that the plan 
does not amend its definition of average 
annual compensation. 

(d) As of December 31.1992, A has 14 years 
of credited service for Z; A has covered 
compensation $30,000; and A has average 
annual compensation and final average 
compensation of $40,000. Because the positive 
portion of A’s benefit under the plan ($6,000) 
before it was amended effective January 1. 
1989, had been reduced or offset ($4,000) by 
more than 50%. the plan provides that A’s 
accrued normal retirement benefit as of 
December 31,1988. attributable to years of 
credited service before January 1.1989. will 
equal the normal retirement benefit A would 
have accrued if A’s benefit had been reduced 
by only 50%. Accordingly, the plan provides 
that A’s accrued normal retirement benefit as 
of December 31.1988. is $3,000 ($8,000 minus 
$3,000). The plan does not fail to satisfy 
lection 401(1) and the regulations thereunder 
merely because the plan determines A’s 
normal retirement benefit as of December 31. 
1992, as $6,300 (the sum of $4,000 ($3,000 
multiplied by 133.3% (the ratio of $40,000 (A*$ 
average annual compensation as of 
December 31.1992) to $30,000 (A’s average 
annual compensation as of December 31. 

1988)) plus $2,300 (8% times $40,000 minus 3% 
times $30,000). 

• • • • « 

Par. 6. Section 1.401(I)-4, as proposed 
on November 15,1988 (53 FR 45917), is 
amended by adding a new sentence at 
the end of paragraph (a)(1) to read as 
follows: 

5 1.401(1)—4 Combining and aggregating 
plana. 

(a) Overall permitted disparity — ( 1 ) In 
general * * * A plan does not fail to 
satisfy the requirements of this section 
merely because the plan contains two or 
more formulas as described in 
paragraph (b)(2)(iii)(C) or (c)(2)(iii)(C) of 
§ 1.401(l)-3. provided the disparity 
utilized in each formula does not exceed 
the maximum disparity permitted under 
§ 1.401(1)—3(b)(6) or (c)(5) with respect to 
that formula. 

* • • • * 

Par. 7. Section 1.401 (m)-l as proposed 
on August 8.1988 (53 FR 29719) is 
amended by revising paragraph 

(e)(4)(iii), the penultimate sentence of 
the concluding text of paragraph (f)(8). 
and paragraph (f)(13)(iii)(A) to read as 
follows: 

§ 1.401(m)-1 Employee contributions and 
matching contributions. 

• • ♦ * • 

(e) Correction of excess aggregate 
contributions * “ * 

(4) Special rules 0 * * 

(iii) Correction of family members. 

The determination and correction of 
excess aggregate contributions of a 
highly compensated employee whose 


actual contribution ratio is determined 
under the family aggregation rules of 
paragraph (f)(13) of this section is 
accomplished by reducing the actual 
contribution ratio as required under 
paragraph (e)(2) of this section and 
allocating the excess aggregate 
contributions for the family group 
among the family members in proportion 
to the employee contributions and 
matching contributions of each family 
member that are combined to determine 
the actual contribution ratio. 

• « • • * 

(f) Definitions 0 0 0 

( 8 ) Matching contribution 000 

(i) # * * 

* * * Notwithstanding the foregoing, for 
plan years beginning before January 1, 
1992, an employer may elect to take into 
account as matching contributions, 
contributions made to a plan pursuant to 
an arrangement under which the 
employer makes contributions to the 
plan on account of either employee 
contributions to the plan or 
contributions made by an employee to 
an employer-sponsored savings 
arrangement that are not held in the 
plan, provided that the arrangement was 
in effect prior to August 8,1988. # * * 

* * * • « 

(13) Actual contribution percentage 

(iii) Aggregation of family members — 
(A) For plan years beginning after 
December 31,1986. or any later date 
provided in paragraph (h) of this section, 
if an eligible highly compensated 
employee is subject to the family 
aggregation rules of section 414(q)(6) 
because that employee is either a five 
percent owner or one of the ten most 
highly compensated employees, the 
combined actual contribution ratio for 
the family group (which is treated as one 
highly compensated employee) must be 
determined by combining the employee 
contributions, compensation, matching 
contributions and amounts treated as 
matching contributions of all the eligible 
family members. 

(B) * • • 

• » « • • 

Par. 8. Section 1.401(m}-2, as proposed 
on August 8.1988 (53 FR 29719). is 
amended as follows: 

1. In paragraph (b)(1). the introductory 
text is revised and new paragraphs 
(b)(l)(iii) and (b)(l)(iv) are added before 
the concluding text that follows 
paragraph (b)(l)(ii). to read as set forth 
below. 

2. Paragraph (b)(3)(i) is revised to read 
as set forth below. 

3. Paragraph (b)(3)(i) is redesignated 
as paragraph (b)(3)(iii), items (1) through 
(5) of example 1 in newly designated 


paragraph (b)(3)(iii) are revised to read 
as set forth below, and Example 3 is 
added following Example 2 to read as 
set forth below. 

4. A new paragraph (b)(3)(ii) is added 
as set forth below. 

5. In paragraph (c)(4), steps 1 and 2 in 
Example 1 are revised to read as set 
forth below. 

S 1.401(m)-2 Multiple use of alternative 
limitation. 

• • • * • 

(b) General rule for determination of 
multiple use — (1) In general. Multiple 
use of the alternative limitation occurs if 
all of the conditions of this paragraph 
(b)(1) are satisfied: 

(1) ### 

(ii) * * * 

(iii) The actual deferral percentage of 
the entire group of eligible highly 
compensated employees under the 
arrangement subject to section 401 (k) 
exceeds the amount described in section 
401(k)(3)(A)(ii)(I). 

(iv) The actual contribution 
percentage of the entire group of eligible 
highly compensated employees under 
the arrangement subject to section 
401(m) exceeds the amount described in 
section 401(m)(2)(A)(i). 

• • * • • 

(3) Aggregate limit —(i) In general. For 
purposes of this section, the aggregate 
limit is the greater of: 

(A) The sum of: 

(7) 1.25 times the greater of the 
relevant actual deferral percentage or 
the relevant actual contribution 
percentage, and 

[2] Two percentage points plus the 
lesser of the relevant actual deferral 
percentage or the relevant actual 
contribution percentage. In no event, 
however, shall this amount exceed twice 
the lesser of the relevant actual deferral 
percentage or the relevant actual 
contribution percentage: or 

(B) The sum of: 

(7) 1.25 times the lesser of the relevant 
actual deferral percentage or the 
relevant actual contribution percentage, 
and 

(2) Two percentage points plus the 
greater of the relevant actual deferral 
percentage or the relevant actual 
contribution percentage. In no event, 
however, shall this amount exceed twice 
the lesser of the relevant actual deferral 
percentage or the relevant actual 
contribution percentage. 

(ii) Relevant actual deferral 
percentage and reieveant actual 
contribution percentage defined. For 
purposes of paragraph (b)(3)(i) of this 
section, the term “relevant actual 
deferral percentage" means the actual 
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deferral percentage of the group of non- 
highly compensated employees eligible 
under the arrangement subject to section 
401 (k) for the plan year, and the term 
"relevant actual contribution 
percentage" means the actual 
contribution percentage of the group of 
nonhighly compensated employees 
eligible under the plan subject to section 
401(m) for the plan year beginnig with or 
within the plan year of the arrangement 
subject to section 401 (k). 

(iii) Examples . # * 

Example I. * * * 

(1J Greater of the relevant actual 

deferral percentage or the relevant 
actual contribution percentage-4.0 

(2) 1.25 times (1)---58 

(3) Lesser of the relevant actual 

deferral percentage or the relevant 
actual contribution percentage-3.0 

(4) (3) plus two percentage points.---5.0 

(5) (2)+(4j*-10.0 

(6) 125 times (3)- 3.75 

(7) (1) plus two percentage points...8.0 

( 8 ) ( 6 ) 4 -( 7 )- 8.75 

(9) Aggregate limit Greater of (5) or 

( 8 )-- 100 

* • * * • 

Example 2. * * * 

Example 3. Employer E maintains a plan 
that contains a cash or deferred arrangement 
and provides for matching contributions. The 
actual deferral and contribution percentages 
for a plan year are as follows: 



Actual 

deferral 

percent¬ 

age 

Actual 

contribu¬ 

tion 

percent¬ 

age 

Highly compensated.. 

3.6 

1.69 

Nonhighly compensated- 

18 

1.35 


The actual deferral percentage of the highly 
compensated employees exceeds the normal 
limit (1.25 times of 1.8. or 2J25 percent) but not 
the alternative limit (2 plus 1.8, but not more 
than twice 18, or 3.6 percent). The actual 
contribution percentage of the highly 
compensated employees does not exceed the 
normal limit (1.25 times of 1.35. or 1.69 
percent). Accordingly, the plan satisfies both 
the actual deferral and contribution 
percentage tests. Since the actual 
contribution percentage of the highly 
compensated employees does not exceed the 
normal limit, condition (iv) of paragraph 
(b)(1) of this section is not satisfied. 

Therefore, there is no multiple use of the 
alternative limitation. 

(c) Correction of multiple use * * * 

(4) Examples * * * 

Example (1)* * * 

Step 1: Determination of aggregate Hmit. 

(1) Greater of the relevant actual 

deferral percentage or the relevant 
actual contribution percentage--4.0 

(2) 1.25 times (1)-5.0 

(3) Lesser of the relevant actual 
deferral percentage or the relevant 


actual contribution percentage-—.4.0 

(4) (3) plus two percentage points-88 

(5) (2)+(4k-.'-11.0 

(8)1.25 times of {3).-58 

(7) (1) plus two percentage points...88 

(8) (G) + (7).- 118 

(9) Aggregate limit Creater of (5) or 

(8)--11-0 


Step 2: Calculation of correction amount 


(10) Actual deferral percentage of 

highly compensated-68 

(11) Maximum permitted actual 

contribution percentage of highly 
compensated ((9H10)).-58 

(12) Amount taken into account in 

determining actual contribution 
percentage of highly compensated 
employee X - ——- $6800 

(13) Maximum amount permitted 

without use of alternative 
limitation ((11) X compensation of 
employee X).— - —-$5800 

(14) Excess aggregate contribution 

((12H13))-- $1800 

* * • • » 


Par. 8 . Section 1.410(b)-2 as proposed 
on May 18.1989 (54 FR 21437), is 
amended by revising paragraphs (b)(1) 
and (b)(6). adding paragraphs (b)(7) and 

(b) (8). and revising paragraph 

(c) (2)(ii)(B) to read as follows: 

5 t.410(b)-2 Minimum coverage 
requirements (after 1983). 

ft ft ft ft * 

(b) Requirements with respect to 
active employees —(1) In general A plan 
satisfies this paragraph (b) for a plan 
year only if it satisfies at least one of the 
following paragraphs (b)(2) through 
(b)(8) of this section for that year. 

• • * • * 

(6) Certain governmental plans. For 
plan years beginning on or after January 
1,1993, a plan satisfies this paragraph 
(b)(6) for a plan year only if it is 
described in section 410(c)(1)(A) and 
satisfies section 401(a)(3) as in effect on 
September 1,1974. For plan years 
beginning before January 1* 1993, any 
plan described in section 410(c)(1)(A) 
satisfies this paragraph (b)(0)- 

(7) Certain section 403(b) plans. For 
plan years beginning on or after January 
1,1993, a plan subject to section 
403(b)(12) satisfies this paragraph (b)(7) 
for a plan year only if, with respect to 
contributions not made pursuant to a 
salary reduction agreement, the plan 
satisfies section 410(b) without regard to 
section 410(c) and paragraphs (b)(8) and 
(b)(8) of this section. For plan years 
beginning before January 1.1993, a plan 
subject to the requirements of section 
403(b)(12) that is maintained by an 
employer described in section 414(d) 
satisfies this paragraph (b)(7). 

(8) Certain church plans . etc. A plan 
satisfies this paragraph (b)(8) for a plan 
year only if it is described in section 
410(c)(1) IB), (C), or (D) and satisfies 


section 401(a)(3) as in effect on 
September 1,1974. 

(c) Requirements with respect to 
former employees # * * 

(2) Application of section 410(b) to 
former employees * * * 

(ii ) Testing former employees * * 0 

(B) Special rule. A plan is deemed to 
satisfy paragraph (b) of this section with 
respect to its former employees with a 
current benefit if at least five former 
employees are currently benefiting 
under the plan and at least 60 percent of 
the former employees who are currently 
benefiting under the plan are not highly 
compensated former employees. 

• • • « • 

Par. 10. Section 1.410(b)-6 as proposed 
on May 18.1989 (54 FR 21437). is 
amended by revising paragraphs (b)(1) 
and (b)(2] to read as follows: 

§ 1.410(b)-6 Excludable employees. 

• • * * * 

(b) Minimum age and service 
exclusions —(1) In general. If a plan 
applies minimum age and service 
eligibility conditions permissible under 
section 410(a)(1) and excludes all active 
employees who do not meet those 
conditions from benefiting under the 
plan, then all active employees who fail 
to satisfy those conditions may be 
treated as excludable employees with 
respect to that plan. 

(2) Plans benefiting otherwise 
excludable employees —(i) In general 
Employees who could be excludable 
under paragraph (b)(1) of this section 
(without regard to section 410(aHl)(B)) 
but for the fact that the plan does not 
apply the greatest permissible minimum 
age and service conditions may be 
treated as excludable employees with 
respect to the plan. This treatment is 
available only if the plan satisfies 
section 410(b) and i 1.4l0(b)-2 with 
respect to the otherwise excludable 
employees in the manner described in 
paragraph (b)(2)(ii) of this section. For 
purposes of applying section 410(b), in 
that case, the plan may be treated as 
two separate plans, one for the 
otherwise excludable employees and 
one for the other employees covered by 
the plan. 

(ii) Testing othewise excludable 
employees. In determining whether the 
plan (or portion of a plan that is treated 
as a separate plan) that benefits active 
employees who would otherwise be 
excludable under paragraph (b)(1) of 
this section (without regard to section 
410(a)(1)(B)) satisfies section 410(b) and 
§ 1.410(bV-2. active employees who have 
satisfied the greatest permissible 
minimum age and service conditions 
with respect to the plan are disregarded. 
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In addition, if the plan (or portion 
thereof) being tested applies minimum 
age and service conditions and those 
conditions are less than the maximum 
permissible minimum age and service 
conditions, active employees who have 
not satisfied the lower minimum age and 
service conditions actually provided for 
in the plan may be treated as excludable 
employees. Thus, for example, if the 
plan requires attainment of age 18 and 3 
months of service, employees who have 
not attained age 18 or 3 months of 
service with the employer may be 
excluded. 

• * * • • 

Par. 11. Section 1.410(b)-9(g) as 
proposed on May 18.1989 (54 FR 21437), 
is revised to read as follows: 

§ 1.410(b)-9 Definitions. 

* * • ♦ • 

(g) Professional. The term 
"professional" means any highly 
compensated employee who. on any day 
of the plan year, performs professional 
services for the employer as a certified 
or other public accountant, actuary, 
architect, attorney, chiropodist, 
chiropractor, executive, investment 
banker, medical doctor, dentist 
optometrist, osteopath, podiatrist 
engineer, psychologist stockbroker, or 
veterianarian, or in any other 
professional capacity determined by the 
Commissioner in a notice or other 
document of general applicability to 
constitute the performance of services 
as a professional. 

Fred T. Goldherg, Jr.. 

Commissioner of Internal Revenue. 

|FR Doc. 90-10969 Filed 5-10-90; 8:45 am) 
BILLING coot 4*30-01-* 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 165 
(CGD13-90-071 

Safety Zone; Lake Washington, Puget 
Sound and Montlake Cut/Union Bay; 
Seattle, WA 

agency: Coast Guard, DOT. 
action: Notice of proposed rulemaking. 

summary: The Coast Cuard is 
considering a proposal to establish 
Safety Zones for the rowing and 
yachting venues, and waters adjacent to 
Husky Stadium for the 1990 Goodwill 
Games to be held in Seattle, WA. A 
large volume of recreational boaters is 
anticipated in the vicinity of the Husky 
Stadium and venue sites during practice 
sessions and race days. In order to 


minimize safety hazards to the event 
participants and spectators, a Safety 
Zone will be established in Lake 
Washington for the rowing venue from 
17-23 July 1990 from 5 a.m. to 9 a.m. and 
from Noon to 4 p.m. A Safety Zone will 
be established in Puget Sound between 
Shiishole Bay and Richmond Beach for 
the yachting venue from 28-31 July 1990 
from 11 a.m. to 8 p.m., and from 01-04 
August 1990 from 7 a.m. to 8 p.m. All 
times in this rulemaking are Pacific 
Daylight Time. A Safety Zone will be 
established in Montlake Cut/Union Bay 
for transiting vessel traffic and Husky 
Stadium events from 17 July through 05 
August 1990. The above Safety Zone 
areas are described in more detail in the 
discussion section of the proposed 
regulations. The impact to commercial 
traffic is expected to be minimal. This 
proposal is designed to promote the 
safety of life and property on navigable 
waters during the events. 
dates: Comments must be received on 
or before 30 days after date of 
publication in the Federal Register. 
addresses: Comments should be 
mailed to Commander (mps). Thirteenth 
Coast Guard District, 915 Second 
Avenue, Seattle, Washington 98174- 
1067. The comments and other materials 
referenced in this notice will be 
available for inspection and copying in 
room 3506 at the above address. Normal 
office hours are 8 a.m. to 4 p.m., Monday 
through Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 

LT Len Radziwanowicz, USCG, Marine 
Safety Division, Thirteenth Coast Guard 
District, 915 Second Avenue, Seattle, 
Washington 98174-1067. Telephone (206) 
442-1711. 

SUPPLEMENT ARY INFORMATION: 

Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data or 
arguments. Persons submitting 
comments should include their names 
and addresses, identify this notice 
CGD13-90-07 and the specific section of 
the proposal to which their comments 
apply, and give reasons for each 
comment. The regulations may be 
changed in light of comments received. 
All comments received before the 
expiration of the comment period will be 
considered before final action is taken 
on this proposal. No public hearing is 
planned, but one may be held if written 
requests for a hearing are received and 
it is determined that the opportunity to 
make oral presentations will aid the 
rulemaking process. 

Drafting Information: The drafters of 
this notice are Lt. Len Radziwanowicz, 
project officer. Marine Safety Division. 
Thirteenth Coast Cuard District, and Lt. 


D.K. Schram. project attorney. 
Thirteenth Coast Guard District Legal 
Office. 

Discussion of Proposed Regulations 

Genera!. The following procedures, 
restrictions and or special operating 
requirements are applicable to all three 
safety zones described below. The 
Coast Guard will maintain a patrol 
consisting of Coast Guard and Coast 
Guard Auxiliary vessels in the safety 
zones. The safety zones will be enforced 
by the predesignated on-scene Coast 
Guard Patrol Commander who is a 
representative of the Captain of the Port 
Puget Sound, Seattle. Washington. The 
Patrol Commander is empowered to 
control the movement of vessels in the 
designated Safety Zones and in the 
adjoining waters during the periods this 
regulation is in effect. Vessels in the 
vicinity of the safety zones shall 
maneuver and anchor as directed by 
Coast Guard Officers or Petty Officers. 

A succession of sharp, short signals by 
whistle or horn from vessels patrolling 
the areas under the direction of the 
Patrol Commander shall serve as the 
stop signal. Vessels signaled shall stop 
and comply with the orders of the patrol 
vessel. Failure to do so may result in 
expulsion from the area, citation for 
failure to comply, or both. Vessels are 
encouraged to maintain a listening 
watch on VHF-FM Channels 16 and 22 
for safety advisories and possible 
changes in daily times the safety zone 
will be in effect while in the vicinity of 
Montlake Cut and Union Bay. Daily 
times the Safety Zone(s) are in effect 
may be altered by the on-scene Coast 
Guard Patrol Commander as necessary. 
The Captain of the Port may be assisted 
by other federal, state and local 
agencies. This Regulation is issued 
pursuant to 33 U.S.C. 1225 and 1231 a 9 
set out in the authority citation for all of 
33 CFR part 165 regulations. 

Lake Washington. The Goodwill 
Games rowing practices and races will 
take place off the western shore of Lake 
Washington south of the Mercer Island 
(Lacey V. Murrow) Bridge. This area is 
commonly known as Mount Baker Park. 
The Safety Zone will be established 
from 17-23 July 1990 from 5 a.m.-9 a.m. 
and from 12-4 p.m. The safety zone will 
encompass the waters of Lake 
Washington south of the Mercer Island 
(Lacey V. Murrow) Bridge, and north of 
an east/west line drawn tangent to 
Bailey Peninsula starting at the 
northernmost point and ending at the 
shoreline of Mercer Island at 47 33' and 
45"N 122 13' 52*W. During the period 
this Safety Zone is in effect, vessels may 
not pass under the Mercer Island Bridge 
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at the west high rise. The Safety Zone 
area will be divided into two zones. The 
zones are separated by a log boom. The 
exact position of the log boom will not 
be determined until the day of the race. 
The western zone is designated Zone 1. 
the eastern zone is designated Zone II. 
(refer to NOAA Chart 18447). Only 
authorized vessels may enter Zone 1 
during the hours this regulation is in 
effect. During the times in which the 
regulation is in effect, swimming, 
wading, or otherwise entering the water 
in Zone I by any person is prohibited. 
Unless otherwise directed by the Patrol 
Commander, vessels may enter Zone II. 
as long as they comply with the 
following requirements. Vessels 
proceeding in either Zone I or Zone 11 
during the hours this regulation is in 
effect shall do so only at speeds which 
will create no wake, and at seven (07) 
miles per hour or less. The speed 
restriction also applies to vessels 
leaving either Zone I or II at the 
completion of the daily racing activities 
in Zone I. This maximum speed may be 
reduced at the discretion of the Patrol 
Commander. 

Puget Sound The Goodwill Games 
yachting practices and races will take 
place in the waters of Puget Sound north 
of Shilshole Bay to Richmond Beach and 
east of the charted northbound Puget 
Sound vessel traffic lane. Two triangular 
1.3 nautical mile leg race courses will be 
established in the Safety Zone. The 
Safety Zone will be established from 28- 
31 July 1990 from 11 a.m.-8 p.m. and 
from 01-04 August 1990 from 7 a.m.-9 
p.m. The Safety Zone will be bounded 
as follows: Beginning with a line drawn 
from the southern side of the Shilshole 
public boat ramp to Shilshole light 
number 2 (47-41'-18*N, 122-24'-13.5* W), 
thence 290 degrees true to position 47- 
41'-42*N, 122-25-58*W, thence 
northward 010 degrees true, which is a 
parallel line drawn 500 yards east of the 
northbound Puget Sound vessel traffic 
lane to position 47-46'-00*N, 122-24'- 
51* W, thence east 090 degree true to the 
intersection of the shoreline, thence 
meandering southward along the 
shoreline just south of the Shilshole 
public boat ramp. Non-participant 
vessels shall remain outside the Safety 
Zone while it is in effect. During the 
launch and recovery of participant 
vessels, the north breakwater entry/exit 
to Shilshole Marina will be closed to the 
public, as directed by the Patrol 
Commander. Once participant vessels 
have cleared the north breakwater 
entrance to Shilshole Marina, the boat 
ramp will be open for public use. 

Vessels shall proceed in a due east or 
west direction upon entering or leaving 


the northern Shilshole Marina area to 
avoid the southernmost portion of the 
Safety Zone. The closure of the north 
breakwater entrance to Shilshole 
Marina is expected to be minimal. The 
intent of this regulation is to minimize 
the inconvenience to the boating public 
while ensuring maximum safety to the 
race participants. 

Montlake Cul/Union Bay . Husky 
Stadium, located on the campus of the 
University of Washington, will be the 
site for many of the track and field 
events. There is a w r aterside entrance to 
Husky stadium from Union Bay, and 
heavy vessel traffic congestion is 
expected. A Safety Zone will be 
established from 8 a.m., 17 July to 8 p.m., 
05 August 1990. The Safety Zone will 
include all waters in Union Bay and 
Montlake Cut, and will be bounded on 
the east by a line beginning at the 
southernmost tip of Webster Point 
passing through Webster Point light 
number 33, thence due south to the State 
Route 520 bridge, thence westerly along 
State Route 520 bridge to Foster Island. 
The western boundary will be a line 
drawn due north from the vessel traffic 
light on the west end of Montlake Cut. 
(47-38'-49.2*N, 122-18-32.5W) Due to 
the unpredictability of vessel traffic 
congestion in the vicinity of Montlake 
Cut and Union Bay the Patrol 
commander is empowered to control the 
movement of vessels transiting 
Montlake Cut and Union Bay during the 
period this regulation is in effect. The 
patrol commander will monitor vessel 
traffic for the purposes of waterway 
safety and control traffic as deemed 
necessary. This may include prohibiting 
vessels from entering the Safety Zone, 
restricting where vessels may anchor or 
moor, restricting where vessels may 
operate within the Safety Zone, and 
directing vessels to depart the Safety 
Zone. 

Economic Assessment and Certification 

These proposed regulations are 
considered to be non-major under 
Executive Order 12291 on Federal 
Regulations and nonsignificant under 
Department of Transportation regulatory 
policies and procedures (44 FR 11034; 
February 26,1979). The economic impact 
of this proposal is expected to be so 
minimal that a full regulatory evaluation 
is unnecessary. The regulation affects 
only spectators, participants and a 
proportionally small number of 
recreational boaters, and applies to a 
small area of Lake Washington and 
Puget Sound. There is minimal 
commercial traffic in the designated 
Safety Zone areas, thus the impact of 
this proposal is expected to be minimal. 


List of Subjects in 33 CFR Part 165 

Harbors, Marine safety, Navigation 
(water). Security measures, Vessels, 
Waterways. 

In consideration of the foregoing, the 
Coast Guard proposes to amend subpart 
C of part 165 of title 33, Code of Federal 
Regulations as follows: 

PART 165—[AMENDED] 

1. The authority citation for part 105 
continues to read as follows: 

Authority: 33 USC1225 and 1231; 50 USC 
191; 49 CFR 1.46 and 33 CFR 1.05-l(g). 6.04-1. 
6.04-6. and 160.5 

2. Section 165.T1303 is added to read 
as follows: 

§ 165.T1303 Safety Zone: Lake 
Washington, Puget Sound and Montlake 
Cut/Union Bay; Seattle, Washington. 

() Location. The following area is a 
Safety Zone: 

(1) Lake Washington. The Safety Zone 
will encompass the waters of Lake 
Washington bounded by Mercer Island 
(Lacey V. Murrow) Bridge, the western 
shore of Lake Washington, and north of 
an east/west line drawn tangent to 
Bailey Peninsula starting at the 
northernmost point and ending at the 
shoreline of Mercer Island at 47 33' 45" 
N, 122 13' 52" W. The safety zone area 
will be divided into two zones. The 
zones are separated by a log boom and 
a line from the southeast comer of the 
boom to the northeast tip of Bailey 
Peninsula. The western zone is 
designated Zone 1, the eastern zone is 
designated Zone II. 

(2) Puget Sound. Beginning with a line 
drawn from the southern side of the 
Shilshole public boat ramp to Shilshole 
light number2 (47-41'-16" N. 122-24- 
13.5" W r ), thence 290 degrees true to 
position 47-41'-42" N. 122-25'-58" W. 
thence northward 010 degrees true, to 
position 47-48'-00" N, 122-24-51" W. 
thence east 090 degrees true to the 
intersection of the shoreline, thence 
meandering southward along the 
shoreline to the Shilshole public boat 
ramp. 

(3) Montlake Cut/Union Bay. An 
eastern boundary defined by a line 
which begins at the southernmost tip of 
Webster Point, passes through Webster 
Point light number 33. thence due south 
to the State Route 520 bridge, thence 
westerly along State Route 520 bridge to 
Foster Island. The western boundary 
will be a line drawn due north from the 
vessel traffic light on the west end of 
Montlake Cut. (47-38 -49.2" N, 122-18 - 
32.5 " W) 

(b) Effective date. This regulation 
becomes effective in accordance with 
the following schedule. 
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(1) Lake Washington. 17-23 July 1990 
from 5 a.m.-9 a.m. and from 12-4 p.m. 

(2) Puget Sound 28-31 July 1990 from 
11 a.m.-8 p.m. and from 01-04 August 
1990 from 7 a.m.-8 p.m. 

(3) Mont/ake Cut Union Bay. 8 a.m. 17 
July 8: p.m. 05 August 1990. 

(c) Regulations—{1) General The 
following procedures, restrictions and or 
special operating requirements are 
applicable to all three of the safety 
zones described below; 

(1) The Coast Guard will maintain a 
patrol consisting of active and Auxiliary 
Coast Guard vessels in the safety zones. 
The safety zone will be enforced by the 
predesignated on-scene Coast Guard 
Patrol Commander who is a 
representative of the Captain of the Port 
Puget Sound. Seattle. Washington. The 
Patrol commander is empowered to 
control the movement of vessels on the 
race course and in the adjoining waters 
during the periods this regulation is in 
effect. Vessels in the vicinity of this 
safety zone shall maneuver and anchor 
a9 directed by Coast Guard officers or 
Petty Officers. 

(ii) A succession of sharp, short 
signals by whistle or horn from vessels 
patrolling the areas under the direction 
of the Patrol Commander shall serve as 
the stop signal. Vessels signaled shall 
stop and comply with the orders of the 
patrol vessels. 

(iii) Vessels are encouraged to 
maintain a listening watch on VHF-FM 
Channels 16 and 22 for safety 
advisories. 

(iv) Daily times of the zone(s) may be 
altered by the on-scene Coast Guard 
Patrol Commander as necessary. 

(2) Lake Washington. These rules 
apply only when the Safety zone is in 
effect. 

(i) Only authorized vessels are 
allowed to enter Zone 1 during the hours 
this regulation is in effect. 

(ii) During the priod this Safety Zone 
is in effect vessels may not pass under 
the Mercer Island Bridge at the west 
high rise. 

(iii) During the times in which the 
regulation is in effect, swimming, 
wading, or otherwise entering the water 
in Zone I by any person is prohibited. 

(v) Unless otherwise directed by the 
Patrol Commander, vessels may enter 
Zone II, as long as they comply with the 
following requirements. 

(v) Vessels proceeding in either Zone I 
or Zone II during the hours this 
regulation is in effect shall do so only at 
speeds which will create minimum 
wake, seven (07) miles per hour or less. 
The speed restriction also applies to 
vessels leaving either Zone I or II at the 
completion of the daily racing activities. 


This maximum speed may be reduced at 
the discretion of the Patrol Commander. 

(3) Puget Sound: These rules apply 
only when the Safety Zone is in effect. 

(i) Only authorized vessels are 
allowed to enter the safety zone during 
hours this regulation is in effect. 

(ii) During the launch and recovery of 
participant vessels, the north 
breakwater entrance to Shilshole 
marina will be closed to the public, as 
directed by the Patrol Commander. 

Once partipant vessels have cleared the 
north breakwater entrance to Shilshole 
marina the area will be open for public 
use. Vessels shall proceed in a due east 
or west direction upon entering or 
leaving the northern Shilshole marina 
area to avoid entering the southernmost 
portion of the safety zone. 

(4) MontJake Union Boy: During the 
time the Safety Zone is in effect the 
Patrol Commander will monitor vessel 
traffic for the purposes of waterway 
safety and control traffic as deemed 
necessary. This may include prohibiting 
vessels from entering the Safety Zone, 
restricting where vessels may anchor or 
moor, restricting where vessels may 
operate within the Safety Zone, and 
directing vessels to depart the Safety 
Zone. 

Dated: April 27.1990. 

R. E. Kramek, 

Commander, Thirteenth Coast Guard District, 
DOT — U.S. Coast Guard. 

[FR Doc. 90-11114 Filed 5-11-90; 8:45 am] 
BILLING CODE 49KM4-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 67 

(Docket No. FEMA-6990] 

Proposed Flood Elevation 
Determinations; Arkansas et aL 

agency: Federal Emergency 
Management Agency. 
action: Proposed rule. 

summary: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations and 
proposed base flood elevation 
modifications listed below for selected 
locations in the nation. These base (100- 
year) flood elevations are the basis for 
the floodplain management measures 
that the community is required to either 
adopt or show evidence of being already 
in effect in order to qualify or remain 
qualified for participation in the 
National Flood Insurance Program 
(NFIP). 


oates: The period for comment will be 
ninety (90) days following the second 
publication of this proposed rule in a 
newspaper of local circulation in each 
community. 

addresses: See table below. 

FOR FURTHER INFORMATION CONTACT: 

John L. Matticks, Chief, Risk Studies 

Division, Federal Insurance 

Administration, Federal Emergency 

Management Agency, Washington, 

DC 20472, (202) 64(>-2767. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the proposed 
determinations of base (100-year) flood 
elevations and modified base flood 
elevations for selected locations in the 
nation, in accordance with Section 110 
of the Flood Disaster Protection Act of 
1973 (Pub. L 93-234), 87 Stat. 980, which 
added Section 1363 to the National 
Flood Insurance Act of 1960 (Title XIII of 
the Housing and Urban Development 
Act of 1968 (Pub. L 90-448)), 42 U.S.C. 
4001-4128, and 44 CFR 67.4(a). 

These elevations, together with the 
floodplain management measures 
required by § 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their floodplain management 
requirements. The community may at 
any time enact stricter requirements on 
its own. or pursuant to policies 
established by other Federal. State, or 
regional entities. These proposed 
elevations will also be used to calculate 
the appropriate flood insurance 
premium rates for new buildings and 
their contents and for the second layer 
of insurance on existing buildings and 
their contents. 

Pursuant to the provisions of 5 U S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the floodplain area. 
The elevation determinations, however, 
imposes no restriction unless and until 
the local community voluntarily adopts 
floodplain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the floodplain and do 
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not prohibit development. Thus, this 
uction only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 

List of Subjects in 44 CFR Part 67 

Flood insurance, Flood plains. 

PART 67—(AMENDED 1 

1. The authority citation for part 67 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et seq.. 
Reorganization Plan No. 3 of 1978, E.0.12127. 

The proposed base (100-year) flood 
elevations for selected locations are: 


Proposed Base (i 00 -year) Flood Elevations— 

Continued 


# Depth 
in feel 
•bov* 


Source of flooding and location 


ground 
Eleva¬ 
tion m 


(NGVD) 


IOWA 


Columbua Junction (etty), Louisa County 
Iowa River 

About 0.40 mtfe downstream of State Highway 
92..-.... 

About 500 foot upstream of State Higlrway 70.. 


*587 

•588 


Maps available for Inspection at the City Halt. 

119 Walnut Columbus Junction. Iowa. 

Send comments to The Honorable Donald Orr, 
Mayor. City of Columbus Junction, 119 Walnut 
Columbus Junction, Iowa 52738. 


Proposed Base (i 00 -year) Flood Elevations 


# Depth 
In foot 
above 


Source of flooding and location 


ground 
Eleva¬ 
tion in 


(NGVD) 


ARKANSAS 

Garland County (Unincorporated Areas) 


Mszam Creek: 

At confluence wtth Ouachita River--- 

Approximately 400 feel upstream of State 

Route 227_ 

CXtschrtM River 

Approxametefy 3.3 miles downstream of conflu¬ 
ence of Spencer Bay (Gutphe Greek) . — — 

At tho upstream side of Carpenter Dam (Shoce- 

tana of Lake Hamdton)---- 

At the downstream side of Biakety Mountain 

GcHphe Creek: 

At U S Route 270-- 

Approximately 1.400 feet upstream of U.S. 

Route TOC-- 

Gufpha Creek Tributary No 1: 

Approximately 50 feet upstream of U.S. Rout# 

TOC__ 

Approximately 600 feet upstream of U.S Route 

70C----- 

Mxkke Branch Gutphe Creek. 

Approximately 200 feet downstream of M»fl 

Creek Road-_—__ 

Approximately 100 feet upstream of Mill Creek 

Road______—. 

Moky Creak 

At the confluence with Ouachita River-- 

Approximately 125 feet downstream of Raven 

Maps available for Inspection at the County 
Courthouse. Ouachita Avenue. Hof Springs. Ar¬ 
kansas. 


•405 

*438 

*315 

*403 

*406 

•318 

•600 

•581 

•597 


•449 

•452 

•404 

•400 


Send comments to The Honorable Bud Williams. 
Garland County Judge. Garland County Court- 
house. Hot Springs. Arkansas 71901. 


CONNECTICUT 


WoodbrKtge (town). New Haven County 

Weaf Rtver. 

At downstream corporate lands--- *61 

Approximately 1.7 miles upstream of Bradley 

Road._____-___ *112 

Maps available for Inspection et the Town 
Clerk s Safe. Town Office. 11 Meeting House 
Lane. New Haven. Connecticut. 

Send comments to The Honorable Russel D. 

Stoddard. Fast Selectman of the Town of 
Woodbndge. Town Office. 11 Meeting House 
Lane. Woodbndge. Connecticut 06248 


Fredonta (city), Louisa County 

kma Rtver. Within community—— - 

Mapa available for Inspection a! the City Han. 

Columbus Junction. Iowa 
Send comments to The Honorable Lous Rathjen. 
Mayor, City of Fredonta. R.R. 1. Box 32. Colum¬ 
bus Junction. Iowa 52738. 


Louisa County (Unincorporated Areas) 

tows Rtver 

At MOUth . . .MM , . -I — . M l I 111 mwiww 

At northwest county boundary ....— 

Mssasvpi Rrvon 

At southeast county boundary -- - 

At northeast county boundary -- 

Cedar Rtver. 

At mouth ... . —-— 

At north county boundary ---— 

Muscatine Slough. One mile east ot Crty of 

Grandview _—-—-- 

Maps available for Inspection at the County 
Zoning Administration Office, County Court¬ 
house. Wapello. Iowa. 

Send comments to The Honorable Jack Estie. 
Chairman. Board of Supervisors. Louisa County. 
County Courthouse. Wapello. Iowa 52653. 


KENTUCKY 


Grayson County (Unincorporated Areas) 

Taylor Fork 

About 800 feet upstream of mouth- 

About 1.900 feet upstream of Bloomington 

Church Road--- 

Coney Creek 

About 1,700 feet downstream of Stale Route 

736 ... 

About 1,000 feet downstream of State Route 79 
North Fork 

About 1.100 feet upstream of mouth-- 

About 1 95 miles upstream of State Route 79 — 
Mape available for Inspection at the County 
Courthouse. LHchfiold. Kentucky. 

Send comments to The Honorable Glenn Tittord. 
Judge/Executive. Grayson County. County 
Courthouse. Litchfield. Kentucky 42754. 


Henderson County (Unincorporated Areas) 

Green River 

At mouth ----... 

At county boundary ---... 

Otx> Rtver 

At western county boundary -—.. 

About 5 5 miles upstream of eastern county 

boundary - - 

Wilson Creek. 

At mouth .....__—... 

About 2,000 feel upstream of Wilson Station 

Road ---- 

East Fork Canoe Creak 

A! mouth -.------——- 

Just downstream of Pennynle Parkway —-- 

Just upstream of PennyrUe Parkway -- 

Just upstream of Coot Road --- 

Canoe Creek 

At divergence with Sellers Ditch --— 


•588 


•549 

•6t0 

•543 

•554 

•588 

•590 

•538 


•507 

*560 


•462 

•471 

•472 

•478 


*380 

•386 

•37! 

•388 

•378 

•385 

*301 

•401 

•406 

•408 

*379 


Proposed Base (100-year) Flood Elevations— 

Continued 


fOepth 
« feet 


Source of koodmg and location 


About 3.800 feet upstream of confluence 

East Fork Canoe Creak--- 

Sellers Chick 

At confluence with Canoe Creek....- 

At divergence with Canoe Creek—- 


above 
ground 
Eleva¬ 
tion m 
feel 

(NGVD) 


•382 

•377 

•379 


Maps available for Inspection at the County 
Courthouse. Henderson. Kentucky. 


Send comments to The Honorable Pai4 Herron. 
Jr.. Judgo/Executhe. Henderson County, 
County Courthouse. Henderson. Kentucky 
42420 


Meade County (Unincorporated Areas) 

Ohio River 

At downstream county boundary---- 

At upstream county boundary--- 

Otter Creek: 

At mouth--—...—~ 

About 500 Met upetream of State Route 1816 — 
Dry Branch 

At mouth-- 

A! confluence of Gander Branch.-—- 

Gander Branch 

At confluence with Dry Branch.,.. 

About 1,950 feet upstream of State Route 1500 
Mape available for Inspection al the County 
Courthouse. Brandenburg. Kentucky. 

Send comments to The Honorable Henry Ross. 
Judge/Executive, Meado County. County Court¬ 
house. Brandenburg. Kentucky 40108. 


•418 

•442 

*440 

•592 

•565 

•580 

•580 

*667 


Muhlenberg County (Unincorporated Areas) 

Coney Creek: 

About 1,500 feet downstream of Powdorty 

Cutoff Road--- - - 

About 0.88 rode upstream of Stale Route 189 — 
Little Cypress Creek 

At mouth.~—---— -— - 

About 2.000 toot upstream of Bethel Morgan 

Road---- 

Sandtick Creek 

At mouth_____—-- 

About 1 74 mass upstream of Oppooum Run. 

About 2.75 miUrs downstream of CSX railroad. 

Just upstream of Lock and Dam No. 3.- 

Mapa available for Inspection at the County 
Courthouse. Greenville. Kentucky. 

Send comments to The Honorable Jimmy Brown, 
Judge/Executive. Muhlenberg County. County 
Courthouse. Greenville. Kentucky 42345. 


*403 

•444 


*392 

•423 

•421 

•453 

•394 

•403 


Taylor County (Unincorporated Arose) 

Robinson Creak 

About 0 6 mao downstream of Slate Route 70.-,. 
About 2.480 feet upstream of Mammae Road — 
Tallow Creek 

At mouth... ____ _ _ 

About 2.65 miles upstream of Memmac Road — 
Maps available tor Inspection at the County 
Courthouse. CampbetlsviJto. Kentucky. 

Send comments to The Honorable Fred Waddle. 
Judge/Executive. Taylor County. County Court¬ 
house. Campbt'iisviHe. Kentucky 42718 


NEW MEXICO 


Eddy County (Unincorporated Areas) 
Hackberry Draw 

At confluence with Southern Canaf .—.......... 

Approximately 1.250 feet upstream of Jones 

Street .--- 

Maps avattaMe for Inspection at the County 
Courthouse. Carlsbad. New Mexico 
Send comments to The Honorable Bob Stockwek. 
Eddy County Manager. PO Box 1139, Carta- 
bad. New Mexico 86221-1139. 


•723 

•805 

•755 

•869 


•3,139 

•3.202 
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Proposed Base (i 00 -year) Flooo Elevations— 

Continued 


Source of floodfog and location 


Hobbe (city), Im County 

Shadow Flooding Are*. 

Between Tenth Stoaet...™.. ._.. 

Between Tenth Street and Texas-New Mexico 


From Texas-New Mexico Reload to southwest 

area of Airport to northwest arse of Airport _ 

Rom northwest area of Arpod to southeast 
area of Airport. 

From Tenth Street to northwest area of Airport. ... 

Between Stanoknd Road and Dunnem Street _ 

Between Turner Street and Green Acres Drive . 

Betwoen Green Acres Drive and Jefferson 
Street . 

West of Jefferson Street to the Texas-New 
Mexico Railroad tracks. 

North of State Route 18 going northwest and 
parallel to Texas-New Mexico Ra*oed tracks .. 
Stale Route 16 and McKinley 

North of cresenf to 500 feet south of North 
Acres Drive . 

Between Mariand Boulevard and Han Street _ 

Between Stadium Drive and Green Acree Onve ... 
Between Jefferson Street and approximately 
1.000 feet west of the Intersection of State 
Routes 16 and 132. .. 

Porting Area: Between Stadium Drive and Mar- 
land Boulevard. 

Stream £ 

Oaf Paso Boulevard . 

Approximate* 0.5 miles upstream of Fowler 
Drive. 

Stream 3: 

Dal Paso Boulevard ..... 

Approximate* 0.6 mtfe# upstream of Knowles 

Maps available for Inspection at the City Haft. 

300 N. Turner. Hobbs. New Mexico. 

Send comments to The Honorable Joann Martin, 
Mayor of the Ci* of Hobbe, Laa County. 300 N. 
Turner. Hobbs. New Mexico 88240 

NEW YORK 

Newport (town), Herkimer County 

West Canada Creek 

Approximate* 1.420 feet upstream of Newport 
Hydroelectric Dam ...... 

Approximate* 4.290 feet upstream of Newport 
Hydroelectric Dam. 

Maps available for inspection at the Town Bam. 

West Street. Newport New York. 

Send comments to The Honorable Joseph 
Murphy. Supervisor for tha Town of Newport. 
Herkimer County. East Street. P.O. Box 519, 
Newport. New York 13416. 

Round Ridge (town), Weetchester County 

Util Riven 

Approximate* 60 feet downstream of corporate 
limits. 

Confluence of Tributary to Milt River. 

Tributary to km River: 

At confluence with MB River. 

Approximate* 650 feet upstream of South Bed¬ 
ford Road. 

Tributary to Laura/ Reaervctr 

At downstream corporate itm.ii. 

Approximate* 1.120 feet upstream of State 
Route 394 .. 


Maps available for inspection at the Town 
Houae, Pound Ridge. New York. 

Send comment* to The Honorable Jamea Tr^p. 
Supervtaor lor the Town of Pound Ridge. West- 
cheater County. Town House. Pound Ridge. 
New York 10576 


# Depth 
m lent 
above 
ground. 
^Eteve* 
tlon In 
feet 

(NGVD) 


#3 

•3.613 

•3.635 

*3.642 

•3.653 

*3.672 


•649 

•649 


*32 

*374 

•374 

•413 

•344 

*381 


Proposed Base (100-year) Flooo Elevations— 

Continued 


Source of flooding and location 


OHIO 


Oak Run: 

About 500 feet upstream of Old Springfield 

About 0 8 rmta upstream of Old Springfield 

Giada Run 

Just downstream of U.S. Route 40 _ 

About 1 16 miles upstream of U.S. Route 40 ... 
Lima Derby Creak: 

About 3 0 miles downstream of U.S Route 40_... 

About 0 56 mfle upstream of Middle Pfks ... 

Big Derby Creek 

About 1 65 miles downstream of U.S. Rout# 40... 

About 0.73 mHa upstream of Cemetery Pike _ 

Maps available for Inspection at the County 
Courthouse, London. Ohio. 

Send comments lo The Honorable Joe Yoder. 
Chairmen. Board of Commissioners. Madison 
County. County Courthouse, London. Ohio 
43140 

OKLAHOMA 

Dover (town), Kingfisher County 

Turkey Creek—West Overflow 

Downstream corporate limits ._.. 

0 3 mfle north along Oklahoma-Kansas-Ter as 
Railroad from intersection with Red Fork 
Drive. 

Turkey Creek—Bast Overflow: 

Appraamate* 470 feet south of Boundary 
Street. 

At intersection of Vine Street and Chisolm 
Avenue. 

Maps available for inspection at toe Cfty Hal. 

101 North Chisolm. Dover. Oklahoma 

Sand comments to The Honorable W. D. Kenyon. 
Sr.. Mayor of tha Town of Dover, Kingfisher 
County. CHy Hall. 101 N Chisolm. P.O. Box 
216, Dover. Oklahoma 73734. 

PENNSYLVANIA 

Brofcenetrew (township), Warren County 

AMegheny River 

At downstream corporate flmita .. 

At upstream corporate Amite. . 

Brokensbaw Creek: 

Confluence with Allegheny River ... ... 

Approximate* 400 feet upstream of upstream 
corporate limits. 

trvme Run 

At confluence with Brokenstraw Creek _.... „ 

Approximate* 2 3 mHes upstream of upstream 
crossing of Old State Rout# 62 ___ 

Matthews Run 

At downstream corporate limits _____ 

At upstream corporate limits... ___ 

Maps available for Inspection at tha Township 
Budding. Pittsfield. Penoaytvama 

Sand comments to The Honorable Tracy Crocker. 
Chairman of the Township of Brokenstraw 
Board of Supervisors, Warren County. R.D. 2. 
Pittsfield. Pennsylvania 16340. 

Canal (township), Venango County 

French Creek. 

At downstream corporate kmfta 

Approximately 800 fee1 downstream of T-320 
(extended). 


r Inspection at the Township 
Secretary s home, R.D. 1. Box 93A, Carffon. 
Penrwytvama. 

Send commenu to The Honorable Glen Single- 
ton. Chairman of the TownsTvp of Canal Board 
of Supervisors, Venango County. R.D. # 1, 
Utica. Pennsylvania 16362. 


# Depth 


ground 
r Etov»- 
bon In 
feet 

(NGVD) 


*1.041 

•1.061 


•979 

*986 


•866 

*899 


•857 

•916 


•1,035 

•1,039 


•1,032 

•1.034 


•1.144 

M.159 

•1,157 

•1,236 

•1,157 

•1,440 

•1.225 

*1.403 


•1.027 

•1.040 


Proposed Base (100-year) Flooo Elevations— 

Continued 


Source of flooring and location 


Cooperatown (borough). Venango County 
Sugar Owe* 

Approximately 230 feet downstream of down¬ 
stream corporate Hmrts 


Approximately 560 feet upstream of upstream 
corporate term is 
Lake Oeek: 

At confluence with Soger Creek.. 


Approximate* 120 feet upstream of upstream 


Maps evaHaLJe for Inspection at the Borough 
Secretary ! home. West Riverside Drive, Cocp- 
orslown. Pennsylvania. 

Send comment* to The Honorable Leo Hereon, 
Pr es ident of the Borough of Cooper stown 
Counci, Venango County. Box 157. Coopecs- 
town. Permsyfventa 16317. 

ntfnpTifKj (lonntnip), Mfvif touniy 

Shcnango River 


At 

At upstream corporate brrVts . 

UWa Shenango Rivan 
At downstream corporate limits 


At upstream corporate limits... 

Maps sv aflat Is for Inspection st the Township 
Budding. 276 South Mercer StreoL Greenville. 
Pennsylvania. 

Send comments to The Honorable Rusaefl L 
Dawes. Chairman of the Township of Hempflofd 
Board of Supervisors. Mercer County, Township 
Munkapai Bufldmg. 278 South Mercer Street. 
Greenyrffe. Pennsylvania 16125. 


President (township), Venango County 
Aflogheny River 


At 

At upstream corporate kmfta... 


Maps svaflehfe for inspection at the Townstxp 
Building, Green Oaks. Pennsylvania 
Send comments to The Honorable Homer HU, 
Chairman of tha Township of President Board 
of Supervisors. Venango County. Henry* Bend 
Box 46. Oil City. Pennsylvania 16301 


SOUTH CAROLINA 


Wttftamaburg County (Unincorporated Areas) 

Block River 

About 1.000 feet downstream of Slate Route 41 

About 4.3 mile* upstream of U.S Route 52 _ 

Maps aveflsbta for Inspection al the County 
Complex. Kings tree, South Cwokna. 

Send comments to The Honorable Alex Chatmwv 
County Supervisor. Wiitiamaburg County. County 
Complex. Kmgstrae. South Carolina 29556. 


TEXAS 


Bowie (city), Montagu# County 

Brushy Creek: 

Approximately 0 63 mtfes upstream of Jakarta 


Approximate* 0.7 mfle downstream of State 
Route 59 _____ 


Brushy Creek Tributary A: 

Approximate* 0.36 mile upstream of confluence 
with Brushy Creek 


Approximate* 65 feet downstream of Gaiks 


Maps available for Inepectton at the City Halt. 
Bowie. Texas. 

Send comments to The Honorable John Middle 
ton. Mayor of the CHy of Bowie. Montague 
County, 304 Lindsey. Bowie. Texas 76230. 


f Depth 
in feet 
shove 
ground 
r E»eva- 


(NGVD) 


• 1,121 

•1.134 

•1,123 

•1,148 


*930 

•952 


•956 

•969 


M.007 

M.041 


•13 

•48 


•1.040 

*1.048 


*1.033 

*1.058 
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Proposed Base (100-year) Flood Elevations— 

Continued 


Source of flooding and location 


Brewster County (Unincorporated Areas) 

Alpena Creek 

Approximately 380 feet downstream of Hendrix 


Approximately 100 feet downstream ol the up- 

stream City of Alpine _ 

West Moss Creek; 

At the City of Alpine corporate Hmita _ 

At the divergence from Moss Creek _ 

Tributary t: 

At the City of Alpine corporate limits - 

Approximately 50 feet downstream of the diver¬ 
gence of Tributary 3__ 

Toronto Creek : 

Approximately 1.600 feel do w ns tre am of Stale 
Route lift _ 


65 

Topeka A Santa Fe f 
Tributary 3: 

At the confluence with Toronto Creek _ 
At Southern Pacific Rairoad Bridge — 
Moss Creek 

Approximately 1,300 toot 
Route 67 and 90_ 


Of U S. 


Approximately 2.200 leet upstream of <*sr- 

genoa of West Moss Oeak _ 

East Moss Creek 

At the confluence with Moss Creek ...- 

Approximately 500 feet upstream of Southern 

Pacrfic Raftoad ___ 

Maps avalfabta for Inspection at the County 
Courthouse. Alpine. Texas. 

Send comments to The Honorable Tom Connor. 
Brewster County Judge. P.0 Drawer 1630. 
Alpine. Texas 79831. 


Dfbofl (city), Angelina County 

While Oak Creek 

Ai US Route 59. downstream corporate limits 
Approximately 1.2 miles upstream of 


Maps available for Inspection at the Oty Hal. 

400 Kentey. Obofl. Texas 
Send comments to The Honorable Vernon Cuplt, 
Manager of the Oty of Dtoofl. Angelina County. 
Drawer E. Dibolt. Texas 75941. 

El Paeo County (Unincorporated Area#) 

Stream 1 . 

Approximately 08 mAe dow n stre am of US 

Route 80 (eastbound) ___ 

Approximately 460 feel upstream of Berkley- 

Stream 2 

Approximately 0.6 mite downstream of US 

Route 80 (eastbound) __ 

Approximately 1 4 mHee upstream of U S Route 

80 (wesftxxnd) ___.... 

Stream 3 

Approximately 0.6 mile downstream of US. 
Route 00 (eastbound) 


Approximately 0 4 mile upstream of U S Route 
80 (westbound).. 

Stream 4 

Approximately 0 6 mile downstream of U S. 
Route 80 (eastbound) 


Approximately 0.4 mfle upetream of U S Route 
80 (we stb ou n d)... — 


Stream 5 

Approximately 0.6 mde downstream of US 
Route 00 (eastbound) 

Approximately 0 6 mie upstmam of US Route 

80 (westbound).— 

Stream 6 

Approximately 0 6 mile downstream of US 
Route 00 (eastbound) 


Approximately 500 feet downstream of US 

Route 00 (westbound) .— 

Stream 7; 

Approximately 08 mile downstream of U S. 
Route 00 (eastbound) --- 


# Depth 
in (eel 


ground. 

T £ieva- 


(NGVD) 


•4.413 

•4.527 

•4,512 

*4.538 

•4.548 

•4.550 

“4.430 

•4,511 

•4.459 

•4.542 

•4.429 

•4.540 

"4.450 

•4.486 


*174 

•224 


*3.062 

•3.070 


•3.666 

*3.831 

*3,679 

•3.032 

•3.679 

•3.015 

*3,862 

*3.694 

•3.775 

•3.680 


Proposed Base (100-vear) Flood Elevations— 

Continued 


Source of tooting and location 


Approximately 0 8 m4e upstream of U.S, Route 

80 (westbound) - 

Stream $: 

Approximately 0.8 mile downstream of U S. 

Route 80 (eastbound) - -— .— 

Approximately 0 9 m4e upstream of U.S. Route 

60 (westbound) _ 

Stream 9: 

Approximately 0.4 mile downstream of condo- 
once with Stream 10 — ..— - 


Approximately 0.6 mde upstream of the conflu¬ 
ence with Stream 10 -— .. .—- 

Stream 10: 

At confluence with Stream 9 - 


Approximately 375 feet downstream of U.S 

Route 00 (eastbound) - 

Stream it: 

Approximately 0.7 mile downstream of U.S. 

Routs 80 (eastbound). .......... 

Approximately 400 feel downstream of US. 

Route 80 (eastbound) - - - 

Stream 12: 

Approxi ma tely 600 feel downat r eam of conflu¬ 
ence with Stream 13 __ 


Approximately 400 feet downstream of U.S 

Route 60 (eastbound) - 

Stream 13: 

At confluence with Stream 12 .... 

Approximately 125 feet downstream of US 

Route 60 (eastbound) - 

Stream 13: 

Shallow Flooding 

On the east aide of Mesa Spur Dram from 
approximately 0 6 mite downstream of Moon 
Road to approximately 500 teef downatream 
of the apex Stream 5. 


At the apex of Stream 3 _ 

AI the apex of Stream 4 -- 

On the east side of Salatraf later* from aprpox- 
tmatety 0 8 mile downstream of the conflu¬ 
ence of ialele lateral to approximately 2.7 

miles downstream of Celum Road - 

At the apex of Stream 6 
At the apex of Stream 7 


At approximately 625 feet below the apex of 
Stream 7™.—.. 


At the apex of Stream 8 —- 

At the apex of Stream 9 _ 

Mapa available for Inspection at the City-County 
Building. 500 E San Antonio Street Room 08. 
El Paso. Texas 

Send comments to The Honorable Robert Rivera. 
El Paso County Road Engineer. Qty-County 
Building. 500 E. San Antonio Street, Room 09. 
B Paso. Texas 79901. 


Montagus County (Unincorpor a ted 
Brushy Creek 

AI Jakarta Street .. 


At the upstream side of FM Route 1616- 

Brushy Creek Tributary A 
At the confluence with Brushy Creek.. 

At the upstream side of Gaike < 

Big Sandy Creak 
Approximately 0.96 mile upstream of confluence 
with Lake Amon G Carter 


Approximately 400 feet upstream of County 


Road . 


Hemng Branch Creek 

A1 the confluence weh Lake Amon G Carter . 

Approximately 1 64 miles upstream of the con¬ 
fluence with Lake Amon G Carter - 

Lake Nocona; Entire shoreline within community 
Lake Amon G Carter Entire shoreline withm 
community 

Map# available for inspection at the Montague 

County Courthouse. Monatague. Texas. 

Send comments to The Honorable Jack WWm. 
Montague County Judge. P.O. Box 475. Monta¬ 
gue. Texas 76251. 


f Depth 
in feet 
above 
ground. 
‘Eleva¬ 
tion *» 
feet 

(NGVD) 


•3.859 

•3.661 

*3.875 

•3.860 

•3.750 

•3.666 

•3.768 

•3.873 

3,787 

•3.708 

"3.758 

•3.726 

•3.785 


#1 

#2 

#3 


#1 

#2 

#3 

02 

02 

02 


*1.030 

•1.094 


*1.030 

•1.069 


•934 

•952 

*934 

•966 

•838 


Proposed Base (100-vear) Flood Elevations— 

Continued 


Source of flooding and location 


VIRGINIA 


camwood (town), Dickenson County 

Hoky Creek 

Approxvnetefy 7 mile downstream of Long 
Street 


Approximately 312 feet upstream of T-1000 
(Faxground Hollow Road) 


Maps available for Inspection at tha Town Hafl. 

Mam Street. Cfantwood. Vrgima 
Send comments to The Honorable Don Baker. 
Mayof of (he Town of Cftnfwood. Dickenson 
County. P.Q. Box 456. Chntwood. Vugima 
24228 


Dickenson County (Unin c o r porated 

McClure Rarer. 

Af confluence with Russell Fork 


Approximately 1.700 feet upstream of State 

Route 052 .. . - 

Hotly Creek 

Approximately .7 mfla downstream of Long 


Approximately 300 feet upstream of Faxground 

Hollow Road. --- 

Russell Prater Creek 
At confluence with Russell Fork 


Approximately 1.1 miles upstream ol confl u ence 

with Russefl Folk --—,— - 

Russet! Fork 

Approximately .0 mile downstream of State 
Route 63 


nuuiv VO ........ 

Approximately 1.450 feet upsteam of State 
Route 83 


Maps available for Inspection at the Board of 
Supervisor's Room, County Courthouse. 
Qmtwood. Virginia. 

Send comments to The Honorable Ira C Sufllvan. 
Chairman of the Dickenson County Board of 
Supervisors. P.O Box 1098. Chntwood. Virgxaa 
24228 


James City County (Unin c orporated Areas) 

York River 

Shoreline at State Route 605 (extended) —— 
At confluence of Ware Creek -_- 


At State Rouie 606 crossing - 

James Rarer Entire length withm commundy - 

Chtckahomny Rarer Entre length wrtfwi commu- 


Powhatan Creek 
At confluence with James River . 


At confluence of Long HR Swamp and Chisel 

Run _____ 


Long Htk Swamp 

At confluence with Powhatan Creek 
Approximately 1.2 miles upstream of Stole 

Route 612 Bridge -... 

Chess/ Run. 

At confluence with Powhatan Creek 
Approximately .6 mile upstream of State Route 
612 Bridge 


Mtes/ Tributary to Long Htk Swamp 

At confluence with Long Hd Swamp - 

Approximately 13 miles upstream ol Stole route 

612 8ndge --—-- 

East Tributary to Chisel Run 

Ai confluence with Ctoael Run .. 

Approximately 2,350 feet upstream of conflu¬ 
ence with Cheat Run ---- 

x Inspection at 8mtding E. 
of Code Compliance. 101-E 
Mounts Bay Road. Wibamsburg. Vkgwm 
Send comments to The Honorable David B. 
Norman, James Oty County Administrator P.O. 
Box JC. WHkamaburg. Virginia 23167 

King WWtem County (Unincorporated Areas) 

Pamunkey Rarer and adfoenmg estuanes Entire 
shoreline within community ...«... 


# Depth 
in feet 


ground. 
‘Eleva¬ 
tion m 
feet 

(NGVD) 


•1.620 

*1,781 


•1364 

*1.522 

1.620 

•1.781 

'1,266 

•1.32? 

*1,257 

•1371 


•8 

*8.5 

*8.5 

•8.5 

•30 

*30 

•S3 

•30 

•53 

*35 

•56 

•36 

*42 


•8 0 
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Proposed Base (100*year) Flooo Elevations— 
Continued 



Proposed Base (100-year) Flooo Elevations— 
Continued 


Source of flooding and location 


Sand comments to The Honorable David S Whit¬ 
low. King Wilham County Admnsstrator. P.O. 
Bo* 215. King William. Virgin* 23086 


WISCONSIN 


Sun Prairie (city), Dana County 

Koshkonong Creek 

About 1.450 foot upstream of Bird Street 
Just upstream of Musket Ridge - 


f Depth 
in feel 
above 
ground. 
'Eleva¬ 
tion in 

(NHGVTD) 


•922 

•961 

*896 


Proposed Base (100-year) Flooo Elevations— 
Continued 


Source of flooring and location 


Naps available for inspection at the City HaN. 

124 Columbus SlreoL Sun Prame, Wisconsev 
Send comments to The Honorable Don Hooser. 
Mayor. City of Sun Prairie. 124 Columbus 
Street Sun Prame. Wisconsin 53590. 


f Depth 


ground. 
Eleva¬ 
tion m 
feet 

(NGVD) 


Token Creek: WitNn community 

The proposed modified base (100-year) flood elevations for selected locations are: 

Proposed Modified Base (100-year) Flood Elevations 






# Depth in feet above 

State 

City/town/county 

Source of flooding 

Location 

ground. * Elevation in feet 
(NGVD) 





Existing 

Modified 

Connecticut.. 

Derby. City; New Haven 
County 

Housatonic River. 

Approximately 700 feet upstream of conflu¬ 
ence of Naugatuck River. 

•21 

•22 






Approximately .2 mile downstream of up¬ 

•39 

*40 




stream corporate limits. 




Maps available for inspection at the City Clerk s Vault, City Hall. 35 Fifth Street, Derby. Connecticut. 

Send comments to The Honorable Richard A. Grande. Mayor of the City of Derby. New Haven County. City Hall. 35 Fifth Street Derby. Connecticut 06410. 


Connecticut.... 

Monroe, Town, Fairfield 

Housatonic River ... 

At rinwnctMm s-nrrwato Irmifc 

•52 

*49 


County. 


fM uuwiibtoafi? UUipUtalu firnuD ... 




At Stevenson Dam. 

•57 

•58 



Lake Zoar.. 

Entire shoreline within community. 

None 

*109 


Maps available for inspection at the Town Clerk’s Vault. Town Hall. 30 Fan Hill Road. Monroe. Connecticut 

SerKl comments to The Honorable Dennis Hoitzke. First Selectman of the Town of Monroe. Fairfield County. Town Hall. 30 Fan Hill Road. Monroe, Connecticut 
136469. 


Connecticut.. 

Seymour. Town. New Haven 

Housatonic River.. 

Approximately 200 feet upstream of the 

•40 

*41 


County. 


downstream corporate limits. 






At the upstream corporate limits .... 

•48 

*46 


Maps available lor inspection at the Planning and Zoning Office. Town Hall. Seymour. Connecticut. 

S end comm ents to The Honorable Robert Koskelowskl, First Selectman ol the Town ol Seymour, New Haven County, Town Halt, Seymour. Connecticut 06483. 


City of Wapello, Louisa 

Iowa River .. 

About 1.0 mile downstream of State High¬ 

None 

•567 

County. 


way 99. 





About 1.0 mile upstream of State Highway 

None 

•573 



99. 




Maps available for inspection ai the City Hall, 337 North Second Street, Wapello, Iowa. 

Send comments to The Honorable U. Thompson, Mayor, City ol Wapello, 337 North Second Street. Wapello. Iowa 52653. 


wassaenusens ♦, 


Topsfiefd, Town Essex 
County. 


Ipswich River.. 


Howlett Brook. 


Mile Brook. 

Branch of Ipswich... 

Cleveland Brook..... 


School Brook., 


Approximately 150 fee! downstream of the 
downstream corporate limits. 

Approximately 2,000 feet upstream of the 
upstream corporate limits at confluence 
with Nichole Brook. 

At confluence with Ipswich River... ... 

At confluence with Pye and Mile Brooks .. 

At confluence with Howlett and Mile Brooks . 
Approximately 630 feet upstream of State 
Route 97 (Haverhill Road). 

Approximately 130 feat downstream of U.S. 
Route 1 (Newburyporl Turnpike). 

At the divergence from Pye Brook .. 

At the confluence with Ipswich River . 

Approximately 90 feet upstream of U.S. 
Route 1 (Newburyporl Turnpike) and at 
confluence of School Brook. 

At the confluence of School Brook __ 

Approximately 175 feet upstream of Wash¬ 
ington Street. 

At confluence with Branch of Ipswich...... 


None 

*32 

None 

•41 

None 

•35 

•54 

*53 

•54 

•S3 

•64 

•64 

•45 

•45 

•54 

*53 

•38 

*40 

•42 

•44 

None 

•44 

None 

•73 

None 

*44 


























































































19966 


Federal Register / Vol. 55, No. 93 / Monday. May 14, 1990 / Proposed Rules 


Proposed Modified Base (100-year) Flood Elevations—C ontinued 


State 

Crty/town/county 

Source of flooding 

Location 

§ Depth In feet above 
ground ’Elevation in feet 
(NGVD) 

Existing 

Modified 




Approximately 125 feet upstream of High 

None 

•64 




Street. 





Fish Brook ... 

At the confluence with Ipswich River. . 

•40 

•41 




At corporate limits.. 

•47 

•46 


Maps available tor Inspection at toe Town Han. Town Clerk's Office, Topsfeld. Massachusetts. 

Send comment® to The Honorable Merlin Miller. Chairman of the Town of TopsfieW Board of Selectmen. Exxon County. Town Hall. 8 West Common Street. 
Topefiekf. Ma&sachusett® 01883. 


City of Omaha and Extra!er- 

Big Papillion Creek- 

About 750 feet downstream of Hamson 

•1.001 

•1.003 

ritorial Jurisdiction, Doug¬ 


Street 



las County 







Just downstream of Union Pacific Railroad. 

•1,017 

•1,018 



Just upstream of Union Pacific Railroad- 

•1,021 

•1,023 



About 1.12 rmiet upstream of Stale Street— 

•1.062 

•1.082 


West Papilbon Creek. 

Just downstream of Harrison Street .. 

None 

•1.042 



About 0.56 mile upstream of OkJ Lincoln 

None 

•1,133 



Highway. 




Cole Creek. 

At mouth .. .-. 

•1,041 

•1.041 



About 350 feet downstream of Maple Street - 

•1,075 

•1,076 

t 


Just upstream of Maple Street_—.- 

•1,083 

•1,064 



Just downstream of MHitary Avenue _ 

•1,093 

•1,094 



Just upstream of Military Avenue..- 

•1,102 

•1,103 



Just downstream of Redick Avenue. 

•1,143 

•1,143 


Hell Creek 

Just ups trft a m of Harrison Street.. 

•1,055 

•1.054 



Just downstream of Interstate 80- 

*1,071 

•1,071 



Just upstream of Interstate 80.- 

•1,080 

•1,080 



Just downstream of L Street___- 

•1.087 

•1,088 



Just upstream of L Street- 

•1,098 

•1,099 



Just downstream of Union Pacific Railroad. 

•1.106 

•1,107 



Just upstream of Union Pacific Railroad_ 

M.112 

*1,116 



Just downstream of West Center Road 

M.126 

M.126 



Just upstream of West Center Road- 

•1.137 

•1.135 



Just downstream of Pacific Street- 

•1.161 

•1,161 


North Branch West Papil¬ 

At mouth _ 

•1,110 

•1,108 


lion Creek 





Little Papillion Creek 

At mniith ....—■.-.--- 

•1.009 

•1.008 


Boxelcfer Creek Reservoir 

Within community.- 

None 

•1.118 


Maps available for inspection at the Planning Department Omaha-Dougtas CMc Center, 1819 Famham Street Omaha. Nebraska 


Send comments to The Honorable PJ. Morgan. Mayor. City of Omaha, Omaha-Oougla® Civic Center. 1819 Famham Street Omaha. Nebraska 68183 


New York.-.. 

Alden, Town, Erie County_ 

Gticott Creek-. 

Approximately 100 feet upstream of Critten¬ 

None 

•817 




den StreeL 






At County Line Road- 

None 

•834 


Maps available for inspection at the Town Hall. 11901 Broadway. Alden. New York. 


Send comments to The Honorable John Sober letn. Supervisor of the Town of Alden, Erie County. Town Hail. 11901 Broadway, Alden, New York 14004 


New York.-. 

Rochester, Town, Ulster 

Rondout Creek.—... —....... 

Downstream corporate limits—._—.. 

None 

•195 


County. 








Approximately 075 mile downstream of 

•237 

•238 




Mam Street 





Rochester Creek.. 

Approximately 0.6 mile upstream of State 

•243 

•244 




Route 209. 






Approximately 0.95 mile upstream of Metta- 

None 

•308 




cahonts Road. 





Tributary 1 to Rochester 

Confluence with Rochester Creek- 

None 

•244 



Creek. 







Approximately 1,450 feet upstream of Mill 

None 

•298 




Hill Road. 





Mill Brook____ 

Confluence with Rochester Creek.. 

None 

•267 




Approximately 600 feet upstream of Queens 

None 

•279 




Highway. 





Tributary 1 to Mill Brook. 

Confluence with Mill Brook. 

None 

•276 




Approximately 1,800 feet upstream of 

None 

•281 




Queens Highway. 




Maps available for inspection at the Building Department Town Hall-Annex. Accord. New York. 


Send comments to The Honorable Harry Purcell, Supervisor for the Town of Rochester. Ulster County. P.0 Box 65. Accord, New York 2404. 


Texas. 


Garland. City. Dallas and Spring Creek. 
Collin Counties 

Stream 218.._. 


Approximately 200 fee* upstream of the 
confluence with Stream 216. 

At Jupiter Road _____ 

At confluence with Spring Creek ..- 

Approximately 45 feet downstream of Big 
Spring Road 


•541 

•552 

•541 

•541 


•543 

•550 

•542 

•542 
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State 


Cfly/town/county 


Source of flooding 


Duck Greek. 


Stream 2C5- 


Bradfteld Creek.. 


Stream 2D14_ 


Stream 2C8.. 


Stream 2D3.. 


Stream 2t1_ 


Stream 212- 


Stream 214- 


Stream 215.. 


Stream 2C3~ 


Location 


Approximately .7 mile downstream of Bolt 
kna Road. 

At Jupiter Road- .. 

At confluence with Duck Creek. ... 

Approximately 450 feet upstream of Missou¬ 
ri, Kansas. A Pacific Radioed. 

At confluence with Rowlett Creek __ 

Approximately 200 feet downstream of Cen¬ 
terville Road 

At confluence with Rowlett Creek ..—_ 

Approximately 2,520 feel upstream of the 
confluence with Rowlett Creek. 

At confluence with Duck Creek _ 

Approximately 120 feet upstream of Jupiter 
Road 

At confluence with Mills Branch __ 

Approximately 550 feet upstream of the 
confluence with Mills Branch. 

At confluence with Spring Creek _ 

Approximately 420 feet downstream of 
Naaman School Road. 

At confluence with Spring Creek 


Approximately 1,250 feel upstream of Brand 
Road. 

At confluence with Spring Creek.... 


Approximately 1,280 feet upstream of the 
confluence with Spring Creek. 

At confluence with Spring Creek _ 

Approximately 1.270 feel upstream of con¬ 
fluence with Spring Creek. 

At upstream railroad spur 


Approximately 1 400 feet downstream of Ju¬ 
piter Road 

Maps available for inspection at the City Hall. Garland. Texas. 

Send comments to The Honorable Ruth Nicholson. Mayor of the City of Garland, P.O. Box 463002. Garland, Texas 75046. 


f Depth in feet above 
ground ‘Elevation m leef 
(NGVO) 


sting 

Modified 

•582 

•535 

•596 

•594 

•543 

*542 

•546 

*545 

•451 

•454 

•457 

•456 

•472 

•470 

•476 

•475 

None 

*572 

Nona 

*609 

•474 

•473 

•474 

•473 

•491 

*494 

•493 

•494 

•493 

•495 

•494 

•495 

•514 

•515 

•514 

•51$ 

*523 

•528 

•525 

•526 

*596 

•584 

•588 

•587 


Issued: May 7,1990. 

Harold T. Duryee, 

Administrator, Federal Insurance 
Administration. 

[FR Doc, 90-11161 Filed 5-11-00; 8:45 am) 
BILLING coot €710-00-14 


DEPARTMENT OF DEFENSE 
48 CFR Part 237 

Federal Acquisition Regulation 
Supplement; Master Agreements for 
Advisory and Assistance Services 

agency: Department of Defense. 
action: Proposed rule and request for 
comment, 

summary: The Defense Acquisition 
Regulatory Council is considering 
adding a new subpart 237.270 to 
implement the Department of Defense 3- 
year test to use master agreements for 
advisory and assistance service 
contracts. The new coverage provides 
that solicitations for master agreements 
will be synopsized: agreements must be 
established with at least three of the 
sources submitting offers; and the period 


of an agreement cannot exceed two 
years, and cannot be extended. 
Contracting officers can place an order 
under a master agreement only if the 
contracting officer reasonably expects 
that at least two sources with 
established agreements will submit 
offers. 

DATES: Comments on the proposed rule 
must be received by June 13.199a to be 
considered in formulating the final rule. 
Please cite DAR Case 89-306 in all 
correspondence related to this issue. 
addresses: Interested parties should 
submit written comments to: Defense 
Acquisition Regulatory Council. ATTN: 
Ms. Valorie Lee. DAR Council 
ODASDfPJ/DARS. c/o 
OASD(P&L)(M&RSJ, Room 3D139. The 
Pentagon, Washington, DC 20301-3062. 
FOR FURTHER INFORMATION CONTACT! 
Ms. Valorie Lee. DAR Council 
telephone (202)697-7266. 
SUPPLEMENTARY INFORMATION: 

A. Background 

Section 812 of the FY 90 DoD 
Authorization Act (Pub. L 101-189) 
provides for use of master agreements 


for procurement of advisory and 
assistance services for a period of 3 
years beginning with the 
implementation of regulatory 
prescription. The statute limits the total 
value of orders issued under master 
agreements in a fiscal year by any 
contracting activity to 30 percent of the 
value of all contracts for advisory and 
assistance services awarded by that 
activity during FY 1989. The new DFARS 
subpart 237.270 will set forth 
implementing guidance. 

B. Regulatory Flexibility Act 

It is not anticipated that this proposed 
rule will have a significant economic 
impact on a substantial number of small 
entities within the meaning of the 
Regulatory Flexibility Act of 1980, 5 
U.S.C. 802 et seq. An Initial Regulatory 
Flexibility Analysis has not been 
prepared. Comments are invited from 
small businesses and other interested 
parties and will be considered in 
determining whether or not a Final 
Regulatory Flexibility Analysis is 
required. Comments from small entities 
concerning the affected DFARS sections 
will also be considered in accordance 
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with section 610 of the Act. Such 
comments must be submitted separately 
and cite DAR Case 90-610- 

C. Paperwork Reduction Act 

The Paperwork Reduction Act (Pub. L. 
96-511) does not apply because this 
proposed rule does not impose any 
reporting or recordkeeping requirements 
or collection of information from 
offerors, contractors, or members of the 
public which require the approval of 
OMB under 44 U.S.C. 3501 et seq. 

List of Subjects in 48 CFR Part 237 

Government procurement. 

Linda E. Greene, 

Deputy Director, Defense Acquisition 
Regulatory Council 

Therefore, it is proposed that 48 CFR 
part 237 be amended as follows: 

1. The authority citation for 48 CFR 
part 237 continues to read as follows: 

Authority: 5 U.S.C. 301,10 U.S.C. 2302, DoD 
Directive 5000.35. and DoD FAR Supplement 
201.301. 

PART 237—SERVICE CONTRACTING 

2. The title for subpart 237.2 is 
changed to read “Advisory and 
Assistance Services*' in lieu of 
“Consulting Services”. 

3. Section 237.270 is added to read as 
follows: 

237.270 Master Agreements. 

Section 2304 of title 10, U.S.C. 
authorizes the award of master 
agreements under which orders may be 
issued for the performance of specific 
advisory and assistance services. The 
authority to award master agreements 
expires (3 years from effective date of 
Final rule). 

(a) Establishing agreements. —(1) Use 
this section only for types of advisory 
and assistance services described in 
FAR 37.203. 

(2) Establish agreements using 
competitive procedures. 

(3) Use the procedures for basic 
ordering agreements (see FAR 16.703) 
except— 

(i) Synopsize solicitations for 
agreements as if they were service 
contracts expected to exceed $25,000. 

(ii) Establish agreements with at least 
three of the sources submitting offers. 

(iii) Establish agreements for a period 
not to exceed two years, and do not 
extend them. 

(b) Ordering/Procedures. —(1) 
Ordering procedures for master 
agreements are the same as basic 
ordering agreements, except that you do 
not need to synopsize requests for offers 
of individual orders, nor do you need a 
Justification and Approval. 


(2) To place an order under a master 
agreement, the contracting officer must 
reasonably expect that— 

(i) At least two sources with 
established agreements will submit 
officers. If the contracting officer does 
not have such an expectation, an order 
cannot be placed against an agreement: 

(ii) Offers shall be requested from all 
agreement holders: 

(iii) The statement of work in the 
order shall clearly specify the tasks to 
be performed: 

(iv) The contracting officer shall 
accept the offer most advantageous to 
the Government, considering only cost 
or price, and other factors specifically 
included in the request for offers; 

(v) Synopsis of issued orders shall be 
in accordance with FAR 5.302. 

(3) Orders under master agreements 
are an additional circumstance 
permitting full and open competition 
after exclusion of sources (FAR Subpart 
6 . 2 ). 

(c) Limitation. The total value of 
orders issued under master agreements 
in a fiscal year by any contracting 
activity (as defined in 202.101(a) and (b)) 
shall not exceed 30 percent of the value 
of all contracts for advisory and 
assistance services awarded by that 
activity during fiscal year 1989. 

* [FR Doc. 90-11115 Filed 5-11-00: 8:45 am] 

BILUNG CODE 3810-01-II 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 

50 CFR Parts 32 and 33 
RIN 1018-AB25 

Addition of Five National Wildlife 
Refuges to the Lists of Open Areas for 
Hunting, Three to the Ust for Sport 
Fishing and Pertinent Refuge-specific 
Regulations 

agency: Fish and Wildlife Service, 
Interior. 

action: Proposed rule. 

summary: The Fish and Wildlife Service 
(Service) proposes to add five national 
wildlife refuges (NWRs) to the lists of 
open areas for migratory game bird 
hunting, upland game hunting, and/or 
big game hunting, three NWR's to the 
list for sport fishing and pertinent 
refuge-specific regulations, if any, for 
those activities. The Service has 
determined that such uses will be 
compatible with and. in some cases, 
enhance the major purposes for which 
each refuge was established. The 
Service has further determined that this 
action would be in accordance with the 


provisions of all applicable laws, would 
be consistent with the principles of 
sound wildlife management, and would 
otherwise be in the public interest by 
providing additional recreational 
opportunities of a renewable natural 
resource. 

dates: Comments must be received on 
or before June 13,1990. 
addresses: Address comments to: 
Assistant Director—Refuges and 
Wildlife. U.S. Fish and Wildlife Service, 
room 3248,18th and C Streets, NW., 
Washington. DC 20240. 

FOR FURTHER INFORMATION CONTACT: 
Robert Karges. U.S. Fish and Wildlife 
Service, Division of Refuges. MS 670- 
ARLSQ, 18th and C Streets NW., 
Washington. DC 20240; Telephone; (703) 
358-2043. 

SUPPLEMENTARY INFORMATION: National 
wildlife refuges are generally closed to 
hunting and sport fishing until opened 
by rulemaking. The Secretary of the 
Interior (Secretary) may open refuge 
areas to hunting and/or fishing upon a 
determination that such uses are 
compatible with the major purpose(s) for 
which the refuge was established, and 
that funds are available for 
development, operation, and 
maintenance of a hunting or Fishing 
program. The action must also be in 
accordance with provisions of all laws 
applicable to the areas, must be 
consistent with the principles of sound 
wildlife management, and must 
otherwise be in the public interest. This 
rulemaking proposes to open five 
refuges to hunting and three to sport 
Fishing. Some of the proposed hunting 
and Fishing programs have refuge- 
specific hunting or fishing regulations 
and are included in this rulemaking. In 
addition, proposed refuge-specific 
regulations are included for the Mason 
Neck National Wildlife Refuge in 
Virginia that were inadvertently omitted 
in last years refuge-specific rulemaking. 

Department of the Interior policy is. 
whenever practicable, to afford the 
public an opportunity to participate in 
the rulemaking process. It is, the 
purpose of this proposed rulemaking to 
seek public input regarding the proposed 
opening of the refuges cited below to 
migratory game bird hunting, upland 
game hunting, big game hunting, or sport 
fishing. Accordingly, interested persons 
may submit written comments 
concerning this proposal to the 
Assistant Director—Refuges and 
Wildlife (address above) by the end of 
the comment period. All relevant 
comments wiil be considered by the 
Department prior to issuance of a final 
rule. 
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Conformance with Statutory and 
Regulatory Authorities 

The National Wildlife Refuge System 
Administration Act of 1966. as amended 
[NWRSAA} (18 U.S.C. 668dd), and the 
Refuge Recreation Act of 1962 (RRA) (18 
U.S.C. 480K) govern the administration 
and public use of national wildlife 
refuges. Specifically, section 4(d)(1)(A) 
of the NWRSAA authorizes the 
Secretary to permit the use of any area 
within the Refuge System for any 
purpose, including but not limited to 
hunting, fishing, public recreation and 
accommodations, and access, when be 
determines that such uses are 
compatible with the major purposes for 
which each refuge was established. The 
Service administers the Refuge System 
on behalf of the Secretary. 

The RRA gives the Secretary 
additional authority to administer refuge 
areas within the Refuge System for 
public recreation as an appropriate 
incidental or secondary use only to the 
extent that it is practicable and not 
inconsistent with the primary purposes 
for which the refuges were established. 
In addition, prior to opening refuges to 
hunting or fishing under this act, the 
Secretary is required to determine that 
funds are available for the development 
operation, and maintenance of these 
permitted forms of recreation. 

In accordance with the NWRSAA and 
the RRA. the Secretary has determined 
that the proposed openings for hunting 
and fishing would be compatible and 
consistent with the primary purposes for 
which each of the refuges listed below 
was established, and that funds are 
available to administer these programs. 
The hunting and fishing programs will 
be within State and Federal (migratory 
game bird) regulatory frameworks. A 
brief description of the proposed hunting 
and fishing programs follows: 

Humboldt Bay National Wildlife 
Refuge, located in northwestern 
California, was established in 1971 to 
protect and enhance wetland habitats 
for a variety of migratory waterbirds. 
especially Pacific brant. The refuge 
presently consists of 2,108 acres within a 
proposed acquisition boundary of 8,935 
acres. The proposed hunt would take 
place on selected parts of the refuge and 
has been designed to contribute to end 
be compatible with refuge purposes and 
objectives and in compliance with the 
NWRSAA. 

It would provide high quality, wildlife- 
oriented recreational use of a renewable 
resource that is, expected to be enjoyed 
by about 500 hunting visitors. A section 
7 evaluation under the Endangered 
Species Act found that the proposed 
action is not likely to adversely affect 


any listed species. The current refuge 
budget provides adequate funds to 
administer the proposed hunt and is in 
compliance with the RRA. 

Cameron Prairie National Wildlife 
Refuge, located in south-central 
Louisiana, was established in 1988 to 
preserve and protect wintering 
waterfowl, particularly mallards, 
pintails, gadwall, widgeon, shovelers, 
blue- and green-winged teal and ring¬ 
necked ducks. Both fulvous whistling 
ducks and mottled ducks are abundant 
nesters. White-fronted geese and lesser 
snow-geese are important winter 
visitors. A few Canada geese are also 
observed. Some 9,621 acres have been 
acquired to date. Refuge objectives are 
to provide for the needs of endangered 
plants and animals, allow compatible 
public use such as fishing, trapping, 
wildlife observation and photography, 
and promote research activities. The 
proposed sport fishing program has been 
designed to contribute to and be 
compatible with refuge purposes and 
objectives and thus, be in compliance 
with the NWRSAA. It would provide 
high quality, wildlife-oriented 
recreational use of a renewable resource 
that is expected to be enjoyed by about 
5,000 fishing visitors each year. Some 
2,000 acres of permanent water support 
viable populations of largemouth bass, 
bluegill, red ear and other sunfish as 
well as channel catfish. A section 7 
evaluation under the Endangered 
Species Act found that the proposed 
action is not likely to adversely affect 
the transient Arctic peregrine falcon. 

The current annual budget provides 
adequate funds to administer the 
proposed fishing program and is in 
compliance with the RRA. 

Lake Ophelia National Wildlife 
Refuge is being established in east 
central Louisiana to preserve wintering 
habitat for mallards, pintails, and wood 
ducks and production habitat for the 
latter. The refuge is scheduled to 
encompass about 50,000 acres and will 
serve as the core of the Three Rivers 
Waterfowl Habitat Conservation Plan, a 
project initiative of the Lower 
Mississippi River Delta Joint Venture of 
the North American Waterfowl 
Management Plan. Some 14,000 acres 
have been acquired to date. Other 
objectives are to provide and maintain 
optimum habitat for migratory 
waterfowl of the Mississippi Flyway and 
endangered species including the Arctic 
peregrine falcon and bald eagle, to 
provide habitat for a natural diversity of 
wildlife and plant species and to 
provide opportunities for wildlife- 
oriented recreation and environmental 
education. The proposed big game and 
upland game hunting program has been 


designed through time and space 
considerations to be compatible with 
and contribute to refuge objectives and 
in compliance with the NWRSAA. 

Big game consists of white-tailed deer, 
while rabbits, squirrels, and raccoons 
would be hunted as upland game. It is 
expected to provide about 20,000 
hunting visitors with high quality 
wildlife-oriented recreational use of a 
renewable resource each year. A section 
7 consultation under the Endangered 
Species Act concluded that the proposed 
program would not likely affect any 
listed species. Opening the refuge to big 
game and upland game hunting would 
contribute to the attainment of refuge 
objectives in terms of providing wildlife- 
oriented recreation, would be 
compatible with the purposes for which 
the refuge was established and thus, be 
in compliance with the NWRSAA. The 
refuge budget provides adequate funds 
to administer the proposed hunting 
program and would be in compliance 
with the RRA. 

The Tensas River National Wildlife 
Refuge, located in northeastern 
Louisiana was established in 1980 to 
preserve the largest remaining 
bottomland hardwood tract in the 
Mississippi delta for the benefit of 
wintering waterfowl, wood duck 
production and other wildlife related 
resources. The acquisition boundary 
encompasses 65,000 acres, of which 
54,144 acres have been purchased to 
date. Refuge objectives are to preserve 
and enhance the ecologically unique 
wildlife habitat for the benefit of all 
wildlife, particularly waterfowl and 
threatened and endangered species; and 
provide wildlife-oriented opportunities 
foi environmental and ecological 
research, interpretation and recreation 
that are compatible with the purposes 
for which the refuge was established. 

The proposed sport fishing program 
would provide high quality wildlife- 
oriented recreational use of a renewable 
resource that is expected to be enjoyed 
by about 3.000 fishing visitors each year. 
It has been designed to contribute to 
and be compatible with the legislated 
purposes for which the refuge was 
established and would be in compliance 
with the NWRSAA. Some 600 acres of 
permanent water support fishable 
papulations of bass, crappie and sunfish. 
The current refuge budget provides 
adequate funds to administer the 
proposed fishing program and is in 
compliance with the RRA. A section 7 
evaluation under the Endangered 
Species Act found that the proposed 
action is not likely to adversely affect 
any listed species. 
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Sunkhaze Meadows National Wildlife 
Refuge, consisting of 9,337 acres located 
in south central Maine, was established 
in 1988 for the purposes of “* * 4 the 
development, advancement, 
management, conservation, and 
protection of fish and wildlife resources 

.and.for the benefit of the 

United States Fish and Wildlife Service, 
in performing its activities and services 
• * Refuge objectives are to preserve, 
restore and enhance endangered species 
of plants or animals; perpetuate 
migratory bird resources for the benefit 
of people; preserve natural diversity; 
promote environmental education and 
understanding and provide high quality 
wildlife-oriented recreation. The refuge 
is an ecologically diverse, pristine, peat- 
dominated wetland complex. It is the 
second largest and most unique 
peatland in Maine, and contains several 
raised bogs or domes, separated from 
each other by extensive areas of 
streamside meadows. Sunkhaze Stream 
and its eight tributaries create a 
diversity of wetland communities. These 
bogs and stream wetlands, along with 
the adjacent uplands, provide important 
habitats for many wildlife species. 
Primary game species include deer, 
bear, ruffled grouse, woodcock and 
various waterfowl including Canada 
geese, mallards, wood ducks and black 
ducks. The proposed hunting of those 
species has been designed to contribute 
to and be compatible with refuge 
purpose and objectives and be in 
compliance with the NWRSAA. It would 
provide high quality, wildlife-oriented 
recreational use of a renewable resource 
that is expected to be enjoyed by about 
500 hunting visitors each year. A section 
7 consultation under the Endangered 
Species Act found that the proposed 
hunt is not likely to adversely affect any 
listed species. The refuge budget 
provides adequate funds to administer 
the proposed program and is in 
compliance with the RRA 
The Pungo National Wildlife Refuge, 
located in eastern North Carolina 
consisting of 12,350 acres was 
established in 1963 for the purposes of 
serving a9 a resting and feeding area for 
wintering Canada geese and other 
waterfowl of the coastal plain areas as 
well as breeding habitat for wood ducks, 
black ducks and mallards, providing 
habitat for other wildlife, and providing 
wildlife-oriented recreational 
opportunities. The proposed sport 
fishing program has been designed to 
contribute to, and be compatible with 
refuge purposes and objectives and in 
compliance with the NWRSAA. It would 
provide low-density wildlife-oriented 
recreational use of a renewable resource 


for 100 to 500 visitors. Bank fishing only 
would be allowed for primarily flier, 
bullhead, catfish and crappie from 
March 1. to November 1, during daylight 
hours. The current refuge budget is 
adequate to cover the cost to administer 
the proposed program and is in 
compliance with the RRA. A section 7 
evaluation under the Endangered 
Species Act found that the proposed 
action is not likely to adversely affect 
any listed species. 

Lake Zahl National Wildlife Refuge, 
consisting of 3,219 acres located in 
northwestern North Dakota was 
established in 1937 with the primary 
purposes of providing waterfowl 
production and migration habitat and 
protecting the native prairie habitat. The 
proposed late season upland game hunt 
would take place after most, if not all, 
migratory birds have left the area as a 
result of cold weather and freeze-up. 
Large numbers of ring-necked pheasant 
(1,000), sharp-tailed grouse (300), and 
gray partridge (150) compete for limited 
winter habitat resulting in significant 
losses during severe weather. The 
proposed hunt would harvest some birds 
as well as cause some dispersal to 
adjacent areas thereby reducing the 
potential for large winter losses. In 
consideration of spent shotgun pellets 
being deposited on the hard-bottomed 
wetland and possibly being injected by 
waterfowl, hunters would be required to 
use steel shot only. Hunters would be 
required to enter the refuge on foot. The 
proposed hunt has been designed to 
contribute to and be compatible with the 
legislated purposes for which the refuge 
was established and ha9 been so 
certified. It is expected to provide some 
500 hunting visitors with high quality 
wildlife-oriented recreational use of a 
renewable resource each year. The 
refuge budget provides adequate funds 
to administer the proposed program and 
is in compliance with the RRA A 
section 7 evaluation under the 
Endangered Species Act found that the 
proposed late season hunt is not likely 
to adversely affect any listed species. 

The Long Lake National Wildlife 
Refuge, consisting of 22,310 acres 
located in south central North Dakota 
was established to alleviate waterfowl 
losses from botulism, enhance 
waterfowl and resident species 
production and maintenance and 
provide wildlife-oriented recreation. The 
proposed upland game hunt would occur 
on 19,400 acres composed of 15,000 
acres of open water. 875 acres of marsh 
wetland, and 3,525 acres of upland. In 
years of low water, parts of the open 
water areas become marshes with large 
amounts of emergent vegetation. The 


refuge generally provides more 
abundant and heavier cover than 
surrounding areas that are often heavily 
grazed or clean farmed. The present 
refuge population of upland game birds 
consists of about 1,300 ring-necked 
pheasant, 400 sharp-tailed grouse and 
200 gray partridge. 

The proposed hunt is expected to 
provide wildlife-oriented recreation of a 
renewable resource for 300 hunter visits. 
It ha 9 been designed by time and space 
management to contribute to and be 
compatible with refuge purposes, has 
been so certified and is in compliance 
with the NWRSAA. In consideration of 
spent shotgun pellets being deposited on 
the hard-bottomed wetland and 
subsequently being ingested by 
waterfowl, hunters would be required to 
use steel shot only. The refuge budget is 
adequate to manage the proposed 
program and is in compliance with the 
RRA. A section 7 consultation under the 
Endangered Species Act found that the 
proposed action is not likely to affect 
any listed species. 

Economic Effect 

Executive Order 12291, “Federal 
Regulation,’* of February 17.1981 
requires the preparation of regulatory 
impact analyses for major rules. A major 
rule is one likely to result in an annual 
effect on the economy of $100 million or 
more; a major increase in costs or prices 
for consumers, individual industries, 
government agencies or geographic 
regions; or significant adverse effects on 
the ability of United States-based 
enterprises to compete with foreign- 
based enterprises. The Regulatory 
Flexibility Act of 1980 (5 U.S.C. 601 et 
seq .) further requires the preparation of 
flexibility analyses for rules that will 
have a significant effect on a substantial 
number of small entities, which include 
small businesses, organizations or 
governmental jurisdictions. 

It is estimated that opening these 
refuges to hunting and fishing will 
generate approximately 30,300 annual 
visits. Using data from the 1980 National 
Survey of Hunting, Fishing, and 
Wildlife-Associated Recreation, and the 
1989 Economic Report of the President 
(Consumer Price Index), total annual 
receipts generated from purchases of 
food, transportation, hunting and fishing 
equipment, fees, and licenses associated 
with these programs are expected to be 
approximately $1,067,290, or 
substantially less than $100 million. In 
addition, since these estimated receipts 
will be spread over five states, the 
implementation of this rule should not 
have a significant economic impact on 
the overall ecortomy of a particular 
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region, industry, or group of industries, 
or level of government. 

With respect to small entities, this 
rule will have a positive aggregate 
economic effect on small businesses, 
organizations, and governmental 
jurisdictions. The openings will provide 
recreational opportunities and generate 
economic benefits that may not now 
exist, and will impose no new costs on 
small entities. While the number of 
small entities likely to be affected is not 
known, the number is judged to be 
small. Moreover, the added cost to the 
Federal government of law enforcement, 
posting, and other actions needed to 
implement activities proposed under this 
rule will be considerably less than the 
income generated from the 
implementation of these hunting and/or 
sport fishing programs. 

Accordingly, the Department of the 
Interior has determined that this rule is 
not a “major rule" within the meaning of 
Executive Order 12291 and would not 
have a significant economic effect on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 

Paperwork Reduction Act 

This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq. 

Environmental Considerations 

Pursuant to the requirements of 
section 102(2)(C) of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C)), environmental 
assessments have been prepared for 
these proposed openings pursuant to the 
Endangered Species Act. These 
documents are available for public 
inspection and copying in room 670, 4401 
North Fairfax Drive, Arlington, Virginia, 
or by mail, at the address listed in the 
section addresses above. 

List of Subjects 

50 CFR Part 32 

Hunting, National Wildlife Refuge 
System, Wildlife, Wildlife refuges. 

50 CFR Part 33 

Fishing, National Wildlife Refuge 
System, Wildlife refuges. 

Accordingly, it is proposed to amend 
parts 32 and 33 of chapter I of title 50 of 
the Code of Federal Regulations as set 
forth below: 

PART 32—1 AMENDED] 

1. The authority citation for part 32 
would continue to read as follows: 

Authority: 5 U.S.C 301; 16 U.S.C. 460k. 664. 
668dd. 715i. 


2. Section 32.11 w ould be amended by 
adding Humboldt Bay NWR, CA and 
Sunkhaze Meadows NWR, ME, 
alphabetically by State; removing the 
Columbian White-tailed Deer National 
Wildlife Refuge and adding the Julia 
Butler Hansen Refuge for the Columbian 
White-tailed Deer in alphabetical 
sequence under the State of 
Washington: 

§ 32.11 List of open areas; migratory 
game birds. 

• * * • • 

California 

• • • • • 

Humboldt Bay National Wildlife 
Refuge 

• * * • • 

Maine 

# • • • • 

Sunkhaze Meadows National Wildlife 
Refuge 

• • • • • 

Washington 

• • * * • 

Julia Butler Hansen Refuge for the 
Columbian White-tailed Deer 

• * * « • 

3. Section 32.12 would be amended by 
redesignating paragraphs (f) (4) through 
(15) as paragraphs (f) (5) through (16) 
respectively; adding new paragraphs 
(f)(4); at (qq)(2) removing the name 
“Columbian White-tailed Deer National 
Wildlife Refuge" adding the name "Julia 
Butler Hansen Refuge for the Columbian 
White-tailed Deer" as follows: 

§ 32.12 Refuge-specific regulations; 
migratory game birds. 

• • • * • 

(f) California * * # 

(4) Humboldt Bay National Wildlife 
Refuge. Hunting of geese, ducks, coots, 
common moorhens and snipe i9 
permitted on designated parts of the 
refuge subject to the following 
conditions: 

(1) Permits are required for hunting on 
the Salmon Creek Unit. 

(2) Hunting on the Salmon Creek Unit 
is permitted only on Tuesday and 
Saturday. 

(qq) Washington • * * 

(2) Julia Butler Hansen Refuge for the 
Columbian White-tailed Deer. 

* • * * • 

4. Section 32.21 would be amended by 
adding Lake Ophelia NWR, LA, 
Sunkhaze Meadows NWR, ME, Lake 
Zahl NWR. ND, and Long Lake NWR, 
ND alphabetically by State as follows: 

§ 32.11 List of open areas; upland game 
birds. 

• • • * • 


Louisiana 

« • « « * 

Lake Ophelia National Wildlife 
Refuge 

• • • • • 

Maine 

« * * • « 

Sunkhaze Meadows National Wildlife 
Refuge 

* • * « • 

North Dakota 

4 4 4 4 4 

Lake Zahl National Wildlife Refuge 
Long Lake National Wildlife Refuge 
* • • * • 

5. Section 32.22 would be amended by 

redesignating paragraphs (q)(6) through 
(7) as paragraphs (q)(7) through (8): 
adding a new paragraph (q)(6); 
redesignating paragraphs (dd) (4) 
through (6) as paragraphs (dd) (6) 
through (8) and adding new paragraphs 
(dd) (4) and (5) as follows: 

t • • « « 

(q) Louisiana * * 4 

(6) Lake Ophelia National Wildlife 
Refuge. Hunting of squirrel, rabbit and 
raccoon is permitted on designated 
areas of the refuge subject to the 
following condition: Daily permits are 
required. 

t * • i • 

(dd) North Dakota * * * 

(4) Lake Zahl National Wildlife 
Refuge. Hunting of ring-necked 
pheasant, sharp-tailed grouse and gray 
partridge is permitted on designated 
parts of the refuge subject to the 
following conditions: 

(i) Only steel shot may be possessed 
and used. 

(ii) Hunters may enter the refuge on 
foot only. 

(5) Long Lake National Wildlife 
Refuge. Hunting of ring-necked 
pheasant, sharp-tailed grouse and gray 
partridge is permitted on designated 
parts of the refuge subject to the 
following conditions: 

(i) Only steel shot may be possessed 
and used. 

6. Section 32.31 would be amended by 
adding Lake Ophelia NWR, LA and 
Sunkhaze Meadows NWR, ME 
alphabetically by State as follows: 

$ 32.31 List of open areas; big game. 

• • • • * 

Louisiana 

* * 4 4 * 

Lake Ophelia National Wildlife 
Refuge 

4 4 4 4 4 

Maine 
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Sunkhaze Meadows National Wildlife 
Refuge 

***** 

7. Section 32.32 would be amended by 
redesignating paragraphs (r) (7) and (8) 
as paragraphs (r) (8) and (9); adding new 
paragraphs (r)(7) and (t)(3); 
redesignating paragraph (rr}(4) as (rr) 

(5); adding new paragraph (rr){4) and 
removing paragraph (uu)(3) as follows: 

§ 32.32 Refuge>specific regulations; big 
game. 

***** 

(r) Louisiana * * * 

(7) Lake Ophelia National Wildlife 
Refuge. Hunting of white-tailed deer is 
permitted on designated areas of the 
refuge subject to the following condition: 
Daily permits are required. 
***** 

(t ) Maine * * * 

(3) Sunkhaze Meadows National 
Wildlife Refuge . Hunting of deer, moose, 
or bear is permitted on designated 
positions of the refuge subject to the 
following condition: 

(i) Cun hunters must wear in a 
conspicuous manner on head, chest and 
back a minimum of 400 square inches of 
solid-colored hunter orange clothing or 
material. 

***** 

(rr) Virginia * * * 

(4) Mason Neck National Wildlife 
Refuge. Hunting of white-tailed deer is 
permitted on designated areas of the 
refuge subject to the following 
conditions: 

(1) Permits are required. 

(2) Only shotguns 20 gauge or larger 
loaded with buckshot, and bow and 
arrow, are permitted. 

(3) Dogs are not permitted. 

(4) Only portable tree stands may be 
used and must be removed at the end of 
each hunting day. 

(5) Shotgun hunters must wear in 
conspicuous manner on head, chest, and 


back, a minimum of 400 square inches of 
"hunter orange" clothing or material. 

PART 33—[AMENDED] 

1. The authority citation for part 33 
would continue to read as follows: 

Authority: 5 U.S.C. 301; 16 U.S.C. 460k. B64. 
668dd, 715i 

2. Section 33.4 would be amended by 
adding Cameron Prairie NWR, LA, 
Tensas River NWR, LA, and Pungo 
NWR, NC, alphabetically by State as 
follows: 

S 33.4 List of open areas; sport fishing. 
***** 

Louisiana 

***** 

Cameron Prairie National Wildlife 
Refuge 

***** 

Tensas River National Wildlife Refuge 
***** 

North Carolina 
***** 

Pungo National Wildlife Refuge 

• * * • • 

3. Section 33.22 would be amended by 
redesignating paragraphs (b) through (g) 
as paragraphs (c) through (h); adding 
new paragraph (b); redesignating 
paragraph (h) as (i) adding new 
paragraph (h) as follows: 

§ 33.22 Louisiana. 

* * * * * 

(b) Cameron Prairie National Wildlife 
Refuge. Sport fishing is permitted 
subject to the following conditions: 

(1) Fishing and public access is 
permitted during daylight hours only 
from March 15 through October 15 in 
areas designated by refuge signs and/or 
brochures. 

(2) Fishing and public access may be 
permitted year-round during daylight 
hours only in some areas if designated 
by refuge signs and/or brochures. 


(3) Access to refuge fishing areas is 
restricted to roads and trails designated 
by refuge signs and/or brochures. 

(4) Outboard motors larger than 25 
horsepower are prohibited in refuge 
waters. 

(5) Trotlines must be attached with a 
length of cotton line that extends into 
the water. 

(6) Boats may not be left on the refuge 
overnight 

***** 

(h) Tensas River National Wildlife 
Refuge. Sport fishing is permitted on 
designated areas of the refuge subject to 
the following conditions: 

(1) Fishing and public access is 
permitted from sunrise to sunset in 
areas posted by refuge signs and/or 
designated in refuge brochures. 

(2) Only nonmotorized boats and 
boats with electric motors are permitted 
in refuge waters. Boats may not be left 
on the refuge overnight 

(3) The ends of trotlines must consist 
of a length of cotton line that extends 
from the points of attachment into the 
water. 

(4) Access to fishing areas is 
restricted to those roads and trails 
posted by refuge signs and/or 
designated by refuge brochures. 

***** 

4. Section 33.37 would be amended by 
adding a new paragraph (f) as follows: 

§ 33.37 [Amended] 

(f) Pungo National Wildlife Refuge. 
Sport fishing is permitted on designated 
areas of the refuge subject to the 
following conditions: 

(1) Fishing is permitted from March 1 
to November 1 only from sunrise to 
sunset 

(2) Only bank fishing is permitted. 
Dated: April 12.199a 

Richard N. Smith, 

Acting Director. Fish and Wildlife Service. 
(FR Doc. 90-11155 Filed 5-11-90, 8:45 am] 

BILUNG COOE 4310-5S-M 
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DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

[Docket 90-0561 

Availability of Environmental 
Assessment and Finding of No 
Significant Impact Relative to the 
Issuance of a Permit to Field Test 
Genetically Engineered Cotton Plants 

agency: Animal and Plant Health 
Inspection Service, USDA. 
action: Notice. 

summary: We are advising the public 
that an environmental assessment and 
finding of no significant impact have 
been prepared by the Animal and Plant 
Health Inspection Service relative to the 
issuance of a permit to Monsanto 
Agricultural Company, to allow field 
testing in Pinal County, Arizona, and 
Jersey County. Illinois, of cotton plants 
genetically engineered to express a 
delta-endotoxin gene from Bacillus 
thuringiensis var. kurstaki for insect 
resistance. The assessment provides a 
basis for the conclusion that the field 
testing of these genetically engineered 
cotton plants will not present a risk of 
introduction or dissemination of a plant 
pest and will not have a significant 
impact on the quality of the human 
environment. Based on this finding of no 
significant impact, the Animal and Plant 
Health Inspection Service has 
determined that an environmental 
impact statement need not be prepared. 
ADDRESSES: Copies of the 
environmental assessment and finding 
of no significant fact are available for 
public inspection at Biotechnology. 
Biologies, and Environmental Protection, 
Animal and Plant Health Inspection 
Service. U.S. Department of Agriculture, 
room 850. Federal Building, 6505 Belcrest 
Road. Hyattsville, MD. between 8 a.m. 
and 4:30 p.m., and Monday through 
Friday, except holidays. 


FOR FURTHER INFORMATION CONTACT: 

Dr. Quentin B. Kubicek, Biotechnologist. 
Biotechnology Permits, Biotechnology. 
Biologies, and Environmental Protection. 
Animal and Plant Health Inspection 
Service. U.S. Department of Agriculture, 
room 841, Federal Building, 6505 Belcrest 
Road. Hyattsville. MD 20782, (301) 436- 
7612. For copies of the environmental 
assessment and finding of no significant 
impact, write Mr. Clayton Givens at this 
same address. The environmental 
assessment should be requested under 
permit number 90-025-01. 
SUPPLEMENTARY INFORMATION: The 
regulations in 7 CFR part 340 regulate 
the introduction (importation, interstate 
movement, and release into the 
environment) of genetically engineered 
organisms and products that are plant 
pests or that there is reason to believe 
are plant pests (regulated articles). A 
permit must be obtained before a 
regulated article can be introduced into 
the United States. The regulations set 
forth procedures for obtaining a limited 
permit for the importation or interstate 
movement of a regulated article and for 
obtaining a permit for the release into 
the environment of a regulated article. 
The Animal and Plant Health Inspection 
Service (APHIS) has stated that it would 
prepare an environmental assessment 
and, when necessary, an environmental 
impact statement before issuing a permit 
for the release into the environment of a 
regulated article (see FR 22906). 

Monsanto Agricultural Company, of 
St. Louis, Missouri, has submitted an 
application for a permit for release into 
the environment, to field test cotton 
plants genetically engineered to express 
a delta-endotoxin gene from Bacillus 
thuringiensis var. kurstaki for insect 
resistance. The field trials will take 
place in Pinal County, Arizona, and 
Jersey County, Illinois. 

In the course of reviewing the permit 
application APHIS assessed the impact 
on the environment of releasing the 
cotton plants under the conditions 
described in the Monsanto Agricultural 
Company application. APHIS concluded 
that the field testing will not present a 
risk of plant pest introduction or 
dissemination and will not have a 
significant impact on the quality of the 
human environment. 

The environmental assessment and 
finding of no significant impact, which 
are based on data submitted by 
Monsanto Agricultural Company, as 


well as a review of other relevant 
literature, provide the public with 
documentation of APHIS* review and 
analysis of the environmental impacts 
associated with conducting the field 
testing. 

The facts supporting APHIS* finding of 
no significant impact are summarized 
below and are contained in the 
environmental assessment. 

1. A gene encoding for the delta- 
endotoxin protein which is toxic to 
select lepidopteran insect pests has 
been inserted into a cotton chromosome. 
In nature, chromosomal genetic material 
can only be transferred to another 
sexually compatible plant by cross- 
pollination. In this field test, the 
introduced gene cannot spread to 
another sexually compatible plant by 
cross-pollination because the field test 
plot is located at a sufficient distance 
from any sexually compatible cotton 
plant. 

2. Neither the gene which encodes for 
the delta-endotoxin nor its gene product, 
confers on cotton any plant pest 
characteristic. Traits that lead to 
weediness are polygenic and cannot be 
conferred by adding a single gene. 

3. The delta-endotoxin gene does not 
provide the transformed cotton plants 
with any measurable selective 
advantage over nontransformed cotton 
plants in the ability to be disseminated 
or to become established in the 
environment. 

4. Select noncoding regulatory regions 
derived from plant pests have been 
incorporated into the plant DNA but do 
not confer on cotton any plant pest 
characteristic. 

5. The bacterium from which the 
delta-endotoxin gene was isolated is not 
a plant pest. 

6. The vector used to transfer the 
genes to cotton plants has been 
evaluated for its use in this specific 
experiment and does not pose a plant 
pest risk in this experiment. The vector, 
although derived from a DNA sequence 
of a known plant pest, has been 
disarmed; that is, pathogenicity genes 
have been removed from the vector. The 
vector has been tested and shown to be 
nonpathogenic to susceptible plants. 

7. The vector agent, the bacterium that 
was used to deliver the vector DNA and 
the genes into the plant cell, has been 
shown to be eliminated and no longer 
associated with any transformed cotton 
plant. 
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8. Horizontal movement of the 
introduced genes is not possible. The 
vector acts by delivering the gene to the 
plant genome (i.e.. chromosomal DNA). 
The vector does not survive in or on any 
plant. 

9. The toxic polypeptide produced by 
the engineered gene is called delta- 
endotoxin. Upon ingestion, the toxin 
kills only lepidopteran insects. Delta- 
endotoxin is not toxic to other insects, 
birds, fish, or mammals. Because of its 
safety, its topical application on 
vegetable crops is permitted up to the 
harvest date. 

The environmental assessment and 
finding of no significant impact have 
been prepared in accordance with: (1) 
The National Environmental Policy Act 
of 1969 (NEPA) (42 U.S.C. 4331 et seq .). 
(2) Regulations of the Council on 
Environmental Quality for Implementing 
the Procedural Provisions of NEPA (40 
CFR 1500-1509). (3) USDA Regulations 
Implementing NEPA (7 CFR part lb), 
and (4) APHIS Guidelines Implementing 
NEPA (44 FR 50381-50384. August 28, 
1979. and 44 FR 51272-51274. August 31. 
1979). 

Done in Washington. DC. this 8th day of 
May 1990. 
lames W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 

(FR Doc. 90-11151 Filed 5-11-90; 8:45 ami 

BILLING CODE 3410-34-M 


[Docket 90-058] 

Availability of Environmental 
Assessment and Finding of No 
Significant Impact Relative to Issuance 
of a Permit to Field Test Genetically 
Engineered Cotton Plants 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
action: Notice. 

summary: We are advising the public 
that an environmental assessment and 
finding of no significant impact have 
been prepared by the Animal and Plant 
Health Inspection Service relative to the 
issuance of a permit to Northrup King 
Company, to allow the field testing in 
Leland. Mississippi, of cotton plants 
genetically engineered to express a 
delta-endotoxin gene from Bacillus 
thuringiensis var. kurstaki for insect 
resistance, and cotton plants genetically 
engineered to express a modified 5- 
enoIpyruvylshikimate-3-phosphate 
synthase gene which is not inhibited by 
the herbicide glyphosate. The 
assessment provides a basis for the 
conclusion that the field testing of these 
genetically engineered cotton plants will 


not present a risk of introduction or 
dissemination of a plant pest and will 
not have a significant impact on the 
quality of the human environment. 

Based on this finding of no significant 
impact, the Animal and Plant Health 
Inspection Service has determined that 
an environmental impact statement 
need not be prepared. 
addresses: Copies of the 
environmental assessment and finding 
of no significant impact are available for 
public inspection at Biotechnology. 
Biologies, and Environmental Protection. 
Animal and Plant Health Inspection 
Service. U.S. Department of Agriculture, 
room 850, Federal Building, 6505 Belcrest 
Road. Hyattsville. MD. between 8 a.m. 
and 4:30 pm.. Monday through Friday, 
except holidays. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Quentin B. Kubicek. Biotechnologist. 
Biotechnology Permits. Biotechnology, 
Biologies, and Environmental Protection. 
Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture, 
room 841. Federal Building. 6505 Belcrest 
Road. Hyattsville, MD 20782, (301) 436- 
7612. For copies of the environmental 
assessment and finding of no significant 
impact, write Mr. Clayton Givens at this 
same address. The environmental 
assessment should be requested under 
permit number 89-339-01. 
SUPPLEMENTARY INFORMATION: The 
regulations in 7 CFR part 340 regulate 
the introduction (importation, interstate 
movement, and release into the 
environment) of genetically engineered 
organisms and products that are plant 
pests or that there is reason to believe 
are plant pests (regulated articles). A 
permit must be obtained before a 
regulated article can be introduced into 
the United States. The regulations set 
forth procedures for obtaining a limited 
permit for the importation or interstate 
movement of a regulated article and for 
obtaining a permit for the release into 
the environment of a regulated article. 
The Animal and Plant Health Inspection 
Service (APHIS) has stated that it would 
prepare an environmental assessment 
and, when necessary, an environmental 
impact statement before issuing a permit 
for the release into the environment of a 
regulated article (see 52 FR 22906). 

Northrup King Company, of Golden 
Valley. Minnesota, has submitted an 
application for a permit for release into 
the environment, to field te9t cotton 
plants genetically engineered to express 
a delta-endotoxin gene from Bacillus 
thuringiensis var. kurstaki for insect 
resistance, and cotton plants genetically 
engineered to express a modified 5- 
enolpyruvylshikimate- 3-phosphate 
synthase gene which is not inhibited by 


the herbicide glyphosate. The field trial 
will take place in Leland, Mississippi. 

In the course of reviewing the permit 
application. APHIS assessed the impact 
on the environment of releasing the 
cotton plants under the conditions 
described in the Northrup King 
Company application. APHIS concluded 
that the field testing will not present a 
risk of plant pest introduction or 
dissemination and will not have a 
significant impact on the quality of the - 
human environment 

The environmental assessment and 
finding of no significant impact, which 
are based on data submitted by 
Northrup King Company, as well as a 
review of other relevant literature, 
provide the public with documentation 
of APHIS’ review and analysis of the 
environmental impacts associated with 
conducting the field testing. 

The facts supporting APHIS’ finding of 
no significant impact are summarized 
below and are contained in the 
environmental assessment 

1. A gene encoding the delta- 
endotoxin protein which is toxic to 
select lepidopteran insect pests has 
been inserted into a cotton chromosome. 
Similarly, a gene encoding a modified 5- 
enolpyruvylshikimate-3-phosphate 
synthase which is not inhibited by the 
herbicide glyphosate has been inserted 
into a cotton chromosome. In nature, 
chromosomal genetic material can only 
be transferred to another sexually 
compatible plant by cross-pollination. In 
this field test, the introduced gene 
cannot spread to another sexually 
compatible plant by cross-pollination 
because the field test plot is located at a 
sufficient distance from any sexually 
compatible cotton plant. 

2. Neither of the two genes, the delta- 
endotoxin gene or the 5- 
enolpyruvylshikimate-3-phospha te 
synthase gene, or their gene products, 
confer on cotton any plant pest 
characteristic. Traits that lead to 
weediness are polygenic and cannot be 
conferred by adding a single gene. 

3. Neither the delta-endotoxin gene 
nor the 5-enolpyruvylshikimate-3- 
phosphate synthase gene products 
provide the transformed cotton plants 
with any measurable selective 
advantage over non transformed cotton 
plants in the ability to be disseminated 
or to become established in the 
environment. 

4. Select noncoding regulatory regions 
derived from plant pests have been 
incorporated into the plant DNA but do 
not confer on cotton any plant pest 
characteristic. 
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5. The bacterium from which the 
delta-endotoxin gene was isolated is not 
a plant pest. 

6. The plant from which the 5- 
enolpyruvylshikimate-3-phosphate 
synthase gene was isolated is not a 
plant pest. 

7. The vector used to transfer the 
genes to cotton plants has been 
evaluated for its use in this experiment. 
The vector, although derived from a 
DNA sequence of a known plant pest, 
has been disarmed; that is. 
pathogenicity genes have been removed 
from the vector. The vector has been 
tested and shown to be nonpathogenic 
to susceptible plants. 

8. The vector agent, the bacterium that 
was used to deliver the vector DNA and 
the genes into the plant cell, has been 
shown to be eliminated and no longer 
associated with any transformed cotton 
plant. 

9. Horizontal movement of the 
introduced genes is not possible. The 
vector acts by delivering the gene to the 
plant genome (i.e., chromosomal DNA). 
The vector does not survive in or on any 
plant. 

10. The toxic polypeptide produced by 
the engineered gene is called delta- 
endotoxin. Upon ingestion, the toxin 
kills only select lepidopteran insect 
larvae. Delta-endotoxin is not toxic to 
other insects, birds, fish, or mammals. 
Because of its safety, its topical 
application on vegetable crops is 
permitted up to the harvest date. 

The environmental assessment and 
finding of no significant impact have 
been prepared In accordance with: (1) 
The National Environmental Policy Act 
of 1969 (NEPA) (42 U.S.C. 4331 et seg.), 

(2) Regulations of the Council on 
Environmental Quality for Implementing 
the Procedural Provisions of NEPA (40 
CFR parts 1500-1509). (3) USDA 
Regulations Implementing NEPA (7 CFR 
part lb), and (4) APHIS Guidelines 
Implementing NEPA (44 FR 50381-50384, 
August 28.1979. and 44 FR 51272-51274, 
August 31.1979). 

Done in Washington. DC. this 8th day of 
May 1990. 

James YV. Glosser. 

Administrator, Animal and Plant Health 
Inspection Service. 

|FR Doc. 90-11152 Filed 5-11-90: 8:45 amj 

6] LUNG CODE 9410-34-11 

Soli Conservation Service 

Interim Visitor Center, Beltsville, MD 

agency: Soil Conservation Service, 
USDA. 

action: Notice of a finding of no 
significant impact. 


summary: Pursuant to Section 102(2)(C) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for the 
National Soil Conservation Service 
Interim Visitor Center. Beltsville. 
Maryland. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Philip H. Christensen, State 
Conservationist, Soil Conservation 
Service, John Hanson Business Center, 
339 Revell Highway, suite 302. 
Annapolis. MD 21401, telephone (301) 
757-0919. 

SUPPLEMENTARY INFORMATION: The 

environmental assessment of this 
federally funded action indicates that 
the project will not cause significant 
local, regional or national impacts on 
the environment. As a result of these 
findings. Philip H. Christensen. State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The project concerns development of 
an interim visitor center and outdoor 
classroom. The planned measures 
include modular buildings and 
associated structures (decks, railings, 
fences, and walkways), a septic system, 
parking lots and driveways, lighting and 
landscaping, demonstration 
conservation practices, conservation 
plant materials, nature trails, and a 
model outdoor classroom. 

The Notice of a Finding of No 
Significant Impact (FONS1) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal. State, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. Basic data developed during 
the environmental evaluation are on file 
and may be reviewed by contacting Mr. 
Christensen. 

No administrative action on 
implementation of the proposal will be 
taken until 30 days after the date of this 
publication in the Federal Register. (This 
activity is subject to the provisions of 
Executive Order 12372 which requires 
intergovernmental consultation with 
State and local officials.) 

Dated: May 3.1990. 

Philip H. Christensen, 

State Consen'ationist. 

|FR Doc. 90-11143 Filed S-ll-90; 8:45 am) 

BILLING COOE 3410-lft-M 


Office of International Cooperation 
and Development 

Grants and Cooperative Agreement 
Awards; Ohio State University 

agency: Office of International 
Cooperation and Development (OICD). 
USDA. 

action: Notice of intent. 


activity: OICD intends to enter into an 
agreement with Ohio State University to 
provide partial support funding for 
collaborative international research on 
Acipenserid Fish Aquaculture in the US 
and France. 

Authority: Section 1458 of the National 
Agricultural Research. Extension and 
Teaching Policy Act of 1977. as amended (7 
U.S.C. 3291), and the Food Security Act of 
1985 (Pub. L. 99-198). 

OICD announces the availability of 
funds in fiscal year 1990 (FY1990) to 
enter into a cooperative agreement with 
Ohio State University to collaborate on 
international research on Acipenserid 
Fish Aquaculture in the US and France: 
The Recommended Dietary Allowance 
for Ascorbic Acid. Approximately 
$20,000 will be available in FY1990 to 
the University’s School of Natural 
Resources to conduct collaborative 
research with France’s National 
Institute of Agronomic Research (INRA) 
Hydrobiology Station. Assistance will 
be provided only to Ohio State, which is 
contributing resources and experience to 
conduct the research. Funds provided by 
OICD will be used to supplement costs 
for a research associate, travel and 
supplies. France's INRA will support 
their portion of the research. 

Based on the above, this is not a 
formal request for application. An 
estimated $20,000 will be available in 
FY1990 to support this work. It is 
anticipated that a total of $60,000 will be 
provided for this effort over a three-year 
period, subject to the availability of 
federally appropriated funds in future 
fiscal years. 

Information on proposed Agreement 
#58-319R-0-026 may be obtained from; 
USDA/OICD/Management Services 
Branch. Washington. DC 20250-4300. 

Dated: May 7.1990. 

Nancy J. Croft, 

Contracting Officer. 

(FR Doc. 90-11127 Filed 5-11-90; B.45 amj 
BILUNG CODE 3410-OP-M 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

I Modification No. 1 to Permit No. 519 J 

Marine Mammals; Modification: Ocean 
Assessments Division (P415) 

Notice is hereby given that pursuant 
to the provisions of 55 210.33 (d) and (e) 
of the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR part 216) and the Fur Seal Act and 
regulations promulgated thereunder. 
Scientific Research Permit No. 519 
issued to Mr. Paul Becker. Ocean 
Assessments Division, National Ocean 
Service/NOAA, 701 C Street, Box 58, 
Anchorage, Alaska 99513, published on 
May 17,1988 (53 FR 17491) is modified in 
the following manner: 

Section A.2 is added: 

2. Specimen materials may be collected 
from up to 30 Northern fur seals ( Callorhinus 
ursinus ) taken in subsistence hunts or from 
beached or stranded animals in Alaska. 
Specimens may be collected over a 3-year 
period. 

This modification becomes effective 
upon publication in the Federal Register. 

Documents pertaining to the Permit 
and modification are available for 
review in the following Offices: 

Office of Protected Resources. National 
Marine Fisheries Service, 1335 East 
West Highway, room 7324, Silver 
Spring, Maryland 20910. 

Director, Alaska Region, National 
Marine Fisheries Service. 709 West 
9th Street. Federal Building, Juneau, 
Alaska 99802. 

Dated: May 1.1990. 

Nancy Foster, 

Director, Office of Protected Resources and 
Habitat Programs, National Marine Fisheries 
Service. 

(FR Doc. 90-11123 Filed 5-11-90; 8:45 am) 

BILLING CODE 3510-22-tt 


National Oceanic and Atmospheric 
Administration 

Marine Mammals; Application for 
Permit: College of the Atlantic (P322A) 

Notice is hereby given that an 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), the Regulations Governing the 
Taking and Importing of Marine 
Mammals (50 CFR part 216), the 
Endangered Species Act of 1973 (16 
U.S.C. 1531-1544). and the regulations 
governing endangered fish and wildlife 
permit (50 CFR parts 217-222). 


1. Applicant: Dr. Steven K. Katona, 
College of the Atlantic. 105 Eden St.. Bar 
Harbor. ME 04609. 

2. Type of Permit: Scientific research 
and scientific purposes. 


3. Name and Number of Marine 
Mammals: 

humpback whales [Megaptera no - 

vaeangliae ).- 300 

fin whales ( Balaenoptera physalus ).... 300 

minke whales [Balaenoptera acutor- 

ostrata ). 30 

blue whales (Balaenoptera muscu- 

lus ). 5 

sei whales ( Balaenoptera borealis ). 20 

right whales (Eubalaena glacial is) . 20 

killer whales (Orcinus area ). 20 

sperm whales (Physeter catodon)....... 10 

4. Type of Take: The applicant 
proposes to take by harassment the 
above species annually for 5 years 


during individual photo-identification 
studies. Efforts will be made to obtain 
photographs without disturbing the 
whales, but some photographic 
situations may require approaches 
closer than the distances that may be 
used as an indicator of “harassment". 
Photographic effort will concentrate on 
humpback and finback whales and may 
take place at any season. The other 
species named will be photographed 
opportunistically. 

5. Location and Period of Activity: 

The New England coast primarily from 
Maine to Florida from late Spring 
through Autumn. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce, 1335 East 
West Hwy.. room 7324, Silver Spring, 
Maryland 20910 within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review by appointment in the 
following offices: 

Office of Protected Resources and 

Habitat Programs, National Marine 


Fisheries Service, 1335 East West 
Hwy., room 7324, Silver Spring, 
Maryland 20910; 

Director. Northeast Region, National 
Marine Fisheries Service, One 
Blackburn Drive, Gloucester, 
Massachusetts 01930; and 
Director, Southeast Region, National 
Marine Fisheries Service, 9450 Roger 
Blvd., St. Petersburg, Florida 33702. 

Dated: May 3.1990. 

Nancy Foster, 

Director. Office of Protected Resources and 
Habitat Programs. National Marine Fisheries 
Service. 

(FR Doc. 90-11124 Filed 5-11-90; 8:45 am) 

BILLING CODE 3510-22-* 


Marine Mammals: Issuance of Permit; 
Southwest Fisheries Science Center, 
NMFS (P77#39) 

On January 18.1990, notice was 
published in the Federal Register (55 FR 
1705) that an application had been filed 
by the NMFS, Southwest Fisheries 
Science Center. P.O. Box 271, La Jolla, 
California 92038, for a scientific research 
permit to incidentally harass an 
unspecified number of northern elephant 
seals (Mirounga angustirostris ), 
California sea lions (Zalophus 
californionus ), and harbor seals (Phoco 
vitulina) during aerial photographic 
census, during placement and recovery 
of photo-calibration markers, and while 
measuring natural objects. 

Notice is hereby given that on May 7, 
1990 and as authorized by the provisions 
of the Marine Mammal Protection Act of 
1972 (18 U.S.C. 1361-1407) the National 
Marine Fisheries Service issued a Permit 
for the above taking, subject to certain 
conditions set forth therein. 

Issuance of this Permit is based on a 
finding that the proposed taking is 
consistent with the purposes and policy 
of the Marine Mammal Protection Act. 
The Service has determined that this 
research satisfies the issuance criteria 
for scientific research permits. The 
taking is required to further a bona fide 
scientific purpose and does not involve 
unnecessary duplication of research. No 
lethal taking is authorized. 

The Permit is available for review by 
appointment in the following offices: 

Office of Protected Resources and 
Habitat Programs, National Marine 
Fisheries Service, 1335 East West 
Highway, room 7324, Silver Spring, 
Maryland 20910 (301/427-2289): and 
Director, Southwest Region, National 
Marine Fisheries Service, NOAA. 300 
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South Ferry Street. Terminal Island, 
California 90731 [213/514-6196). 

Dated: May 7,1990, 

Nancy Foster, 

Director, Office of Protected Resources and 
Habitat Programs. National Marine Fisheries 
Service . 

|FR Doc. 90-11125 Filed 05-11-90: 8:45 am) 

BILLING CODE 3510-22-M 


Marine Mammals 

AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

ACTION: Issuance of Scientific Research 
Permit No. 694. 


SUMMARY: On Monday. January 26,1987. 
notice was published in the Federal 
Register (52 FR 2754) that an application 
(P311C) had been filed by The Whale 
Museum. Moclips Cetological Society, 
P.O. Box 945. 62 First Street. Friday 
Harbor. Washington 98250, to take and 
harass 100 killer whales ( Orcinus orca ). 
500 Dali’s porpoises [Phocoenoides 
dallii ), 300 harbor porpoises ( Phocoena 
phocoeno ). 75 rainke whales 
(Balaenoptera acutorostrata), 100 gray 
whales [Eschrictius rebust us}, and 50 
humpback whales (Megaptera 
novaeangliae). The research will involve 
photo-identification and observation of 
individual animals and unintentional 
vessel harassment in the waters of 
Washington State. 

Notice is hereby given that on May 3, 
1990 as authorized by the provisions of 
the Marine Mammal Protection Act of 
1972, as amended (16 U.S.C. 1361-1407), 
Regulations Governing the Taking and 
Importing of Marine Mammals (50 CFR 
part 216), the Endangered Species Act of 
1973 (16 U.S.C. 1531-1544). and the 
National Marine Fisheries Service 
Regulations Governing Endangered Fish 
and Wildlife Permits (50 CFR parts 217- 
222), issued a Permit for the above 
activities subject to the Special 
Conditions set forth therein. 

The issuance of this Permit was 
delayed pending preparation of an 
environmental assessment (EA) on the 
activities requested in the application. In 
general, under the National 
Environmental Policy Act scientific 
research permits are in a category of 
projects or other actions which do not 
normally have the potential for a 
significant effect on the human 
environment and. therefore, are exempt 
from the preparation of either an 
environmental assessment or 
environmental impact statement. 
However, as a result of a court decision 
concerning activities involving killer 
whales in the Puget Sound Area, NOAA 
Fisheries prepared an EA based on 


information presented in the scientific 
research permit application and its 
supplemental information. 

The Permit and EA on the above 
permit application are available for 
review by appointment in the following 
offices: 

Office of Protected Resources and 
Habitat Programs. National Marine 
Fisheries Service, 1335 East West 
Highway, room 7324. Silver Spring. 
Maryland 20910: 
and 

Director. Northwest Region, National 
Marine Fisheries Service. 7600 Sand 
Point Way, NE, BIN C15700, Seattle. 
Washington 98115. 

Nancy Foster, 

Director. Office of Protected Resources and 
Habitat Programs. National Marine Fisheries 
Service. 

(FR Doc. 90-11126 Filed 5-11-90; 8:45 am) 
BILLING CODE 3510-22-M 


DEPARTMENT OF EDUCATION 

Proposed Information Collection 
Requests 

AGENCY: Department of Education. 
action: Notice of proposed information 
collection requests. 

summary: The Director, Office of 
Information Resources Management, 
invites comments on the proposed 
information collection requests as 
required by the Paperwork Reduction 
Act of 1980. 

dates: Interested persons are invited to 
submit comments on or before June 13, 
1990. 

addresses: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Jim Houser, Desk Officer, 
Department of Education. Office of 
Management and Budget. 726 Jackson 
Place. NW., room 3208, New Executive 
Office Building, Washington. DC 20503. 
Requests for copies of the proposed 
information collection requests should 
be addressed to George P. Sotos, 
Department of Education. 400 Maryland 
Avenue, SW., room 5624, Regional 
Office Building 3. Washington. DC 
20202. 

FOR FURTHER INFORMATION CONTACT: 

George P. Sotos. (202) 732-2174. 
SUPPLEMENTARY INFORMATION: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U. S. C. chapter 35) requires that 
the Office of Management and Budget 
(OMB) provide interested Federal 
agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 


waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law, or substantially interfere 
with any agency's ability to perform its 
statutory obligations. 

The Acting Director, Office of 
Information Resources Management, 
publishes this notice containing 
proposed information collection 
requests prior to submission of these 
requests to OMB. Each proposed 
information collection, grouped by 
office, contains the following: (1) Type 
of review requested, e.g., new, revision, 
extension, existing or reinstatement: (2) 
title; (3) frequency of collection: (4) the 
affected public; (5) reporting burden; 
and/or (6) recordkeeping burden; and (7) 
abstract. OMB invites public comment 
at the address specified above. Copies 
of the requests are available from 
George Sotos at the address specified 
above. 

Dated: May 7.1990. 

George P. Sotos, 

Acting Director, Office of Information 
Resources Management 

Office of Management 

Type of Review: Extension. 

Title: Uniform Administrative 
Requirements for Grants and 
Cooperative agreements to State and 
Local Governments—Department of 
Education. 

Frequency: Quarterly. 

Affected Public: State or local 
governments. 

Reporting Burden: 

Responses: 1; Burden Hours: 1. 

Recordkeeping Burden: 

Recordkeepers: 0; Burden Hours: 0. 

Abstract: This information is needed 
to continue to implement fiscal, 
administrative and monitoring 
provisions for grants through a common 
government-wide regulation that applies 
to State and local governments. 

Office of Postsecondary Education 

Type of Review: Revision. 

Title: Application Package for New 
and Noncompeting Continuation Grants 
Under the Cooperative Education 
Program title VIII. 

Frequency: Annually. 

Affected Public: Non-Profit 
institutions. 

Reporting Burden: 

Responses : 498; Burden Hours : 4631. 

Recordkeeping Burden: 

Recordkeepers: 0; Burden Hours: 0. 

Abstract’ This application is needed 
by eligible applicants to apply for grant 
funds authorized under title VIII of the 
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Higher Education Act. as amended. The 
Department uses this information to 
make grant awards. 

Office of Postsecondary Education 

Type of Review: Revision. 

Title: Application for Federal Student 
Aid. 

Frequency: Annually. 

Affected Public: Individuals or 
households. 

Reporting Burden: 

Responses: 6,937,013; Burden Hours: 
6,506,462. 

Recordkeeping Burden: 
Recordkeepers: 0; Burden Hours: 0. 
A6s/racL*Thi9 form will collect 
information from students who are 
applying for Federal Student Aid. The 
Department will determine eligibility for 
student aid under the Department’s 
student financial assistance programs. 

Office of Postsecondary Education 

Type of Review: Extension. 

Title: Perkins Loan (formerly National 
Direct Student Loan) College Work- 
Study, Supplemental Educational 
Oppurtunity Grant Programs 
(Recordkeeping/Disclosure). 

Frequency: On occasion. 

Affected Public: Individuals and 
households; Businesses or other for- 
profit; Non-profit organizations 
Reporting Burden: 

Responses: 1; Burden Hours: 68.502. 
Recordkeeping Burden: 
Recordkeepers: 0; Burden Hours: 
11,929. 

Abstract: The records are maintained 
by institutions that administer the 
Perkins Loan Program. The 
recordkeeping and disclosure 
requirements are necessary to ensure 
that institutions have followed the 
prescribed regulatory procedures in 
administering the program and to 
increase the effectiveness of loan 
collection efforts. 

|FR Doc. 90-11111 Filed 5-11-90; 8:45 am) 

BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 

Morgantown Energy Technology 
Center Grant Renewal; Financial 
Assistance Award to the University of 
Arkansas 

agency: Morgantown Energy 
Technology Center, Department of 
Energy (DOE). 

action: Notice of acceptance of an 
unsolicited financial assistance 
application for grant renewal. 

summary: Based upon a determination 
made pursuant to 10 CFR B00.7(B)(2)(i) 


the DOE, Morgantown Energy 
Technology Center gives notice of its 
plants to award a fourteen (14) month 
renewal to a grant to the University of 
Arkansas with an associated budget 
increase of approximately $118,345. 

FOR FURTHER INFORMATION CONTACT: 
Laura E. Brandt, 1-07, U.S. Department 
of Energy, Morgantown Energy 
Technology Center, P.O. Box 880, 
Morgantown. West Virginia 26507-0830. 
Telephone: (304) 291-4079. Procurement 
Request No. 21-90MC26267.501. 
SUPPLEMENTARY INFORMATION: The 
pending award is based on an 
application for renewal of a project to 
finalize work on the project entitled 
"Solvent Extraction of Southern U.S. Tar 
Sands." The basic research conducted 
by the university in the last year 
provided much fundamental information 
about the nature of the extraction 
scheme. The University of Arkansas will 
do the final analysis and documentation 
of all the data from the previous work 
on the project and utilize a 
computerized simulation model to define 
the economically optimum commercial 
process. 

Dated: May 2,1990. 

Louie L. Calaway, 

Director, Acquisition and Assistance 
Division, Morgantown Energy Technology 
Center. 

[FR Doc. 90-11154 Filed 5-11-90; 8:45 ami 

BILLING COOE W50-01-M 


Morgantown Energy Technology 
Center Cooperative Agreement; 
Financial Assistance Award to 
University of Utah 

agency: Morgantown Energy 
Technology Center, Department of 
Energy (DOE). 

action: Notice of acceptance of a non¬ 
competitive financial assistance 
renewal application for a cooperative 
agreement award. 

summary: Based upon a determination 
made pursuant to 10 CFR 600.7(b)(2) the 
DOE, Morgantown Energy Technology 
Center gives notice of its plans to award 
a Cooperative Agreement to University 
of Utah. Office of Sponsored Projects, 
309 Park Building, Salt Lake City, Utah 
84112. The Cooperative Agreement will 
cover a twelve (12) month research 
project in the amount of approximately 
$823,000, including the Participant’s cost 
share of approximately 7.4 percent and 
the State of Utah's cost share of 3.7 
percent. 

FOR FURTHER INFORMATION CONTACT: 

Beverly J. Harness, 1-07, U.S. 
Department of Energy, Morgantown 


Energy Technology Center. P.O. Box 880, 
Morgantown, West Virginia 26507-0880. 
Telephone: (304) 291^4089. Procurement 
Request No. 21-90MC26268.501. 
SUPPLEMENTARY INFORMATION: The 
pending award is based on an 
unsolicited renewal application for 
continuing work necessary to the 
satisfactory completion of an activity 
presently being funded by DOE and for 
which competition for support would 
have a significant adverse effect on 
continuity or completion of the activity. 
The primary objective of this project is 
to advance the technologies of the 
water-assisted and modified water- 
assisted, fluidized-bed, fluidized-bed 
heat pipe-coupled and rotary kiln 
bitumen extraction processes to the 
levels where realistic evaluations can be 
made of the commercial possibilities for 
the tar sands. In view of the previous 
research completed in this area, 
technical expertise of personnel, and 
ownership of patents on numerous 
recovery processes at the University of 
Utah, it has been determined that it is 
appropriate to award this Cooperative 
Agreement to the University of Utah on 
a noncompetitive basis. 

Dated: May 2.1990. 

Louie L. Calaway. 

Director, Acquisition and Assistance 
Division. Morgantown Energy Technology 
Center. 

(FR Doc. 90-11153 Filed 5-11-90; 8:45 am] 

BILLING COOE S450-01-M 


Office of Energy Research 

DOE/NSF Nuclear Science Advisory 
Committee; Open Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 

L. 92-463, 86 Stat. 770), notice is hereby 
given of the following meeting: 

Name: DOE/NSF Nuclear Science 
Advisory Committee. 

Date & Time: Monday, June 4.1990 
from 9 a.m. to 5:30 p.m. 

Place: Continuous Electron Beam 
Accelerator Facility, VARC Building. 
Room 53/55,12000 Jefferson Avenue, 
Newport News, Virginia. 

Contact: Cathy Hanlin, Division of 
Nuclear Physics, U.S. Department of 
Energy. Washington, DC 20545, (301) 
353-3613. 

Purpose of Committee: To advise the 
Department of Energy and the National 
Science Foundation on the scientific 
priorities within the field of basic 
nuclear science research. 

Tentative Agenda: 

• Report on planning activities of the 
NSF and DOE nuclear physics programs. 
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• Delivery of charge to the Subpanel 
on Facility Closure and final discussion 
of time tables and procedures. 

• Presentation, discussion and advice 
concerning the CEBAF experimental 
equipment plan. 

• Further discussion on the stable 
isotope enrichment program. 

• Public comment and new business. 
Public Participation: The meeting is 

open to the public. The Chairperson of 
the Committee is empowered to conduct 
the meeting in a fashion that will, in his 
judgment, facilitate the orderly conduct 
of business. Any member of the public 
who wishes to make oral statements 
pertaining to agenda items should 
contact Cathy Hanlin at the address or 
telephone number listed above. 

Requests must be received at least 5 
days prior to the meeting and 
reasonable provisions will be made to 
include the presentation on the agenda. 

Minutes: Available for public review 
and copying at the Public Reading 
Room, IE-190, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC between 9 a.m. and 4 
p.m., Monday through Friday, except 
Federal holidays. 

Issued at Washington. DC. on May 9.1990. 

|. Robert Franklin. 

Deputy Advisory Committee Management 
Officer. 

|FR Doc. 90-11138 Filed 5-11-90. 8:45 am) 

BILLING COOE S450-01-M 


Federal Energy Regulatory 
Commission 

l Docket No. TQ90-7-63-000] 

Carnegie Natural Gas Co.; Proposed 
Changes In FERC Gas Tariff 

May 7.1990. 

Take notice that on May 2,1990, 
Carnegie Natural Gas Company 
( ‘Carnegie”) tendered for Filing, as a 
Quarterly Purchased Gas Adjustment 
(“PGA”) with a proposed effective date 
of June 1,1990, the following proposed 
tariff sheets to its FERC Gas Tariff: 

Sixth Revised Sheet No. 8 
Sixth Revised Sheet No. 9 

Carnegie states that, pursuant to the 
PGA clause in its FERC Gas Tariff, it 
proposes to adjust its rates effective 
June 1.1990 to reflect a $.2661 per Dth 
increase in the applicable commodity 
components of its LVWS, CDS, and 
LVIS Rate Schedules. Carnegie does not 
propose to change the D-l and D-2 
components of these rate schedules. 
Carnegie also reflects a Standby 
Adjustment of $.1570 per Dth. which is a 
$.0304 per Dth decrease from the 
currently-evfective Standby Adjustment. 


Carnegie states that copies of its filing 
were served on all of its jurisdictional 
customers and interested state 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
interv ene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE.. Washington. 
DC 20426. in accordance with §5 385.211 
and 385.214 of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211 and 385.214). All such motions or 
protests should be filed on or before 
May 15,1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings, 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-11107 Filed 5-11-90: 8:45 am) 
BILUNG CODE S717-01-M 


(Docket No. MT88-8-003] 

Equitrans, Inc.; Compliance Filing 
Pursuant to Order No. 497-A 

May 7,1990. 

Take notice that on April 25,1990, 
Equitrans, Inc., tendered the following 
tariff sheets for filing in the captioned 
docket pursuant to Order No. 497-A and 
section 250.16 of the Commission’s 
Regulations as part of its FERC Gas 
Tariff, Original Volume No. 3: 

First Revised Substitute First Revised Sheet 
No. 27 

First Revised Sheet No. 27A 

Any person desiring to be heard or to 
protest the subject filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE.. 
Washington, DC 20426, in accordance 
with 18 CFR §§ 385.214 and 385.211. All 
such motions or protests must be filed 
by May 23,1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary . 

|FR Doc. 90-11108 Filed 5-11-90: 8:45 am) 
BILLING CODE 6717-01-M 


(Project No. 1855-006, Vermont] 

Complaint; New England Power 
Service Co. 

May 8. 1990. 

Take notice that on December 28, 

1989, Horace A. Bezanson. Betty B. 
Bezanson. and Marcia S. Calloway 
(complainants) filed a complaint in 
which they contend that New England 
Power Service Company (NEPCO) is 
allowing non-project use of lands within 
the project boundaries of the Bellows 
Falls Hydroelectric Project without 
obtaining Commission approval. 
Specifically, complainants allege that 
NEPCO has not requested Commission 
approval for the development of a wood 
fiber storage and transfer facility at the 
former Steamtown site in Rockingham. 
Vermont. 

Any person may submit comments or 
a protest regarding this complaint with 
the Federal Energy Regulatory 
Commission, 825 N. Capitol Street, NE., 
Washington. DC 20426, in accordance 
with Rule 211 of the Commission’s Rules 
of Practice and Procedure, 18 CFR 
385.211. The respondent, NEPCO. shall 
file an answer to the complaint pursuant 
to Rules 206 and 213,18 CFR 385.206 and 
385.213. No replies to respondent’s 
answers will be accepted. In 
determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed. Copies 
of the complaint are on file with the 
Commission and are available for public 
inspection. 

Comments, protests, and the answer 
to the complaint are due on or before 30 
days after publication of this notice in 
the Federal Register. 

For further information, contact 
William Blome at (202) 208-0131. 

Lois D. Cashell. 

Secretaryr. 

(FR Doc. 90-11109 Filed 5-11-90: 8:45 am] 

BILUNG COOE #717-01-11 


l Docket No. TM90-3-59-000] 

Alaskan Natural Gas Transportation 
System (ANGTS) Semi-Annual Rate 
Adjustment; Northern Natural Gas Co., 
Division of Enron Corp. 

May 7,1990. 

Take notice that on May 4,1990, 
Northern Natural Gas Company, 
Division of Enron Corp. (Northern), 
tendered for filing with the Federal 
Energy Regulatory Commission 
(Commission) its regularly scheduled 
semi-annual ANGTS rate adjustment, 
including the following tariff sheets, to 
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be effective July 1,1990, pursuant to 
Northern's FERC Gas Tariff: 

Third Revised Volume No. 1 

Fifty-Seventh Revised Sheet No. 4A 
Eightieth Revised Sheet No. 4B 
Forty-Eighth Revised Sheet No. 4B.1 
Fourteenth Revised Sheet No. 4G.2 

Original Volume No. 2 

Eighty-Eighth Revised Sheet No. 1C 
Second Revised Sheet No. lC.a 

in this filing, it is stated that. Northern 
Border Pipeline's estimated 
transportation costs for Northern 
Natural for 1990 have increased causing 
an increase in Northern's rates. 
Therefore, Northern is required to 
change its rates pursuant to paragraph 
21.4 of its FERC Gas Tariff. Third 
Revised Volume No. 1 and paragraph 4.4 
of its FERC Gas Tariff, Original Volume 
No. 2. 

The Company states that copies of the 
filing have been mailed to each of its 
Gas Utility customers, transportation 
customers, and to interested State 
Commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE„ Washington, 
DC. 20428, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385,214). All such motions or 
protests should be filed on or before 
May 15.1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashe/1, 

Secretary. 

|FR Doc. 90-11110 Filed 5-11-90; 6:45 fimj 

BILLING COO€ 6717-01-M 


(Docket No. RP90-103-0001 

Pennsylvania Natural Gas Assoc, and 
Independent Oil & Gas Assoc, of West 
Virginia v. Columbia Gas Transmission 
Corp.; Complaint 

May 8.1990. 

Take nolice that on April 24.1990. the 
Pennsylvania Natural Gas Association 
(PNGA) and the Independent Oil and 
Gas Association of West Virginia 
(IOCA) (Complainants) filed a 
complaint against Columbia Gas 
Transmission Corporation (Columbia) 
pursuant to sections 4, 5 and 16 of the 


Natural Gas Act (NGA) and Rule 208 of 
the Commission's Rules of Practice. 
Complainants stale that Columbia has 
charged certain members of PNGA and 
IOGA (either directly or indirectly by 
reduction of their wellhead net-back 
revenues as a result of their customers’ 
payment of) a gathering fee for gas that 
Columbia does not gather but simply 
meters and measures prior to 
transmission in its interstate pipeline 
system. 

Complainants allege that certain 
members of PNGA and IOGA produce 
and gather gas for delivery into and 
subsequent jurisdictional transportation 
on Columbia's mainline transmission 
system. After such gas has been 
gathered by the producers (or third 
parties), at the expense of the producers, 
Columbia measures the gas as it flows 
through meters which are owned and 
operated by Columbia and which are 
attached to Columbia's mainline 
jurisdictional transmission system. 

Complainants state that the purported 
basis for Columbia's charge or 
assessment of this fee is an Offer of 
Settlement filed by Columbia on June 29. 
1989 in Docket No. RP86-168, et al. t 
(Settlement), pursuant to which 
Columbia agreed to state in its FERC 
Gas Tariff and charge a separate 
gathering fee to be paid by shippers of 
natural gas that flows through 
Columbia’s gathering facilities. The 
Commission approved the Settlement on 
October 18.1989. 1 

Complainants contend that neither the 
Settlement nor Columbia's FERC Gas 
Tariff contain a definition of the terra 
"gathering," a description of Columbia's 
"gathering" facilities, or state any 
meaningful standards which would 
permit shippers to determine whether a 
particular shipment of gas on 
Columbia's pipeline system involves 
gathering by Columbia. 

Complainants state that in its initial 
comments supporting the Settlement and 
on several other occasions, it expressed 
its view that gas which is gathered in 
producer-owned or third-party gathering 
lines and delivered directly to 
Columbia's mainline transmission 
system, and which is measured prior to 
transmission by Columbia in meters that 
Columbia carries on its books as 
gathering facilities, should not be 
assessed a gathering fee. 

PNGA and IOGA understand that 
Columbia charges a gathering fee for gas 
it does not gather because it contends 
that certain gas is measured by meters 
which Columbia contends are "gathering 


1 Columbia Can Transmission Corp.. el at.. 49 
FERC 101.071 (1989). 


facilities" because they are carried on 
Columbia's books as such. 

Complainants request that Ihe 
Commission, pursuant to section 4. 5 
and 18 of the NGA: 

(i) Order Columbia immediately lo 
cease and desist from charging or 
assessing a gathering fee where it 
performs no gathering, i.e., where it only 
meters and measures gas gathered by 
another party prior to transportation on 
Columbia's main pipeline system: 

(ii) Direct Columbia to file tariff sheets 
defining gathering so as to limit 
Columbia's collection of gathering fees 
to transactions in which it gathers gas. 
and to prohibit Columbia from charging 
a gathering fee where the basis for such 
fee is measuring gas gathered by other 
immediately before such gas enters 
Columbia's main transmission lines for 
transportation on its pipeline system; 
and 

(iii) Take such further action and 
order such further relief as may be 
necessary or appropriate under the 
circumstances to remedy Columbia's 
violations of the NGA and the 
Commission's regulations, including but 
not limited to ordering Columbia (a) to 
disgorge, with interest, all fees 
unlawfully collected by Columbia from 
shippers whose gas Columbia has not 
gathered, and (b) to establish 
reasonable fees for metering and 
measuring of gas gathered by others 
prior to transportation on Columbia's 
system. 

Any person desiring to be heard or to 
protest said complaint should file a 
motion to intervene or a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street. NE.. 
Washington, DC 20420. in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure 118 CFR 385.214, 385.211 
(1989)]. All such motions or protests 
should be filed on or before June 11. 

1990. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing lo 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. Answers lo this 
complaint shall be due on or before June 
11,1990. 

Lois D. Cashcll. 

Secretary. 

|FR Dor.. 90-11105 Filed 5-11-90; 8:45ani] 
BILLING COOS *717-91-11 
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(Docket No. MT88-28-005] 

Valero Interstate Transmission Co.; 
Compliance Filing Pursuant to Order 
No. 497-A 

May 7.1990. 

Take notice that on May 4.1990. 
Valero Interstate Transmission 
Company. (Valero) tendered the 
following tariff sheets for filing in the 
captioned docket pursuant to Order No. 
497-A and S 250.16 of the Commission’s 
Regulations as part of its FERC Gas 
Tariff. Original Volume No. 1: 

4th Revised Sheet No. 22, 

Substitute 2nd Revised Sheet No. 29.10, 
Original Sheet No. 29.11, 

1st Revised Sheet No. 63.1. 

Valero states that the purpose of this 
filing is to change the effective date on 
the above tariff sheets to April 22,1990 
89 directed by the Commission in the 
April 20,1990 letter order. 

Any person desiring to be heard or to 
protest the subject filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street. NE., 
Washington, DC 20426, in accordance 
with 18 CFR 385.214 and 385.211. All 
such motions or protests must be filed 
by May 23,1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell. 

Secretary. 

[FR Doc. 90-11106 Filed 5-11-90; 8:45 am| 

BILLING CODE 6717-01-H 


ENVIRONMENTAL PROTECTION 
AGENCY 

IFRL-3776-9] 

Agency Information Collection 
Activities Under OMB Review 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et se?.), this notice announces that 
the 14 Information Collection Requests 
(ICRs) abstracted below have been 
forwarded to the Office of Management 
and Budget (OMB) for review and 
comments. EPA is seeking a one year 
interim approval from OMB while the 
Office of Solid Waste analyzes their 


information collection needs with the 
goal of minimizing the overall 
information collection burden. The ICRs 
describe the nature of the information 
collections and their expected burdens. 
dates: Comments must be submitted on 
or before June 13,1990. 

FOR FURTHER INFORMATION CONTACT: 
Sandy Farmer at EPA, (202) 382-2740. 
SUPPLEMENTARY INFORMATION: 

Office of Solid Waste and Emergency 
Response 

Title: General Facility Operating 
Requirements; (EPA ICR *805.05). This 
is a renewal. 

Abstract: The regulations require 
owners and operators of hazardous 
waste facilities to comply with general 
facility standards. Facilities must 
record, and in some cases report to EPA, 
data for a variety of information 
requirements, including waste analysis, 
ownership transfer, etc. EPA uses the 
information to assure the safe and 
efficient management of hazardous 
waste. 

Burden Statement: The estimated 
average public reporting and 
recordkeeping burden for this collection 
of information is about 24 hours per 
respondent. This estimate includes all 
aspects of the information collection 
including time for reviewing 
instructions, gathering data, and 
preparing and submitting the 
information to the Agency. 

Respondents: Owners and operators 
of hazardous waste facilities. 

Estimated No. of Respondents: 19.985. 

Estimated Total Annual Burden of 
Respondents: 460,457 hours. 

Frequency of Collection: On occasion. 

Title: Contingency Plan for Hazardous 
Waste Management Facilities (EPA ICR 
*808.03). This is a renewal. 

Abstract: Owners and operators of 
hazardous waste treatment, storage, and 
disposal facilities and generators who 
handle hazardous waste are required to 
prepare a contingency plan. The plan 
must be implemented in the event of 
fire, explosion, or release of hazardous 
w'aste. The owner or operator must 
report the incident and note details in 
the operating record. The information is 
used to ensure safe operation of the 
facility. 

Burden Statement: The estimated 
average public reporting and 
recordkeeping burden for this collection 
of information is about 19 hours per 
respondent. This estimate includes all 
aspects of the information collection 
including time for reviewing 
instructions, gathering data, and 
preparing and maintaining the plan. 


Respondents: Owners and operators 
of hazardous waste facilities. 

Estimated No. of Respondents: 3.877. 

Estimated Total Annual Burden of 
Respondents: 74.042 hours. 

Frequency of Collection: On occasion. 

Title: Operating Record for Hazardous 
Waste Management Facilities (EPA ICR 
#809.03). This is a renewal. 

Abstract: The owner or operator of a 
hazardous waste management facility 
must keep a written operating record of 
his facility. It should include a 
description of the waste management, 
type of waste, emergencies, inspections, 
and closure and post-closure care cost 
estimates. The operating record must be 
open for inspection at all reasonable 
times to EPA. The information is used 
by EPA to assure safe operation of the 
facility. 

Burden Statement: The estimated 
average public recordkeeping burden for 
this collection of information is about 40 
hours per respondent. This estimate 
includes all aspects of the information 
collection including time for reviewing 
instructions, gathering data, and 
preparing and maintaining the operating 
record. 

Respondents: Owners and operators 
of hazardous waste facilities. 

Estimated No. of Respondents: 3,676. 

Estimated Total Annual Burden of 
Respondents: 146,000 hours. 

Frequency of Collection: On occasion. 

Title: Unsaturated Zone Monitoring at 
Hazardous Waste Land Treatment Units 
(EPA ICR *811.02). This is a renewal. 

Abstract: Owners and operators of 
hazardous waste land treatment 
facilities are required to conduct 
unsaturated zone monitoring and 
maintain records of the results. EPA 
uses this data to (1) indicate the success 
or failure of the land treatment process 
and assist in fianl permit decisions, (2) 
allow early detection of threats to 
ground water, and (3) evaluate the 
potential for plant uptake of hazardous 
waste constituents. 

Burden Statement: The estimated 
average public monitoring and 
recordkeeping burden for this collection 
of information is about 100 hours per 
respondent. This estimate includes all 
aspects of the information collection 
including time for reviewing 
instructions, and gathering and 
maintaining the data. 

Respondents: Owners and operators 
of hazardous w r aste land treatment 
facilities. 

Estimated No. of Respondents: 100. 

Estimated Total Annual Burden of 
Respondents: 10,000 hours. 

Frequency of Collection: On occasion. 
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Tide: Information Requirements for 
Location Standards (EPA ICR # 812.02). 
This is a renewal. 

Abstract' Owners and operators of 
hazardous waste facilities located in 
either seismic or 100 year floodplain 
zones must submit specific information 
to EPA to obtain an operating permit. If 
in a seismic zone, the facility must 
perform studies regarding ground faults 
and construction. If in a 100 year 
floodplain, the facility must demonstrate 
that it9 design or operating procedures 
will protect against any accidental 
release caused by flood conditions. 

Burden Statement : The estimated 
average public reporting and 
recordkeeping burden for this collection 
of information is about 7 hours per 
respondent. Ibis estimate includes all 
aspects of the information collection 
including time for reviewing 
instructions, gathering data, and 
preparing and submitting the data to the 
Agency. 

Respondents: Owners and operators 
of hazardous waste facilities located in 
a seismic zone or a 100 year floodplain. 

Estimated No. of Respondents: 37. 

Estimated Total Annual Burden of 
Respondents: 207 hours. 

Frequency of Collection: Once per 
permit. 

Title : Information Requirements for 
Hazardous Waste Storage and 
Treatment Facilities (EPA ICR # 814.05). 
This is a renewal. 

Abstract: Owners and operators of 
hazardous waste storage facilities must 
apply for a permit that requires three 
types of information: (1) General and 
administrative information about the 
facility (i.e. waste analysis data, 
security, closure, etc.), (2} technical 
information that focuses on the waste 
handling characteristics (i.e. designs, 
engineering reports and hydrogeologic 
data), and (3) corrective action data (i.e. 
release data, and corrective plan 
information). 

Burden Statement The estimated 
average public reporting and 
recordkeeping burden for this collection 
of information is about 995 hours per 
respondent. This estimate includes ail 
aspects of the information collection 
including time for reviewing 
instructions, gathering data, and 
preparing and submitting the permit 
information to the Agency. 

Respondents: Owners and operators 
of hazardous waste storage facilities. 

Estimated No. of Respondents: 13. 

Estimated Total Annual Burden of 
Respondents: 12,929 hours. 

Frequency of Collection On occasion. 

Title: RCRA Financial Requirements 
(EPA ICR # 947.05). This is a renewal. 


Abstract Owners and operators of 
hazardous waste management facilities 
with RCRA permits must submit and 
keep a copy of the instrument used to 
demonstrate their financial ability to 
pay the costs of corrective actions and 
closure and post-closure core for their 
facilities (i.e.* trust fund agreements, 
surety bond, letter of credit, corporate 
guarantee, or letter from the chief 
financial officer). EPA will evaluate the 
submissions for compliance with the 
regulations. 

Burden Statement The estimated 
average public reporting and 
recordkeeping burden for this collection 
of information is about 6 hours per 
respondent. This estimate includes all 
aspects of the information collection 
including time for reviewing 
instructions, gathering data, and 
preparing and submitting the data to the 
Agency. 

Respondents: Owners and operators 
of hazardous waste facilities. 

Estimated No. of Respondents: 5,247. 

Estimated Total Annual Burden of 
Respondents: 31,424 hours. 

Frequency of Collection: On occasion. 

Title: Reporting, Recordkeeping, and 
Planning Requirements for Groundwater 
Monitoring (EPA ICR # 959.05). This is a 
renewal. 

Abstract: Owners and operators of 
hazardous waste management facilities 
must conduct groundwater monitoring 
and submit data annually, or 
periodically when contamination is 
detected. Monitoring of land disposal 
facilities for groundwater contamination 
will identify the existence and extent of 
contamination at an early stage so that 
restoration of groundwater quality at a 
lower cost is possible. 

Burden Statement The estimated 
average public reporting and 
recordkeeping burden for this collection 
of information is about 65 hours per 
respondent. This estimate includes all 
aspects of the information collection 
including time for reviewing 
instructions, gathering data, and 
preparing and submitting the data to the 
Agency. 

Respondents: Owners and operators 
of hazardous waste facilities. 

Estimated No. of Respondents: 1.225. 

Estimated Total Annual Burden of 
Respondents: 80,100 hours. 

Frequency of Collection: Annually or 
when contamination is detected. 

Title: Recordkeeping and Reporting 
Requirements for RCRA Permitees (EPA 
ICR # 970.03). This is a renewal. 

Abstract Owners and operators of 
hazardous waste facilities must apply to 
EPA for a permit to operate. Applicants 
must respond to a variety of general 


reporting and recordkeeping 
requirements, including lecord retention, 
notice of changes, notice of health 
threat, etc. EPA will use this information 
to (1) substantiate information that has 
been submitted in the permit. (2) assure 
that facilities are in compliance with the 
conditions of their permits, and (3) 
identify instances where permits need to 
be revised to accommodate new 
situations. 

Burden Statement The estimated 
average public reporting and 
recordkeeping burden for this collection 
of information is about 6 hours per 
respondent. This estimate includes all 
aspects of the information collection 
including time for reviewing 
instructions, gathering data, and 
preparing and submitting the 
information to the Agency. 

Respondents: Owners and operators 
of hazardous waste facilities. 

Estimated No. of Respondents: 4,335. 

Estimated Total Annual Burden of 
Respondents: 12,327 hours. 

Frequency of Collection: Annually 
and on occasion. 

Title: Land Disposal Permitting 
Standards (EPA ICR # 995.05). This is a 
renewal. 

Abstract: Owners and operators of 
hazardous waste land disposal facilities 
must submit leak detection, double liner 
and leachate collection system and 
construction quality assurance 
information as part of the facility permit 
application, permit modification, or 
interim status plan. EPA will use the 
information to determine compliance 
with the standards. 

Burden Statement: The estimated 
average public reporting and 
recordkeeping burden for this collection 
of information is about 1182 hours per 
respondent This estimate includes all 
aspects of the information collection 
including time for reviewing 
instructions, gathering data, and 
preparing and submitting the 
information to the Agency. 

Respondents: Owners and operators 
of hazardous waste land disposal 
facilities. 

Estimated No. of Respondents: 806. 

Estimated Total Annual Burden of 
Respondents: 952.594 hours. 

Frequency of Collection: Quarterly, 
annually, and on occasion. 

Title: Permit Application Information 
Requirements for Hazardous Waste 
Incinerators (EPA ICR # 999.04). This is 
a renewal. 

Abstract Owners and operators of 
hazardous waste incinerators must 
apply for a permit that requires three 
types of information: (1) General and 
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administrative information about the 
facility (i.e. waste analysis data, 
security, closure, etc.), (2) technical 
information that focuses on the waste 
handling characteristics (i.e. designs, 
engineering reports and hydrogeologic 
data), and (3) corrective action data (i.e. 
release data, and corrective plan 
information). 

Burden Statement: The estimated 
average public reporting and 
rpcordkeeping burden for this collection 
of information is about 750 hours per 
respondent. This estimate includes all 
aspects of the information collection 
including time for reviewing 
instructions, gathering data, and 
preparing and submitting the instrument 
to the Agency. 

Respondents: Owners and operators 
of hazardous waste incinerators. 

Estimated No. of Respondents : 26. 

Estimated Total Annual Burden of 
Respondents: 19.500 hours. 

Frequency of Collection: On occasion. 

Title: Notification of Waste as Energy 
Activities (EPA ICR # 1119.03). This is a 
renewal. 

Abstract: Marketers and burners of 
hazardous waste fuel and used oil fuel 
are required to notify EPA of their 
waste-as-fuel activities and to set up 
shipping paper systems that will allow 
F.PA to track movement of these waste 
fuels. EPA will use this information to 
enforce a prohibition on burning 
hazardous waste and off-specification 
used oil in residential, commercial, and 
industrial boilers. 

Burden Statement : The estimated 
public reporting and recordkeeping 
burden for this collection of information 
varies greatly but averages about 22 
hours per respondent. This estimate 
includes all aspects of the information 
collection including time for reviewing 
instructions, gathering data, and 
preparing and submitting the 
information to the Agency. 

Respondents: Marketers and burners 
of hazardous waste fuel 

Estimated No. of Respondents: 20.000. 

Estimated Total Annual Burden of 
Respondents: 440,000 hours. 

Frequency of Collection: Annually. 

Title: Hazardous Waste Tanks 
Reporting and Recordkeeping 
Requirements (EPA ICR # 1238.04). This 
is a renewal. 

Abstract: Each hazardous waste tank 
facility must apply for an operating 
permit. The permit requires three types 
of information: (1) General and 
administrative information about the 
facility (i.e. waste analysis data, 
security, closure, etc.). (2) technical 
information that focuses on the waste 
handling characteristics (i.e. designs. 


engineering reports and hydrogeologic 
data), and (3) corrective action data (i.e. 
release data, and corrective plan 
information). The permit information 
will be used by EPA to determine 
eligibility for a RCRA permit and to 
determine adequacy of inspection and 
assessment programs for tanks found to 
be leaking. 

Burden Statement: The estimated 
average public reporting and 
recordkeeping burden for this collection 
of information is about 64 hours per 
respondent. This estimate includes all 
aspects of the information collection 
including time for reviewing 
instructions, gathering data, and 
preparing and submitting the 
information to the Agency. 

Respondents: Owners and operators 
of hazardous waste tanks. 

Estimated No. of Respondents: 2.823. 

Estimated Total Annual Burden of 
Respondents: 181,487 hours. 

Frequency of Collection: On occasion. 

Title: Miscellaneous Hazardous 
Waste Management Units (EPA ICR 
# 1303.02). This is a renewal. 

Abstract All hazardous waste 
management facilities are required to 
obtain an operating permit. This 
approval request covers the 
recordkeeping and reporting burdens 
associated with obtaining a permit for 
those miscellaneous facilities that are 
not already addressed in an approved 
information collection request dealing 
with a specific facility type such as 
tanks, incinerators, land disposal 
facilities, etc. The permit requires three 
types of information: (1) General and 
administrative information about the 
facility (i.e. waste analysis data, 
security, closure, etc.), (2) technical 
information that focuses on the waste 
handling characteristics (i.e. designs, 
engineering reports and hydrogeologic 
data), and (3) corrective action data (i.e. 
release data, and corrective plan 
information). The information will be 
used to determine eligibility for a RCRA 
permit or for enforcement of permit 
conditions. 

Burden Statement: The estimated 
average public reporting and 
recordkeeping burden for this collection 
of information is about 1,014 hours per 
respondent. This estimate includes all 
aspects of the information collection 
including time for reviewing 
instructions, gathering data, and 
preparing and submitting the 
information to the Agency. 

Respondents: Owners and operators 
of hazardous waste facilities. 

Estimated No. of Respondents : 15. 

Estimated Total Annual Burden of 
Respondents: 15.210 hours. 


Frequency of Collection: On occasion. 
Send comments regarding the burden 
estimates, or any other aspects of these 
information collections, including 
suggestions for reducing the burdens, to: 
Sandy Farmer. U.S. Environmental 
Protection Agency. Information Policy 
Branch (PM-223),401 M Street. SW.. 
Washington. DC 20460. 
and 

Marcus Peacock, Office of Management 
and Budget, 72517th Street NW.. 
Washington, D.C. 20503, Telephone: 
(202) 395-3084. 

Dated: May 8.1990. 

David Schwarz, 

Acting Director. Regulatory Management 
Division. 

[FR Doc. 90-11181 Filed 5-11-90; 8:45 am) 

BILLING CODE 8580-50-11 


(OPTS-59282A; FRL 3712-2) 

Certain Chemical; Approval of a Test 
Marketing Exemption 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: This notice announces EPA's 
approval of an application for test 
marketing exemption (TME) under 
section 5(h)(1) of the Toxic Substances 
Control Act (TSCA) and 40 CFR 720.38. 
EPA has designated this application as 
TME-90-9. The test marketing 
conditions are described below. 
EFFECTIVE DATE: May 7, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Karen K. Pollard, New Chemicals 
Branch. Chemical Control Division (TS- 
794), Office of Toxic Substances. 
Environmental Protection Agency, Rm. 
E-611, 401 M St. SW.. Washington. DC 
20460, (202) 475-8993. 

SUPPLEMENTARY INFORMATION: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufacture 
notification (PMN) requirements and 
permit them to manufacture or import 
new chemical substances for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use and 
disposal of the substances for test 
marketing purposes will not present an 
unreasonable risk of injury to health or 
the environment. EPA may impose 
restrictions on test marketing activities 
and may modify or revoke a test 
marketing exemption upon receipt of • 
new information which casts significant 
doubt on its finding that the test 
marketing activity will not present an 
unreasonable risk of injury. 
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EPA hereby approves TME-90-9. EPA 
had determined that test marketing of 
the new chemical substance described 
below, under the conditions set out in 
the TME application, and for the time 
period and restrictions specified below, 
will not present an unreasonable risk of 
injury to health or the environment. 
Production volume, use, and the number 
of customers must not exceed that 
specified in the application. All other 
conditions and restrictions described in 
the application and in this notice must 
be met. - 

The following additional restrictions 
apply to TME-90-9: 

1. The TME substance must be 
maintained in the form of a liquid 
solution or a gel. 

2. A bill of lading accompanying each 
shipment must state that the use of the 
substance is restricted to that approved 
in the TME. 

3. During manufacturing, processing, 
and use of the substance at any site 
controlled by the Company, any person 
under the control of the Company, 
including employees and contractors, 
who may be dermally exposed to the 
substance shall use: - 

a. Gloves determined by the Company 
to be impervious to the substance under 
the conditions of exposure, including the 
duration of exposure. The Company 
shall make this determination either by 
testing the gloves under the conditions 
of exposure or by evaluating the 
specifications provided by the 
manufacturer of the gloves. Testing or 
evaluation of specifications shall 
include consideration of permeability, 
penetration, and potential chemical and 
mechanical degradation by the PMN 
substance and associated chemical 
substances;- 

b. Clothing which covers any other 
exposed areas of the arms, legs, and 
torso; and 

c. Chemical safety goggles or 
equivalent eye protection.- 

4. The Company must affix a label to 
each container of the substance or 
formulations containing the substance. 
The label shall include, at a minimum, 
the following statement: 

WARNING: Contains dilute water 
solution or gel of synthetic imogolite. a 
hydrated fibrous alumino silicate. 
Experimental Material. Refer to Material 
Safety Data Sheet for use and handling 
cautions. Solid forms of imogolite may be 
powders or dusts with a fibrous form or 
content. Such dusts may be in the respirable 
dust category, and may be considered man¬ 
made mineral fibers. Health hazards of solid 
forms of synthetic imogolite are not yet 
known. Every precaution should be taken to 
prevent evaporation of imogolite solutions or 
gels to dryness, in order to prevent 
generation of solid forms of synthetic 


imogolite. Inhalation of chemicals similar in 
structure to synthetic imogolite have been 
found to cause oncogenicity and lung effects. 

5. The applicant shall maintain the 
following records until 5 years after the 
date they are created, and shall make 
them available for inspection or copying 
in accordance with section 11 of TSCA: 

a. Records of the quantity of the TME 
substance produced and the date of 
manufacture. - 

b. Records of dates of the shipments 
to each customer and the quantities 
supplied in each shipment. - 

c. Copies of the labels affixed to 
containers of the substance or 
formulations containing the substance. - 

d. Copies of the bill of lading that 
accompanies each shipment of the 
substance. - 

e. Copies of any determination under 
paragraph 2.a. above that the protective 
gloves used by the Company are 
impervious to the substance. 

TME-90-9 

Dote of Receipt : January 20,1990. 

Notice of Receipt: February 26.1990 
(55 FR 6679). 

Applicant : Montana Technology 
Companies, Inc. 

Chemical: Synthetic Imogolite. 

Use: (1) Substitute for industrial 
thickeners. 

(2) Packing/sorbents in analytical 
instruments. 

(3) Substitute for other sorbing 
applications. 

(4) Catalyst and enzyme support in 
bioprocessing and chemical processing. 

(5) Inorganic polymer alloying agent 
with certain organic polymers. 

(6) Polymeric or gel mobility control 
agent in carbon dioxide flood of 
secondary and tertiary oil well recovery 
operations. 

(7) Specialty [the form will remain as 
a liquid solution or a gel). 

Production Volume: 2,080 lbs. 

Number of Customers: 40. 

Test Marketing Period: 18 months. - 

Risk Assessment: EPA identified 
concerns for oncogenicity and lung 
effects to workers exposed via 
inhalation, based on an analogy to 
asbestos. However, during 
manufacturing, processing, and use, 
inhalation exposure to workers will be 
prevented by the maintenance of the 
TME substance in the form of a liquid 
solution or a gel. Therefore, the test 
market activities will not present an 
unreasonable risk of injury to health. 
EPA identified no significant 
environmental concerns for the test 
market substance. Therefore, the test 
market activities will not present an 


unreasonable risk of injury to the 
environment.- 

The Agency reserves the right to 
rescind approval or modify the 
conditions and restrictions of an 
exemption should any new information 
come to its attention which casts 
significant doubt on its finding that the 
test marketing activities will not present 
an unreasonable risk of injury to health 
or the environment 

Dated: May 7, 1990. 

John W. Melone, 

Director, Chemical Control Division. Office of 
Toxic Substances. 

|FR Doc. 90-11177, Filed 5-11-90. 8:45 am| 

BILLING CODE 6560-50-0 


IOPTS-51747; FRL 3712-3J 

Toxic and Hazardous Substances; 
Certain Chemicals Premanufacture 
Notices 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in the final rule published in 
the Federal Register of May 13.1983 (48 
FR 21722). This notice announces receipt 
of 40 such PMNs and provides a 
summary of each. 
dates: Close of Review Periods: 

P 89-857, September 26.1989. 

P 89-983, November 8,1989. 

P 90-512, May 26.1990. 

P 90-517, May 27,1990. 

P 90-521, 90-522, May 29.1990. 

P 90-523, 90-524, May 31.1990. 

P 90-525, 90-526, 90-527, 90-528, 

May 31.1990. 

P 90-529, 90-530, 90-531, 90-532, 90- 
533, 90-534, 90-535, June 2.1990. 

P 90-536, 90-537, 90-538. 90-539, 

June 3.1990. 

P 90-540, 90-541, 90-542, 90-543, 90- 
544, June 4.1990. 

P 90-546, 90-547, 90-548, 90-549, 90- 
550, 90-551, 90-552, 90-553, 90-554. 90- 
555, 90-556, 90-557, June 6.1990. 
Written comments by: 

P 89-857, August 27,1989. 

P 89-983, October 9,1989. 

P 90-512, April 26.1990. 

P 90-517, April 27.1990. 

P 90-521. 90-522, April 29.1990. 

P 90-523, 90-524, May 1,1990. 
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P 90-525, 90-526, 90-527, 90-523, 

April 30.1990. 

P 90-529. 90-530, 90-531, 90-532, 90- 
533, 90-534. 90-535, May 3.1990. 

P 90-536, 90-537, 90-538, 90-539, 

May 4.1990. 

P 90-540, 90-541, 90-542, 90-543, 90- 
544. May 5.1990. 

P 90-546, 90-547, 90-548. 90-549, 90- 
550. 90-551, 90-552. 90-553, 90-554, 90- 
555. 90-556. 90-557, May 7.1990. 
addresses: Written comments, 
identified by the document control 
number “(OPTS-51746)” and the specific 
PMN number should be sent to: 
Document Processing Center (TS-790), 
Office of Toxic Substances. 
Environmental Protection Agency, 401 M 
Street. SW.. Room L-100, Washington, 
DC 20460. (202) 382-3532. 

FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances. 
Environmental Protection Agency, Room 
EB-44, 401 M Street, SW., Washington, 
DC 20460 (202) 554-1404. TDD (202) 554- 
0551. 

SUPPLEMENTARY INFORMATION: The 

following notice contains information 
extracted from the nonconfidential 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete nonconfidential 
document is available in the Public 
Reading Room NE-G004 at the above 
address between 8 a.m. and 4 p.m., 
Monday through Friday, excluding legal 
holidays. 

P 88-857 

Importer. Pacific Anchor Chemical 
Corporation. 

Chemical. (G) Adduct of an aromatic 
polyisocyanate and a substituted 
phenol. 

Use/Import. (S) Component of 
coatings for metal. Import range: 
Confidential. 

P 80-883 

Manufacturer. Confidential. 

Chemical (G) Aromatic 
polycarboxylic acid. 

Use/Production. (S) Chemical 
intermediate. Prod, range: Confidential. 

P80-512 

Manufacturer. H. B. Fuller Company. 
Chemical. (G) Carboxylic acid 
imidazole salt. 

Use/Production. (G) Coating. Prod, 
range: Confidential. 

P80-517 

Manufacturer. Chem Rex. Inc. 
Chemical. (G) Aromatic 
polyisocyanate polyurethane 
prepolymer. 


Use/Production. (G) Formulated into 
one component moisture-cured 
construction adhesive. Prod, range: 
Confidential. 

P 80-521 

Manufacturer. Confidential. 

Chemical. (G) Polyester urethane 
polymer. 

Use/Production. (G) Coating of plastic 
substrate. Prod, range: Confidential. 

P80-522 

Manufacturer. Confidential. 

Chemical. (G) Polyester. 
Use/Production. (G) Coating. Prod, 
range: Confidential. 

P 80-523 

Manufacturer. Cerac Inc. 

Chemical. (G) Tantalum ethoxide. 
Use/Production. (C) Electronic 
applications. Prod, range: Confidential. 

P 80-524 

Importer. Hoechst Celanese 
Corporation. 

Chemical. (G) Polyester resin with 
modified dehydrated caster oil. 

Use/Import. (S) Binder for paints. 
Import range: 1.300-4,680 kg/yr. 

P 80-525 

Manufacturer. Confidential. 

Chemical. (G) Polyurethane 
prepolymer of aliphatic polyisocyanate, 
polyester polyols, butanediol, and 
N,Nl,Nl-tetrakis(2- 
hydroxypropyljethylene diamine. 

Use/Production. (G) Liquid coatings, 
open, nondispersive use. Prod, range: 
Confidential. 

P 80-526 

Manufacturer. 3 M. 

Chemical. (G) Polymer containing 
isoctyl acrylate. 

Use/Production. (G) Adhesive. Prod, 
range: Confidential. 

P 80-527 

Manufacturer. Estron Chemicals Inc. 
Chemical (G) Diphenoxy. 
Use/Production. (S) Additive for 
powder coating to control viscosity. 
Prod, range: Confidential. 

P 80-520 

Manufacturer. Confidential. 

Chemical. (G) Reaction product of 
polyalkenyl acid anhydride with amine. 

Use/Production. (G) Emulsion/ 
dispersant. Prod, range: Confidential. 

P 80-528 

Manufacturer. Confidential. 

Chemical (G) Sulfonated polysulfone. 
Use/Production. (G) Chemicals 
separation medium. Prod, range: 
Confidential. 


P80-530 

Manufacturer. Confidential. 

Chemical (G) Isophthalic acid, 
polymer with monoethanolamine. 
benzoic acid, pentaerythritol. and alkyl 
diamine. 

Use/Production. (G) Additive for 
solvent based inks and coatings. Prod, 
range: Confidential. 

POO-531 

Importer. Basf Corporation. 

Chemical (G) Maleic anhydride 
based copolymer salt. 

Use/Import. (S) Scale inhibitor/ 
dispersive agent. Import range: 
Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 > 5,000 mg/kg species (Rat). Static 
acute toxicity: time LC50 96H 8,700 
species (Zebra Orfe). Eye irritation: 
none species (Rabbit). Skin irritation: 
negligible species (Rabbit). 

P 80-532 

Importer Basf Corporation. 

Chemical (G) Maleic anhydride 
based copolymer salt. 

Use/Import. (S) Scale inhibitor/ 
dispersive agent. Import range: 
Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 > 5,000 mg/kg species (Rat). Static 
acute toxicity: time LC50 96H 8,700 
species (Zebra Orfe). Eye irritation: 
none species (Rabbit). Skin irritation: 
negligible species (Rabbit). 

P 80-533 

Importer. Basf Corporation. 

Chemical. (G) Tantalum ethoxide. 
Use/Import. (G) Textile dye. Import 
range: Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 1,234 mg/kg species (Rat). Static 
acute toxicity: time EC50 48H 2.09 mg/1 
species (Daphnia Magna). Eye irritation: 
strong species (Rabbit). Skin irritation: 
negligible species (Rabbit). 

P80-534 

Importer. Ciba-Geigy Corporation. 
Chemical. (G) Substituted copper 
phathalocyamine. 

Use/Import. (G) Textile dye. Import 
range: Confidential. 

P80-535 

Manufacturer. Allied-Signal, Inc. 
Chemical (G) Polyolefin. 
Use/Production. (S) Plastics lubricant 
used in solvent dispersions for paint, 
textile, and paper processing. Prod, 
range: Confidential. 

P 80-536 

Manufacturer. Champion Chemicals, 
Inc. 
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Chemical (G) Polyamine salts of 
monomer, dimer and trimer fatty acids. 

Use/Production . (S) Corrosion 
inhibitor for oil, gas production, and 
pipelines. Prod, range: Confidential. 

P SO-537 

Manufacturer. Confidential. 

Chemical (G) Solution polyester. 
Use/Production. (G) Resin for 
coatings (protective and decorative). 
Prod, range: Confidential. 

P 90-531 

Manufacturer. Sika Corporation. 
Chemical (G) Reaction product of 
HD1 homopolymer and (mercapto) 
organosilane. 

Use/Production. (S) Adhesion 
promoter. Prod, range: 6,000 kg/yr. 

P 90-539 

Manufacturer. E. I. de Pont de 
Nemours & Co., Inc. 

Chemical (G) Polyester. 
Use/Production. (G) Open, 
nondispersive use. Prod, range: 
Confidential. 

P 90-540 

Manufacturer. Confidential. 

Chemical (G) Polyurethane resin, 
amine salted. 

Use/Production. (S) Spray applied 
coatings. Prod, range: Confidential. 

P 90-541 

Manufacturer. Confidential. 

Chemical (G) Polyurethane resin, 
amine salted. 

Use/Production. (S) Spray applied 
coatings. Prod, range: Confidential. 

P 90-542 

Manufacturer. Confidential. 

Chemical (G) Polyurethane resin, 
amine salted. 

Use/Production. (S) Spray applied 
coatings. Prod, range: Confidential. 

P 90-543 

Manufacturer. Confidential. 

Chemical (G) Amine salted polyester. 
Use/Production. (S) Spray applied 
coatings. Prod, range: Confidential. 

P90-544 

Importer. Confidential. 

Chemical (G) Fatty acid metallic salt. 
Use/Import. (G) Used as a catalyst for 
chemical reactions. Import range: 
Confidential. 

P 90-545 

Manufacturer. Confidential. 

Chemical. (G) Epoxy and polyether 
modified silicone fluid. 

Use/Production. (S) Chemical 
intermediate. Prod, range: Confidential. 


P 90-547 

Manufacturer. Confidential. 

Chemical (G) Amine and polyethcr 
silicone fluid. 

Use/Production. (S) Textile softener. 
Prod, range: Confidential. 

Toxicity Data. Static acute toxicity: 
time LC50 48H 16.9 mg/1 species 
(Daphnia Magna). 

P 90-548 

Importer. Confidential. 

Chemical. (G) Reaction product of 
magnesium compound, alkanol, 
dialkylaluminum chloride, and titanium 
compound. 

Use/Import. (S) Polymerization 
catalyst. Import range: Confidential. 

P 90-549 

Manufacturer. Velsicol Chemical 
Corporation. 

Chemical (G) Benzoate ester. 
Use/Production. (G) Plasticizer. Prod, 
range: Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 > 5.000 mg/kg species (Rat). 

Acute dermal toxicity: LD50 > 2,000 
mg/kg species (Rabbit). Eye irritation: 
moderate species (Rabbit). Skin 
irritation: slight species (Rabbit). 
Mutagenicity: negative. Skin 
sensitization: negative species (Guinea 

Pig). 

P90-550 

Manufacturer. Confidential. 

Chemical (G) Potassium zincate. 
Use/Production. (G) Cooling water 
additive. Prod, range: Confidential. 

P 90-551 

Importer. Kuraray International 
Corporation. 

Chemical. (G) A thermoplastic 
polyurethane from a polyester glycol 
(m.w. 1500 from adipic acid and 3- 
methyl-1. 5-pentanediol). 4,4,'- 
diphenylmethanediisocyanate and 1,4- 
butanediol). 

Use/Import. (S) Extruded to hose tube 
or film, and shoe-sole. Import range: 
50,000-1000.000 kg/yr. 

P 90-552 

Manufacturer. Confidential. 

Chemical. (G) Alkyl acid phosphate 
neutralized with fatty amines. 

Use/Production. (G) Gear oil additive. 
Prod, range: Confidential. 

P 90-553 

Manufacturer. Confidential. 

Chemical (G) Fatty acids neutralized 
with fatty amines. 

Use/Production. (G) Gear oil additive. 
Prod, range: Confidential. 

P 90-554 

Manufacturer. Confidential. 


Chemical. (G) Fatty acids neutralized 
with fatty amines. 

Use/Production. (G) Gear oil additive. 
Prod, range: Confidential. 

P 90-555 

Manufacturer. Confidential. 

Chemical (G) Fatty acids neutralized 
with fatty amines. 

Use/Production. (G) Gear oil additive. 
Prod, range: Confidential. 

P 90-555 

Manufacturer. Confidential. 

Chemical (G) Alkyl acid phosphate 
neutralized with fatty amines. 

Use/Production. (G) Gear oil additive. 
Prod, range: Confidential. 

P 90-557 

Manufacturer. Confidential. 

Chemical. (G) Octanoioc acid 
phosphate neutralized with fatty 
amines. 

Use/Production. (G) Gear oil additive. 
Prod, range: Confidential. 

Dated: May 8.1990. 

Steven Newburg-Rinn, 

Acting Director, Information Management 
Division. Office of Toxic Substances. 

(FR Doc. 90-11178 Filed 5-11-90; 8:45 am| 
BILLING CODE 6560-50-0 


IOW-FRL-3762-91 

Ambient Water Quality Criteria 

agency: Environmental Protection 
Agency. 

action: Notice of request for comments 
on proposed ambient water quality 
criteria for protection of aquatic life. 

SUMMARY: Pursuant to section 304(a)(1) 
of the Clean Water Act. EPA has 
developed, and requests public comment 
on, documents presenting proposed 
ambient water quality criteria for 
protection of aquatic life. The 
documents cover antimony (III), 
phenanthrene, silver, and 2.4.5- 
trichlorophenol. EPA is also requesting 
comment on two other documents, on 
the aquatic toxicity of di-2-ethylhexyl 
phthalate and hexachlorobenzene. If 
published in final form after considering 
public comments, these water quality 
criteria will serve as guidance to States 
in developing water quality standards, 
which are used as the basis for 
extablishing enforceable, water quality 
based effluent limitations. 
dates: Written comments should be 
addressed to the person listed directly 
below by July 13.1990. 
aodresses: Dr. Frank Gostomski. 
Criteria and Standards Division (WIf- 
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585). U.S. Environmental Protection 
Agency. 401 M Street SW., Washington. 
DC 20460. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Frank Gostomski at (202) 475-7321. 

SUPPLEMENTARY INFORMATION: 

Availability of Documents 

This notice announces draft 
documents proposing ambient water 
quality criteria for the protection of 
aquatic organisms and their uses. EPA is 
releasing the following four draft criteria 
documents for public review and 
comment: 

• Ambient Water Quality Criteria for 
Antimony (III). 

• Ambient Water Quality Criteria for 
Phenanthrene. 

• Ambient Water Quality Criteria for 
Silver. 

• Ambient Water Quality Criteria for 2.4.5- 
Trichlorophenol. 

• EPA is also releasing the following two 
draft documents for public review and 
comment: 

• Ambient Water Quality Criteria for Di-2- 
Elhylhexyl Phthalate. 

• Ambient Water Quality Criteria for 
I lexachlorobenzene. 

Copies of the complete drafts may be 
obtained upon request from the person 
listed above. These documents are also 
available for public inspection and 
copying during normal business hours 
at: Public Information Reference Unit, 
U.S. Environmental Protection Agency. 
Room 2404 (rear), 401 M Street SW„ 
Washington. DC 20460. As provided in 
40 CFR part 2. a reasonable fee may be 
charged for copying services. Copies of 
these documents are also available for 
review in the EPA Regional Office 
libraries. 

Background Information 

Section 304(a)(1) of the Clean Water 
Act (33 U.S.C. 1314 (a)(1)) requires EPA 
to publish and periodically update 
ambient water quality criteria. These 
criteria are to reflect the latest scientific 
knowledge on the identifiable effects of 
pollutants on public health and welfare, 
aquatic life, and recreation. 

EPA has periodically issued ambient 
water quality criteria beginning in 1973 
with publication of the '‘Blue Book" 
(Water Quality Criteria 1972). In 1970 
EPA published the "Red Book" (Quality 
Criteria for W r ater). On November 28. 
1980 (45 FR 79318). EPA announced the 
publication of 64 individual ambient 
water quality criteria documents for 
pollutants listed as toxic under section 
307(a)(1) of the Clean Water Act. Among 
others, the 1980 documents included 
antimony, phthalate esters, chlorinated 
benzenes, polynuclear aromatic 
hydrocarbons, silver, and chlorinated 


phenols. A criteria document for 2,3.7.8- 
tetrachlorodibenzo-p-dioxin (TCDD) 
was published on February 15.1984 (49 
FR 5831), completing the coverage of the 
65 toxic pollutants included under 
section 307(a)(1). 

EPA issued nine individual water 
quality criteria documents on July 29, 

1985 (50 FR 30784) revising criteria 
previously published in the "Red Book" 
or in the 1980 water quality criteria 
documents. A revised version of the 
"Guidelines for Deriving Numerical 
National Water Quality Criteria for the 
Protection of Aquatic Organisms and 
Their Uses" was announced at the same 
time. EPA issued water quality criteria 
documents for bacteria on March 7.1986 
(51 FR 8012). and for dissolved oxygen 
on June 24.1986 (51 FR 22978). All of the 
publications cited above w r ere 
summarized in "Quality Criteria for 
Water, 1986" released on December 3, 

1986 (51 FR 43665). 

EPA issued water quality criteria 
documents for chloropyrifos, nickel, 
pentachlorophenol. parathion. and 
toxaphene on December 3,1986 (51 FR 
43665). EPA issued revisions of its 1980 
water quality criteria for zinc on March 
2,1987 (52 FR 6213), and for selenium on 
January 5,1988 (53 FR 177). EPA issued 
criteria documents for chloride on May 
26,1988 (53 FR 19028), for aluminum on 
August 30.1988 (53 FR 33177), and for 
ammonia in saltwater on May 4 . 1989 (54 
FR 19227). 

Description of Pollutants 

Antimony (III) [CAS No. 7440-36-0], 
This metal is used In alloys, metal 
coatings, flame retardants, ceramics and 
glass, plastics, textiles, catalysts, and 
other materials. The criteria were 
developed for antimony in the + 3 
oxidation state. Antimony may exist in 
—3. 0, + 3, and +5 oxidation states. The 
4-3 and 4-5 states are favored under 
aerobic aquatic conditions. 

Phenanthrene ]CAS No. 65-01-8]. This 
chemical is a three-ring polycyclic 
aromatic hydrocarbon, naturally present 
in coal and petroleum, and having some 
industrial uses. It is also formed as a 
combustion by-product. 

Silver [CAS No. 7440-22-4], This 
metal has been used in several ways. Its 
use in photographic materials has 
resulted in significant releases to water. 

2,4, 5- Trichlorophenol fCAS No. 95-95- 
4] This chemical has been used as a 
pesticide and a chemical intermediate. 

At one time it was manufactured by 
processes contaminating it with dioxin 
impurities 

Di-2-ethylhexyl phthalate /CAS No. 
117-81-7], EPA sometimes also refers to 
this compound as bis(2-ethylhexyl) 


phthalate. It is widely used as a 
plasticizer. 

I lexachlorobenzene (CAS No. 118-74- 
1 ] Uses for this chemical have included 
fungicide, wood preservative, and 
chemical intermediate. 

Request for Comments 

EPA is soliciting comments on the 
draft documents proposing water quality 
criteria for the protection of aquatic life. 
If issued in final form, the proposed 
documents would supersede material 
specific to the aquatic life toxicity of the 
six pollutants in the 1980 criteria 
documents. They do not in any way 
affect the 1980 criteria for protection of 
human health. 

The Agency is soliciting additional 
toxicological data on the pollutants 
covered by today’s notice. The Agency 
is also soliciting comments on the 
scientific basis for the criteria values, 
the approporiate analytical techniques 
for measuring attainment of criteria, and 
the allowable duration and frequency 
for exceeding the criteria. The proposed 
criteria announced today, if published in 
final form, would serve as guidance to 
the states in developing water quality 
standards. 

Dated: April 18.1990. 

Lajuana S. Wilcher. 

Assistant Administrator for Water. 

Appendix—Summary and Discussion of 
the Draft Water Quality Criteria 

The draft criteria covered by today's 
notice are intended to protect aquatic 
organisms and their uses from harmful 
effects caused by the six pollutants. 
These pollutants were selected for 
criteria development because their 
aquatic risks were believed to be 
relatively high and because data 
sufficient to support criteria could be 
obtained without undue effort. 

These criteria are derived from the 
analysis of data obtained from toxicity 
tests conducted under controlled 
laboratory conditions, exposing aquatic 
organisms to known constant 
concentrations of the chemical. The 
general procedures for evaluating the 
data and deriving the criteria are 
described in the "Guidelines for 
Deriving Numerical National Water 
Quality Criteria for the Protection of 
Aquatic Organisms and Their Uses" 
(report number PB85-227049. from 
National Technical Information Service. 
5285 Port Royal Road. Springfield, VA 
22161). 

The water quality criteria described 
below are expressed as two numbers, 
the Criteria Maximum Concentration 
(CMC), derived from short toxicity tests 
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uf severe effects, and the Criteria 
Continuous Concentration (CCC). 
derived from longer term toxicity tests 
of survival, growth, or reproduction. 
Separate criteria are developed for fresh 
and salt waters. 

To derive a CMC the Guidelines 
require acute tests on species from at 
least eight taxonomic families. The 
Guidelines call for ranking the genus 
mean acute values (toxic 
concentrations), and then interpolating 
or extrapolating to determine the acute 
value for a genus more sensitive than 95 
percent of genera tested. The Final 
Acute Value (FAV) is set equal to the 
lower of either (a) this 95th percentile 
value, or (b) the acute value for a 
species of commercial or recreational 
importance. The CMC is set equal to 
one-half the FAV. This adjustment is 
intended to convert a concentration 
hazardous to 50 percent of the 
individuals in a species, to a 
concentration safe for nearly all 
individuals in the species. 

Because chronic tests are usually not 
available for species from eight families, 
the most common procedure is to use 
the available chronic values to 
determine acute-chronic ratios (ACRs), 
the geometric mean of which is termed 
the final ACR. The CCC is set equal to 
the lower of either (a) The quotient of 
the FAV divided by the final ACR, or (b) 
the chronic value for a species of 
commercial or recreational importance. 
Some other options for setting the CCC 
were not used for todays notice. 

EPA has been expressing the criteria 
using the following wording: 

The procedures described in the 
’’Guidelines for Deriving Numerical National 
Water Quality Criteria for Protection of 
Aquatic Organisms and Their Uses'* indicate 
that, except possibly where a locally 
important species is very sensitive, [either 
freshwater or saltwater) aquatic organisms 
and their uses should not be affected 
unacceptably if the four-day average 
concentration of (the pollutant) does not 
exceed (the CCC in pg/LJ more than once 
every three years on the average and if the 


one-hour average concentration does not 
exceed [the CMC in pg/L) more than once 
every three years. 

Table 1 summarizes the draft criteria 
values obtained for four pollutants 
covered by today’s notice. Generally, 
the Agency believes that the values for 
the CMC and CCC involve less scientific 
uncertainty than do the above stated 
allowable duration and frequency for 
exceeding the criteria. 

Table 2 summarizes the draft criteria 
values proposed for two additional 
pollutants. These criteria involve some 
uncertainties, discussed below, not 
applicable to those listed in Table 1. 

Table 1.—Summary of Numerical Val¬ 
ues For Draft Water Quauty Cri¬ 
teria For Four Pollutants 


Water quality criteria C>lq/L) 


Pollutant 

Freshwater 
aquatic Me 

Saltwater 
aquatic Me 


CMC 

CCC 

CMC 

CCC 

Antimony (III)_ 

68 

30 

1500 

500 

Phenanthrene.. 

30 

6.3 

7.7 

46 

Silvar__ 

2.4,5- 

0.92 

0.12 

72 

092 

TncNorophenol.. 

100 

63 

240 

11 


Table 2.—Summary of Numerical Val¬ 
ues For Draft Water Quauty Cri¬ 
teria For Two Additional Pollut¬ 
ants. EPA is Considering Withdraw¬ 
ing Some or All of the Following 
Criteria, as Discussed Below 


Water quality criteria (pg/L) 


Pollutant 

Freshwater 
aquatic trie 

Saltwater 
aquaLc life 


CMC 

CCC 

CMC 

CCC 

D»-2-ethylfvexyt 
phthaiate. 

400 

360 

400 

360 

HexacMoroben- 
zene_ 

6 

368 




Synopsis of Deriv ation of Specific 
Criteria 

The data and analysis used to derive 
the Tables 1 and 2 values are briefly 
summarized below, along with mention 
of technical uncertainties of particular 
concern to the Agency. 

Antimony (III) 

For nine freshwater genera, acute 
values ranged from 500 to >25,600 pg/L 
with the most sensitive genus. Hydra . 
being 7 fold more sensitive than the 
second most sensitive genus, 
Ceriodaphnia. as shown in Table 3. The 
data yield an FAV of 175 pg/L and a 
CMC of 86 pg/L. Chronic values for 2 
species had a range of 1600-3200 pg/L 
with associated ACRs of 5.63-13.5. The 
final ACR of 5.87 is the geometric mean 
of available fresh and salt water ACRs. 
The FAV/ACR yields a CCC of 30 pg/L 
It is the high variability of toxicity 
among the most sensitive taxa in small 
data sets such as shown in Table 3 that 
causes the CMC and CCC to fall well 
below the observed values, when 
derived according to the Guidelines. 

For eleven saltwater genera, acute 
values ranged from 3,800 to >1,000,000 
pg/L Six genera had acute values below 
8,400 pg/L as shown in Table 3. The 
data yield 8n FAV of 2,900 pg/L and a 
CMC of 1.500 pg/L The only available 
chronic value is 2900 pg/L with an 
associated ACR of 2.66. The final ACR is 
5.87 (as in fresh water), yielding a CCC 
of 500 pg/L 


Table 3.—Aquatic Toxicity Data For Antimony (III) 


Freshwater taxon 

Acute value 
pg/L 

Chronic value 

hq/l 

Acute/chronic 

ratio 

9 BlueqOt. 

>25.800 

>25,700 

>25.700 

>25.700 

>25.700 

21.800 

18,140 

3.470 

500 

1.616 

3,218 

13510 

5633 

6 Annelid.. 

Amphipod... 

Caddtsfly.... 

Rainbow trout.. 

4 Fathead minnow.. 

3 Daphma magna............ 

2 Ceriodaphnia.„. 

1 Hydra_ . ... . .... 

Final values. 

175 

88 


5.871 

Criteria values.... 

30 
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Saltwater taxon 

Acute value 
PQ'L 

Chronic value 
Pfl'L 

Acute/chr one 
ratio 

11 Mummichog. 

>1.000.000 

>53.400 

>53.400 

>46.200 

12.800 

8.320 

7.830 

7.380 

4.800 

4.310 

3.780 

2.944 

2 659 

10 Amohiood ...... 

9 Isopod . 

8 Coon stripe shrimp. 

7 Sandworm. 

6 Mysid. 

5 Inland sHverside. 

4 Sbeepshead minnow. 

3 Pacific hemng. 

2 ArchianneHd.. 

1 Sea urchin. 

Final values. 

2.934 

1.500 


5.871 

Criteria values. 

500 



Phenanthrene 

For eight freshwater genera, acute 
values ranged from 96 to >1150 jig/L. as 
shown in Table 4. Four genera has acute 
values below 240 jxg/L The data yield 
an FAV of 59.6 jig/L and a CMC of 30 
jig/L. Chronic values for two species 
have a range of 6.3-96 jxg/L, with 


associated ACRs of 1.2-59. The final 
ACR is set at 1.2, but is not used to 
calculate the CCC. Rather, the CCC is 
based on the chronic value for an 
important species, rainbow trout. 6.3 
M8/L. 

For ten saltwater genera, acute values 
ranged from 22 to >600 jxg/L, as shown 


in Table 4. The most sensitive genus. 
Mysidopsis, is four fold more sensitive 
than the next most sensitive genus. The 
data yield an FAV of 15.5 jig/L and a 
CMC of 7.7 pg/L The only available 
chronic value is 8.1 jig/L. with an 
associated ACR of 3.33. The final ACR is 
3.33, yielding a CCC of 4.6 jig/L 


Table 4.—Aquatic Toxicity Data For Phenanthrene 


Freshwater taxon 

Acute value 
P9/L 

Chronic value 
pg/L 

Acute/chronic 
ratio 

8 Fathead minnow. 

>1150 

490 

>419 

375 

234 

126 

117 

100 

96 

-- 

.—- 

7 Midge.. 

6 Annelid. 



5 Rainbow trout. 

6.3 

59 290 

4 Bkjegill. 

3 Amphipod. 

. . 


2 Daphnia magna ____ _.._ 

96 

1.214 

Daphnia puiex. 

1 Hydra. 

Final values. 

Criteria values .. 

59.6 

30 

6.3 

1 214 



Saltwater taxon 

Acute value 
PO'L 

Chronic value 
pg/L 

Acute/chronic 
ratio 

10 PoKchaete worm.. 

600 

429 

>245 

>245 

>245 

185 

164 

145 

108 

22 



9 Sheepsbe8d minnow. 



8 Mud snail. 



7 Blue mussel.... .. 



6 Soft-shell dam. 



5 Arcfxannelid. 



4 Hermit crab. ........ 

3 Grass shrimp ... 

2 Atlantic silverstde ... 

— 

.. 

1 Mysid.. 

8.1 

*3.333 

Final Values ..... _. 

15.5 

7.7 


3 333 

Cntena values. 

46 

---— - _ 



* Mysxj ACR based on 27 /xfl/L acute value coupled with 8.1 pg/l chronic value. 


Silver 

For 18 freshwater genera, acute values 
ranged to 2.16 to 560 jig/L. as shown in 
Table 5. Eight genera had acute values 
less than 10 jxg/L. The data yield an 
FAV of 1.8 jAg/L and a CMC of 0.92 jxg / 

L Chronic values for 3 species had a 
range of 0.23 — 10 jtg/L, with associated 
ACRs of 0.50-33.3. The ACR of <1 was 


observed for the most sensitive species, 
Daphnia magna. and was not used in 
calculating the final ACR. which was set 
at 15.7. based on the remaining two 
freshwater ACRs, plus one saltwater 
ACR. The FAV/ACR yields a CCC of 
0.12 jxg/L. The Agency may reevaluate 
the appropriateness of the final ACR. 


For 19 saltwater genera, acute values 
ranged from 14.2 to 2,700 jxg/L, as shown 
in Table 5. Eight genera had acute 
values below 40 jxg/L. The data yield an 
FAV of 14.5 jxg/L and a CMC of 7.2 jig/ 
L The only available chronic value is 17 
pg/L. with an associated ACR of 8.5. 

The final ACR is 15.7 (as in fresh water), 
yielding a CCC of 0.92 jig/L 
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Table 5—Aquatic Toxicity Data for Silver 


Freshwater taxon 

Acute value 
pg/L 

Acute/ 
chronic ratio 

Saltwater taxon 

Acute value 
Mfl/L 

Acute/ 
chronic ratio 

18 Crayfish 

560 


19 MumrrHchog __—. 

2700 


17 Midge 

420 


18 Sheeps heed minnow. 

1088 


16 Snail 

83 


17 Sand Shrimp. 

>838 


15 Leech. . 

29 


16 Cabezon.... 

>800 


14 Hydra. . . 

26 


15 English sole _____ 

800 


13 Channel catfish. 

17.3 


14 Fourspme slicfctebk ~______ 

547 


1? Simocephalus 

15 


13 Coho salmon. 

488 


11 Rainbow trout ....... 

13.4 

33.290 

12 Shiner perch. ...... 

356 


10 Bluegill.... . 

13 


11 Winter flounder . 

196 


9 Fathead minnow 

11.3 

13.660 

10 Potycheete...... 

176 


8 Flagfish. 

9.2 


9 Mysid.. 

172 

8.512 

7 Mottled snilpin 

8.5 


8 Squid. 

150 


6 Spec*ted dace .._................ 

8.2 


7 Atlantic silver side ........ 

110 


5 Ampbipod..............., 

5 


6 Dungenesa crab....... 

33 


4 A fn p 1> »f»<v1 , , .. . . .. 

4.5 


5 Bay scaiJop.....—..... 

33 


3 CenodAphrua . . .. 

39 


4 Copepod . 

37 


2 Mayfy 

22 


Copepod_______... 

13 


1 Daphnta putex... 

52 


3 Ouahog..... 

21 


Daphnia magna. , ___, , ____ 

0.9 

0.499 

2 Summer flounder.-.*. 

18 



1 Oyster.... 

14 


Final values.,,,, , ,,, , 

1.833 

15.7 

Final values____ 

14.5 

15.7 

Acute criterion 

0.92 


Acute criterion_ 

72 


Chronic criterion.-. 

0.12 


Chronic criterion. 

0.92 









2,4,5-Trichlorophenol 

The trichlorophenol used in these 
toxicity tests contained trace impurities 
of TCDD. although not at levels that 
appear capable of affecting the toxicity 
results. 

For ten freshwater genera, acute 
values ranged from 260 to 2.660 pg/L, as 


shown in Table 6. Five genera had acute 
values less than 680 fig/L. The data 
yield an FAV of 199 jig/L and a CMC of 
100 jig/L Chronic values for 3 species 
had a range of 150-529 jxg/L, with 
associated ACRs of 1.73-5.42. The final 
ACR is 3.14, yielding a CCC of 63 jtg/L. 

For ten saltwater genera, acute values 
ranged from 492 to 3,830 fig/L, as shown 


in Table 6. Six genera had acute values 
below 890 jig/L. The data yield an FAV 
of 493 fig/L and a CMC of 240 ftg/L. The 
only available chronic value is 38.7 jig/ 
L, with an associated ACR of 42.9. The 
final ACR is 42.9. yielding a CCC of 11 


Table 6 —Aquatic Toxicity Data for 2,4,5-Trichlorophenol 


Freshwater taxon 

Acute vakie 
M g/L 

Chronic value 

Acute/chronic 
ratio 

10 

Dapbn;a magna 


2660 



9 

Cuppy .. , 


1948 



8 

Cerindsphria _ 


1742 

528.9 

3 294 

7 

Hydra... 


1340 

529.9 

3.294 

6 

Fathead minnow. 


1268 

233.0 

5.421 

5 

Mayfly_ . . _ .. .. _ 


672 



4 

Annelid 


611 



3 

Bfuegitl 


450 



2 

Amphipod. . 


336 



1 

Rainbow trout.. 


260 

149.9 

1 734 


Final values. 


199 


314 


Criteria values. 


100 

63 







Saltwater taxon 

Acute value 
pg/L 

Chronic value 
)ig/L 

Acute/chromc 

ratio 

10 

Mysid . 


3830 



9 

Archianneltd . . 


1770 



8 

Sheepshead minnow 


1660 



7 

Inland siiv«rs*rte.. 


1660 

38 68 

42.92 


Atlantic silverside. 


1440 


6 

PoJychaete worm 


884 



5 

Giass shrimp. 


847 



4 

Coon stripe shrimp 


606 



3 

Engtah sole 


566 



2 

Pacific sand lance. 


CCC 

DQv) 



1 

Amphipod___ 


492 




Final values. 


473 


4292 
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Saltwater taxon 

Acute value 

Oronk: value 

AculC'cWoniC 



MB/ L 


ratio 

Criteria values.. 

236 

If 



Pollutants With Difficult to Measure 
Aquatic Toxicity 

For the two pollutants discussed 
below, acute toxicity was not reliably 
measurable in any species, and chronic 
toxicity was usually not measurable. 
EPA has nevertheless developed 
potential numeric criteria, and requests 
comment on their usefulness. 

Di-2-ethylhexyl Phthalate 

In acute tests with twelve freshwater 
and three saltwater species, toxicity did 
not occur at or below the maximum 
concentration of di-2-ethylhexyl 
phthalate (DEHP) that could be 
dissolved in water. The CMC for DEHP 
in both fresh and salt waters has been 
set at 400 /ig/L, the maximum 
concentration that can be dissolved In 
water. Nevertheless, analytical 
protocols for measuring DEf IP in the 
ambient waters generally measure the 
combined dissolved and particulate 
concentration, which is not limited by 
solubility. The criteria apply to DEHP as 
measured by these protocols. EPA 
solicits comment on whether this 
approach results in an unnecessarily 
stringent criterion. 

Chronic tests are available for four 
freshwater species. For three of the four 
species toxicity was not observable at 
concentrations below the solubility limit 
for DEHP. The CCC has been set at the 
only reliable chronic value, that for 
Dcphnia magna . 360 pg/L. 

The procedures used for setting the 
CMC and CCC for DEHP do not 
precisely accord with the Guidelines. 

The CMC, while itself a safe 
concentration for aquatic life, does not 
in this case demarcate the boundary 
between safe and unsafe concentration 
ranges. EPA is thus soliciting 
suggestions on appropriate methods for 
setting criteria in situations where no 
toxicity was observed. While EPA is 
proposing these draft criteria for DEHP 
because they may be of some value in 
assessing water quality. EPA is also 
considering the alternatives of not 
presenting a numerical value for the 
CMC, or not presenting numerical 
values for either the CMC or CCC. 

EPA notes that, in the case of this 
pollutant, aquatic life criteria may not 
be of substantial continuing interest in 
water bodies designated for recreational 
or drinking water uses, since EPA may 


in the future revise its human health 
criteria, based on potential cancer risks 
(per the Agency’s Integrated Risk 
Information System, IRIS) such that they 
would be more limiting than the criteria 
of today s notice. 

Hexachlorobenzene 

In acute tests with 13 freshwater 
species, toxicity did not occur at or 
below the maximum concentration of 
hexachlorobenzene that could be 
dissolved in water. The CMC for 
hexachlorobenzene in freshwater has 
been set at 6 pglL, the maximum 
concentration that can be dissolved in 
water. Nevertheless, analytical 
protocols for measuring 
hexachlorobenzene in the ambient 
waters often measure the combined 
dissolved and particulate concentration, 
which is not limited by solubility. The 
criteria apply to hexachlorobenzene as 
measured by the protocols. EPA solicits 
comment on whether this approach 
results in an unnecessarily stringent 
criterion. 

Acceptable chronic tests are available 
for three freshwater species. As no 
adverse effects were observed at any 
tested concentration, no Final Chronic 
Value can be calculated. Nevertheless, 
since highest concentration tested on 
each species was 3.68 pg/L for rainbow 
trout, 4.8 pg/L for fathead minnow, and 
7.0 pg/L for Ceriodaphnia . the CCC in 
freshwater was set at 3.68 pg/L. 

The procedures used for setting the 
CMC and CCC do not precisely accord 
with the Guidelines. The CMC and CCC. 
while themselves safe concentrations, 
do not in this case demarcate the 
boundary between safe and unsafe 
concentration ranges. While EPA is 
proposing these criteria because they 
may be of some value in assessing water 
quality, EPA is also considering the 
alternative of not presenting final 
criteria for hexachlorobenzene. It should 
also be noted that the human health 
criteria for hexachlorobenzene, 
published in 1980, would generally be 
much more limiting. 

Technical Issues Affecting Criteria 
Interpretation 

Chemical Analysis of Metals 

The criteria documents for antimony 
(III) and silver recommend the use of a 
proposed “acid-soluble" measurement. 


Acid-soluble metal has been 
operationally defined as the metal that 
passes through a 0.45 pm filter after the 
sample has been acidified to pH 1.5-2.0 
for at least 16 hours at room 
temperature. For metals criteria issued 
in the last few years, EPA has been 
recommending the use of this 
measurement. Prior to recommending 
the acid-soluble measurement, EPA 
expressed metals criteria in terms of 
total-recoverable metal. 

Compared to the Agency’s method for 
total-recoverable metals, the acid- 
soluble method employs less rigorous 
extraction conditions, and is ordinarily 
expected to measure somewhat less of 
the particulate-bound metal. Compared 
to the Agency’s method for “dissolved" 
metals (operationally defined as the 
metal that passes through a 0.45 /im 
filter at ambient pH and temperature), 
the acid-soluble method is expected to 
measure more of the particulate-bound 
metal. All three methods are ordinarily 
expected to measure essentially all of 
the metal dissolved in solution and 
much of the metal bound to very fine 
(less than 0.45 pm) particles under 
ambient conditions. 

EPA stopped expressing metah 
criteria in terms of the total-recoverable 
method because it believed that the 
total-recoverable method often 
measured more metal than was 
biologically available at the time of 
sampling. The Agency did not express 
criteria in terms of the dissolved metal 
because it believed that this 
measurement could possibly miss a 
portion of the biologically available 
metal and because it did not want to 
encourage the inappropriate application 
of this method to effluent samples. The 
acid-soluble approach was intended to 
be intermediate between total- 
recoverable and dissolved. 

EPA, however, has no information on 
the precise relationship between its 
recommended measurements and 
biologically available metal. 
Consequently, the Agency intends at 
some future time to evaluate information 
bearing upon the biological availability 
and toxicological significance of various 
fractions of dissolved and particulate- 
bound metals. A full range of analytical 
alternatives, from total-recoverable to 
dissolved, may be considered, as no 





















19992 


Federal Register / Vol. 55. No. 93 / Monday. May 14. 1990 / Notices 


single analytical method is likely to be 
ideal under all conditions. In the interim, 
the Agency is continuing to recommend 
the acid-soluble method, or for even 
greater safety, the total-recoverable 
method, while recognizing that the use 
of other methods, such as the dissolved 
method, may be justified. 

Averaging Periods 

The averaging period is that duration 
over which the concentration of a 
chemical is to be averaged in order to 
determine whether its criterion is 
attained. As discussed in the Guidelines, 
EPA selected the averaging period of 
one hour to correspond to the Criteria 
Maximum Concentration (the acute 
criterion obtained from short term 
toxicity tests, usually of 48-96 hour 
duration). The recommended averaging 
period, one hour, is less than the 
duration of the toxicity test, 48-96 hours, 
in order to protect against adverse 
effects caused by very short exposures 
but not manifested until 48-96 hours. For 
most species and pollutants, however, 
the Agency does not expect the 
observed acute effect to occur unless 
exposure to the acute toxicity value is 
for substantially more than one hour. 

The Agency has selected an averaging 
period of 4 days to correspond to the 
Criteria Continuous Concentration (the 
chronic criterion obtained from longer 
term toxicity tests, usually of duration at 
least 28 days). Although it is expected 
that such extended exposure may be 
needed to elicit effects in most 
situations, the Agency believes that for 
certain species, exposure to the chronic 
toxicity value for as little as four days 
could possibly result in detectable 
effects if the four days happened to 
occur at a particularly vulnerable life 
stage. 

Allowable Recurrence Interval for 
Exceeding the Criteria 

As with all criteria published in the 
last few years, the Agency is 
recommending that the criteria for the 
six pollutants covered by today’s notice 
not be exceeded more than once every 
three years on the average. In making 
this recommendation, EPA considered 
data on the rates of ecological recovery 
from severe environmental stresses. As 
the Agency does not have information to 
directly compare ecological quality with 
criteria violation frequency, it considers 
its recommended frequency of once in 
three years to involve some uncertainty. 

|FR Doc. 90-11180 Filed 5-11-90; 8:45 am| 

BILLING COO€ «S*0'S0-y 


IFRL-3776-7] 

Underground Injection Control 
Program, Hazardous Waste Disposal 
Injection Restrictions; Petition for 
Exemption—Class I Hazardous Waste 
Injection Hoechst Celanese Chemical 
Group, Inc., Bay City, TX 

agency: Environmental Protection 
Agency. 

action: Notice of Final decision of 
petition. 

summary: Notice is hereby given that an 
exemption to the land disposal 
restrictions under the 1984 Hazardous 
and Solid Waste Amendments to the 
Resource Conservation and Recovery 
Act has been granted to Hoechst 
Celanese Chemical Group. Incorporated, 
for the Class I injection wells located at 
Bay City, Texas. As required by 40 CFR 
part 148, the company has adequately 
demonstrated to the satisfaction of the 
Environmental Protection Agency by 
petition and supporting documentation 
that, to a reasonable degree of certainty, 
there will be no migration of hazardous 
constituents from the injection zone for 
as long as the waste remains hazardous. 
This Final decision allows the 
underground injection, by Hoechst 
Celanese Chemical Group, Incorporated, 
of the restricted hazardous waste 
speciFically identiFied in the petition, 
into the Class I hazardous waste 
injection wells at the Bay City, Texas 
facility, for as long as the basis for 
granting an approval of the petition 
remains valid, under provisions of 40 
CFR 148.24. As required by 40 CFR 
124.10, a public notice was issued March 

7.1990. A public hearing was held April 

12.1990, and a public comment period 
ended on April 20,1990. All comments 
have been addressed and have been 
considered in the Final decision. This 
decision constitutes final Agency action 
and there is no Administrative appeal. 

dates: This action is effective as of May 
4. 1990. 

addresses: Copies of the petition and 
all pertinent information relating 
thereto, including the Agency’s response 
to comments, are on File at the following 
location: Environmental Protection 
Agency, Region 6, Water Management 
Division, Water Supply Branch (6W- 
SU). 1445 Ross Avenue, Dallas, Texas 
75202-2733. 

FOR FURTHER INFORMATION CONTACT. 

Oscar Cabra. Jr., Chief Water Supply 


Branch. EPA—Region 8, telephone (214) 
655-7150. (FTS) 255-7150. 

Myron O. Knudson, 

j Director. Water Management Division (6W). 
[FR Doc. 90-11174 Filed 5-11-90: 8:45 am) 

BILLING CODE I5W-5WI 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

IFEMA-863-DR1 

Major Disaster and Related 
Determinations; Texas 

agency: Federal Emergency 

Management Agency. 

action: Notice. _ 

summary: This is a notice of the 
Presidential declaration of a major 
disaster for the State of Texas (FEMA- 
863-DR), dated May 2,1990. and related 
determinations. 

DATES: May 2,1990. 

FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott. Disaster Assistance 
Programs. Federal Emergency 
Management Agency, Washington. DC. 
20472 (202) 646-3614. 

Notice: Notice is hereby given that, in 
a letter dated May 2,1990. the President 
declared a major disaster under the 
authority of the Robert T. Stafford 
Disaster Relief and Emergency 
Assistance Act (42 U.S.C. 5121 et seq., 
Public Law 93-288, as amended by 
Public Law 100-707), as follows: 

I have determined that the damage in 
certain areas of the State of Texas, resulting 
from severe storms, flooding, and tornadoes 
beginning on April 24.1990. is of sufficient 
severity and magnitude to warrant a major 
disaster declaration under the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act (“the Stafford Act”). I. 
therefore, declare that such a major disaster 
exists in the State of Texas. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts 
as you find necessary for Federal disaster 
assistance and administrative expenses. 

You are authorized to provide Individual 
Assistance in the designated areas. Public 
Assistance may be provided at a later time, if 
warranted. Consistent with the requirement 
that Federal assistance be supplemental, any 
Federal funds provided under the Stafford 
Act for Public Assistance will be limited to 75 
percent of the total eligible costs. 

The time period prescribed for the 
implementation of section 310(a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, shall be for a period not to 
exceed six months after the dote of this 
declaration. 
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Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Graham L Nance of the 
Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
disaster. 

I do hereby determine the following 
areas of the State of Texas to have been 
affected adversely by this declared 
major disaster. 

The counties of Brown, Comanche. Erath, 
and Parker for Individual Assistance. 

(Catalog of Federal Domestic Assistance No. 

63.516, Disaster Assistance) 

Robert H. Morris, 

A ding Director, Federal Emergency 
Management Agency . 

|FR Doc. 90-11156 Filed 5-11-90; 8:45 am) 

BILLING COO€ S71S-G2-M 


(FEMA-863-DR] 

Amendment to Major Disaster 
Declaration; Texas 

agency: Federal Emergency 
Management Agency. 
action: Notice. 

summary: This notice amends the notice 
of a major disaster for the State of 
Texas (FEMA-863-DR). dated May 2. 
1990, and related determinations. 

DATES: May 7, 1990. 

for further information contact: 

Neva K. Elliott, Disaster Assistance 

Programs, Federal Emergency 

Management Agency. Washington. DC 

20472 (202) 646-3614 

notice: Notice is hereby given that the 

incident period for this disaster is 

amended to read "beginning on April 15, 

1990, and continuing." 

(Catalog of Federal Domestic Assistance No. 

63.516, Disaster Assistance.) 

Grand C. Peterson, 

Associate Director, State and Local Programs 
and Support Federal Emergency 
Management Agency. 

(FR Doc. 90-11157 Filed 5-11-90; 8:45 am) 
BILLING CODE S71S-42-M 


(FEM A-863-DR1 

Amendment to Major Disaster 
Declaration; Texas 

agency: Federal Emergency 
Management Agency. 
action: Notice. 

summary: This notice amends the notice 
of a major disaster for the State of 
Texas (FEMA-863-DR). dated May 2, 
1990. and related determinations. 


DATE: May 4.1990. 

FOR FURTHER INFORMATION CONTACT: 

Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 640-3614. 
notice: The notice of a major disaster 
for the State of Texas, dated May 2, 
1990, is hereby amended to include the 
following areas among those areas 
determined to have been adversely 
affected by the catastrophe declared a 
major disaster by the President in his 
declaration of May 2,1990: 

The counties of Bosque, Collin, Cooke. 
Dallas. Denton, Eastland. Hill. Limestone, 
Palo Pinto. Tarrant. Wharton, and Wise for 
individual Assistance. 

(Catalog of Federal Domestic Assistance No. 

63.516, Disaster Assistance) 

Grant C. Peterson, 

Associate Director, State and Local Programs 
and Support, Federal Emergency 
Management Agency. 

[FR Doc. 90-11158 Filed 5-11-90; 8:45 am) 

BILLING CODE 671S-02-M 


(FEMA-863-DRJ 

Amendment to Major Disaster 
Declaration; Texas 

agency: Federal Emergency 
Management Agency. 

action: Notice. 


summary: This notice amends the notice 
of a major disaster for the State of 
Texas (FEMA-863-DR), dated May 2, 
1990, and related determinations. 

DATES: May 4.1990. 

FOR FURTHER INFORMATION CONTACT: 

Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington. DC. 
20472 (202) 646-3614. 

notice: The notice of a major disaster 
for the State of Texas, dated May 2. 

1990, is hereby amended to add Public 
Assistance in the following areas among 
those areas determined to have been 
adversely affected by the catastrophe 
declared a major disaster by the 
President in his declaration of May 2, 
1990: 

The counties of Brown. Comanche. Erath. 
and Parker for Public Assistance. 

(Catalog of Federal Domestic Assistance No. 

83.516, Disaster Assistance) 

Grant C. Peterson, 

Associate Director, State and Local Progams 
and Support. Federal Emergency 
Management Agency. 

(FR Doc. 90-11159 Filed 5-11-90; 8:45 am| 

BILLING CODE S71S-C2-M 


Agency Information Collection 
Submitted to ttie Office of 
Management and Budget for 
Clearance 

The Federal Emergency Managemen 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. chapter 35). 

Type: Extension of 3067-0177. 

Title: Local Level Civil Rights 
Compliance Checklist. 

Abstract : Needed to assess 
compliance with civil-rights statutes. 
Covers: warning and communications; 
evacuation and shelter and emergency 
operating centers. Will provide 
inventory of accomplishments and 
deficiencies, enabling FEMA to offer 
technical assistance where appropriate. 

Type of respondents: State or local 
governments. 

Estimate of total annual reporting and 
recordkeeping burden: 1,300 Hours. 

Number of respondents: 650. 

Estimated average burden hours per 
response: 2 hours. 

Frequency of response: On occasion. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Borror. (202) 646-2624, 500 
C Street, SW., Washington. DC. 20472. 

Direct comments regarding the burden 
estimate or any aspect of this 
information collection, including 
suggestions for reducing this burden, to: 
The FEMA Clearance Officer at the 
above address; and to Gary Waxman, 
(202) 395-7231, Office of Management 
and Budget. 3235 New Executive Office 
Building. Washington. DC. 20503, within 
four weeks of this notice. 

Date: May 4.1990. 

Wesley C. Moore, 

Director, Office of Administrative Support 

|FR Doc. 90-11160 Filed 5-11-90: 8:45 am| 
BfLLING CODE 6714-Ot-U 


FEDERAL MARITIME COMMISSION 

Notice of Agreement(s) Filed; U.S. 
Atlantic Coast/Brazil Agreement et al. 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington. DC. Office of the Federal 
Maritime Commission. 1100 L Street, 
NW., room 10325. Interested parties may 
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submit comments on each agreement to 
the Secretary. Federal Maritime 
Commission. Washington, DC. 20573. 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 212-009847-021. 

Title: U.S. Atlantic Coast/Brazil 
Agreement. 

Parties: 

Companhia de Navegacao Lloyd 
Brasileiro. 

Companhia de Navegacao Maritima 
Netunmar. 

American Transport Lines, Inc. 

Synopsis: The proposed amendment 
would add a definition for the term 
Alternate Coast Port Service. 

Agreement No.: 212-009848-023. 

Title: U.S. Gulf Ports/Brazil 
Agreement. 

Parties: 

Companhia de Navegacao Lloyd 
Brasileiro. 

Companhia de Navegacao Maritima 
Nacional. 

American Transport Lines, Inc. 

Synopsis: The proposed amendment 
would add a definition for the term 
Alternate Coast Port Service. 

Agreement No.: 207-011278. 

Title: Delmas A.A.E.L Joint Service 
Agreement. 

Parties: 

Societe Navale Commerciale Delmas- 
Vieljeux. 

America-Africa-Europe Line GmbH 
(A.A.E.L.). 

Synopsis: The proposed Agreement 
would provide for the formation and 
management of the Delmas A.A.E.L. 

Joint service between the United States 
and Canada and West Africa. The 
parties will pool and apportion traffic 
between themselves, issue bills of lading 
in the name of Delmas A.A.E.L., and will 
join the American West African Freight 
Conference. Agreement No. 202-007680. 

By Order of the Federal Maritime 
Commission. 

Dated: May 8.1990. 

Joseph C. Polking. 

Secretary. 

|FR Doc. 90-11085 Filed 5-11-90; 8:45 am| 

BILLING CODE 6730-01-41 


Security for the Protection of the 
Public Indemnification of Passengers 
for Nonperformance of 
Transportation; Issuance of Certificate 
(Performance) 

Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility for 
Indemnification of Passengers for 
Nonperformance of Transportation 
pursuant to the provisions of section 3, 
Pub. L. 89-777 (80 Stat. 1357.1358) and 
Federal Maritime Commission General 
Order 20, as amended (46 CFR part 540): 
Royal Caribbean Cruises Ltd., 903 South 
America Way, Miami, FL 33132. 
Vessel: Nordic Empress. 

Dated: May 8,1990. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 90-11084 Filed 5-11-90; 8:45 am) 

BILLING CODE 6730-01-61 


FEDERAL RESERVE SYSTEM 

Credit Lyonnais; Acquisition of 
Company Engaged In Permissible 
Nonbanking Activities 

The organization listed in this notice 
has applied under $ 225.23(a)(2) of the 
Board’s Regulation Y (12 CFR 
225.23(a)(2)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and ( 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in $ 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
worldwide. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.’’ Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 


not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than June 4,1990. 

A. Federal Reserve Bank of New York 
(William L. Rutledge, Vice President) 33 
Liberty Street. New York, New York 
10045: 

1. Credit Lyonnais , Paris, France: to 
acquire IMRS, Inc., Stamford. 
Connecticut, and thereby engage in the 
development and marketing of financial 
management software pursuant to 
§ 225.25(b)(7) of the Board’s Regulation 
Y. 

Board of Governors of the Federal Reserve 
System, May 8.1990. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 90-11131 Filed 5-11-90; 8:45 am) 

BILLING CODE 6210-01-11 


Key Centurion Bancshares, Inc., et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than June 4. 
1990. 
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A. Federal Reserv e Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 
701 East Byrd Street. Richmond. Virginia 
23261: 

1. Key Centurion Bancshares. Inc., 
Charleston, We9t Virginia; to acquire 
100 percent of the voting shares of The 
Farmers and Citizens State Bank. 
Clendenin, West Virginia. 

B. Federal Reserve Bank of 
Minneapolis (]ames M. Lyon. Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. TwinCo. Inc., Twin Bridges, 
Montana; to acquire 91.07 percent of the 
voting shares of Bank of Sheridan, 
Sheridan, Montana. 

Board of Governors of the Federal Reserve 
System. May 8,1990. 

Jennifer J. Johnson, 

Associate Secretary of the Board 

[FR Doc. 90-11133 Filed 05-11-90: 8:45 am) 

BILLING CODE 6210-41-41 


Kenneth Kohler, et al.; Change in Bank 
Control Notice; Acquisition of Shares 
of Banks or Bank Holding Companies 

The notificant listed below has 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on notices are set 
forth in paragraph 7 of the Act (12 U.S.C. 
1817UH7)). 

The notice is available for immediate 
inspection at the Federal Reserve Bank 
indicated. Once the notice has been 
accepted for processing, it will also be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing to the Reserve Bank indicated 
for that notice or to the offices of the 
Board of Governors. Comments must be 
received not later than May 29,1990. 

A. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Kenneth Kohler , Robert T. Olson, 
and Curtis Richman; to each increase 
their share of ownership of First Hawley 
Bancshares, Inc., Hawley, Minnesota, to 
25 percent as the result of a stock 
redemption. 

Board of Governors of the Federal Reserve 
System, May 8,1990. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

I PR Doc. 90-11132 Filed 5-11-90; 8:45 am| 

BILLING COOE 6210-01-M 


Sovran Financial Corp.; Notice of 
Application To Engage de Novo in 
Permissible Nonbanking Activities 

The company listed in this notice has 
Filed an application under $ 225.23 (a)(1) 
and (a)(3) of the Board’s Regulation Y 
(12 CFR 225.23(a)(1)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and 5 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y, or that the Board has 
determined by order to be closely 
related to banking and permissible for 
bank holding companies. Unless 
otherwise noted, such activities will be 
conducted throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than June 4.1990. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 

701 East Byrd Street, Richmond, Virginia 
23261: 

1. Sovran Financial Corporation, 
Norfolk, Virginia; to engage de novo 
through its subsidiary, Sovran 
Investment Corporation, Richmond, 
Virginia, in providing valuations, 
fairness opinions and advice in 
connection with merger acquisition, 
divestiture and similar financial 
transactions, including public and 
private financings; providing advice 
regarding loan syndications and 
financial strategies involving interest 


rate and currency swaps, interest rate 
caps, floors, and collars, and options on 
such instruments, as well as serving as 
broker or agent, (but not as originator or 
principal so as to avoid assuming any 
credit risk), with respect to the foregoing 
transactions and instruments: acting as 
agent for issuers (including affiliated 
issuers) in the private placement of all 
types of securities, including providing 
related advisory services, and buying 
and selling all types of securities on the 
order of investors as a “riskless 
principal’’; the purchase and sale of 
mortgage loans and other extensions of 
credit in the secondary market; and 
advising customers in connection with 
their foreign exchange transactions and 
providing transactional services with 
respect to arranging for the execution of 
such transactions. These activities 
would be conducted pursuant to § 225 25 
(b)(1) and (b)(17) of the Board’9 
Regulation Y, and prior Board Orders. 

Board of Governors of the Federal Reserve 
System. May 8.1990. 

Jennifer J. Johnson, 

Associate Secretory of the Board. 

Doc. 90-11134 Filed 5-11-90; 8:45 am) 
BILLING COOE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control 

[Announcement No. 034] 

For Expanded Initiatives and the 
Evaluation of Surveillance of Acquired 
Immunodeficiency Syndrome (AIDS) 
and Human Immunodeficiency Virus 
(HIV) Infection; Availability of Funds 
for Fiscal Year 1990 

Introduction 

The Centers for Disease Control 
(CDC) announces a program for 
noncompetitive continuations and new 
competitive cooperative agreement 
applications to evaluate surveillance 
and develop alternative surveillance 
methods for AIDS and HIV infection/ 
disease. These include studies of: The 
spectrum of HIV-related disease, use of 
the National Death Index to evaluate the 
completeness of mortality reporting, use 
of computerized patient care records to 
assess the completeness of AIDS 
reporting, and collection of 
supplemental surveillance data. 

Authority 

These cooperative agreements are 
authorized under sections 301(a) (42 
U.S.C. 241(a)) and 311 (42 U.S.C. 243) of 
the Public Health Service Act. as 
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amended. Regulations are set forth in 42 
CFR part 52, entitled “Grants for 
Research Projects.*' 

Eligible Applicants 

Eligible applicants are official State 
and local public health agencies who are 
the current recipients of the HIV/AIDS 
Prevention and Surveillance cooperative 
agreements. 

Application With Multiple Components 

Applicants may submit applications 
with more than one component under 
this announcement. Each component, 
however, mu9t be complete as it will be 
evaluated separately without reference 
to any other component. 

Availability of Funds 

Approximately $3.0 million will be 
available in Fiscal Year 1990 to fund 12 
continuations and approximately 4-0 
new cooperative agreements. It is 
expected that the average award will 
range from $50,000 to $250,000. It is 
expected that the awards will begin on 
or about August 1.1990. and usually will 
be for a 12-month budget period within a 
1 to 3-year project period. Funding 
estimates may vary and are subject to 
change, depending upon the availability 
of funds. Continuation awards within 
the project period will be made on the 
basis of satisfactory progress and the 
availability of funds. 

Purpose 

The purpose of these awards is to 
assist State/local health departments in 
conducting alternative surveillance 
initiatives and in evaluating the 
surveillance of AIDS and HIV infection. 
Collaborative projects involving States 
and CDC will allow coordinated data 
collection among States to define the 
spectrum of HIV-related disease, assess 
the performance of the current AIDS 
surveillance system, identify the 
contribution of HIV infection to 
mortality trends, and test alternative 
surveillance methods. To be useful at 
the State/local and national levels, the 
data among participants must be 
comparable. For each project, 
participating areas must be willing to 
collaborate with other participants and 
CDC to ensure comparable data 
collection methods and formats. 

Program Requirements 

In conducting activities to achieve the 
purpose of this program, the recipient 
shall l>e responsible for conducting 
activities under A below and CDC will 
be responsible for conducting activities 
under B below. 


A. Recipient Activities 

With technical assistance from CDC 
and in collaboration with other 
participants, each participant will 
implement methods, techniques, and 
approaches for dealing with questions 
about the surveillance of AIDS and HIV 
infection relevant to individual projects. 
Each recipient will participate in 
national planning and implementation 
meetings supported through travel funds 
awarded in this cooperative agreement. 
Data collection procedures and forms 
will be developed so that core data 
items can be aggregated by CDC. In 
addition to core data items, participants 
may collect additional information 
specific to local needs. This data base 
must be of limited access to ensure 
confidentiality of persons with AIDS or 
other manifestations of confirmed or 
suspected HIV infection. In addition to 
collaborating with CDC in the analysis 
and presentation of core data items, 
participants would have lead 
responsibility for analysis and 
presentation of data collected for local 
purposes. 

B. Centers for Disease Control 
Activities 

CDC will assist the collaborator in 
conducting surveillance initiatives/ 
evaluations related to AIDS and HIV 
infection. CDC will provide assistance 
to the collaborator in the design and 
conduct of the projects, including 
technical guidance in die development 
of study protocols, data collection forms, 
training and pretesting methods, and the 
design of data management systems. In 
addition. CDC will provide computer 
softw are for data management. CDC 
will provide coordination among 
participants for each project to ensure 
comparability of core data items, and 
CDC will have lead responsibility for 
aggregation of data among sites and for 
analyses and presentation of aggregate 
findings. 

Evaluation Criteria 

A . Non-competing Continuation 
Applications 

Continuation awards will be made on 
the basis of the following criteria: 

1. Satisfactory documentation of 
progress in meeting project objectives 
for each component, including the extent 
to which potential sources of 
surveillance data have been identified, 
accessed, and used; procedures for 
protection of confidentiality have been 
adequately described; proper conduct of 
the study component has been 
documented; and ability to provide CDC 
with computer diskettes containing 
standard data items from software 


programs (pending receipt of software, if 
not yet provided by CDC). 

2. The extent to which the objectives 
for each component for the new budget 
period are realistic, specific, and 
address the required recipient activities. 

3. The potential success of the new or 
revised methods of operations in 
meeting the proposed objectives. 

4. The appropriateness of any 
proposed changes in evaluation plans. 

5. New components applied for will be 
reviewed according to criteria listed 
under new competing applications. 

B. New Competing Applications 

Applications will be reviewed and 
evaluated based on the evidence 
submitted which specifically describes 
the applicant's abilities to meet the 
following criteria; 

1. The quality of plans to develop and 
implement the initiative or evaluation 
study describing how potential sources 
of surveillance data will be identified, 
accessed, and used, including a plan to 
protect the confidentiality of all 
surveillance data. (30 points) 

2. The ability to follow and/or analyze 
an adequate number of cases or infected 
individuals to assure proper conduct of 
the study. The known or projected 
prevalence of HIV infection in the 
population to be studied will be an 
important area of consideration. (15 
points) 

3. The applicant’s understanding of 
the objectives of the surveillance 
initiative or evaluation and the 
applicant's ability, willingness and/or 
need to cooperate in a study with CDC 
and other participants, including use of 
standard protocols and software 
developed by CDC and participating 
sites in the initial project year. (15 
points) 

4. The applicant's current activities in 
the surveillance of AIDS, other HIV 
disease, and asymptomatic HIV 
infection and how they will be applied 
to achieving the objectives of the 
evaluation study or expanded initiative. 
(25 points) 

5. How the project wilt be 
administered, including the size, 
qualifications, and time allocation of the 
proposed staff and the availability of 
facilities to be used during the 
surveillance evaluation/initiative and a 
schedule for accomplishing the activities 
of the evaluation/initiatives, including 
time frames. (15 points) 

6. The extent to which the budget is 
reasonable, clearly justified, and 
consistent with the intended use of 
funds. (Not scored) 
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Other Requirements 

Projects funded through a cooperative 
agreement that involve collection of 
information from 10 or more individuals 
will be subject to review under the 
Paperwork Reduction Act. Nonexempt 
research activities involving human 
subjects must be reviewed and 
approved by an Institutional Review 
Board and the Office for Protection from 
Research Risks, National Institutes of 
Health. 

Recipients must comply with the 
requirement to establish an HIV 
Program Review Panel as defined in the 
document entitled, “Content of AIDS- 
Related Written Materials, Pictorials, 
Audiovisuals. Questionnaires, Survey 
Instruments, and Educational Sessions 
(October 1988),“ (54 FR 10049, March 9, 
1989). 

Executive Order 12372 Review 

Applications are not subject to 
Intergovernmental Review of Federal 
Programs as governed by Executive 
Order 12372 (45 CFR part 100). 

Catalog of Federal Domestic Assistance 
Number 

The Catalog of Federal Domestic 
Assistance number is 13.118. 

Application Submission and Deadline 

The original and two copies of the 
application Form PHS-5161-1 (Rev. 3/ 

89) must be submitted to Edwin L 
Dixon, Grants Management Officer, 
Grants Management Branch, 

Procurement and Grants Office, Centers 
for Disease Control, Room 300, Mail 
Stop-E 14, 255 East Paces Ferry NE.. 
Atlanta, Georgia 30335, on or before 
May 17,1990. 

Application forms should be available 
in the institution's business office or 
from the above address. 

1. Deadline: Applications shall be 
considered as meeting the deadline if 
they are either 

a. Received on or before the deadline 
date; or 

b. Sent on or before the deadline date 
and received in time for submission to 
the independent review group. 
(Applicants should request a legibly- 
dated U S. Postal Service Postmark or 
obtain a legibly-dated receipt from a 
commercial carrier or the U.S. Postal 
Service. Private metered postmarks shall 
not be acceptable as proof of timely 
mailing.) 

2. Late Applications: Applications 
which do not meet the criteria in either 
paragraph l.a. or l.b. immediately above 
are considered late applications. Late 
applications will not be considered in 
the current competition and will be 
returned to the applicant. 


Where to Obtain Additional Information 

A complete program description, 
information on application procedures 
and an application package may be 
obtained from Marsha Jones, Grants 
Management Specialist, Grants 
Management Branch, Procurement and 
Grants Office, Centers for Disease 
Control, 255 East Paces Ferry Road NE.. 
Room 300, Mail Stop E-14, Atlanta, 
Georgia, 30305, (404) 842-6640 or FTS 
236-6640. 

Please refer to Announcement 
Number 034 when requesting 
information and submitting any 
application on the Request for 
Assistance (RFA). 

Technical information assistance may 
be obtained from James W. Buehler. 
M.D., Division of HIV/AIDS. Center for 
Infectious Diseases, Centers for Disease 
Control, 1600 Clifton Rd., NE, Mailstop 
G-29, Atlanta. Georgia 30333, (404) 639- 
2045 or FTS 236-2045. 

Dated: May 8.1990. 

Robert L. Foster, 

Acting Director. Office of Program Support , 
Centers for Disease Control. 

(FR Doc. 90-11140 Filed 5-11-90; 8:45 am) 
BILLING COOE 4160-1*44 


National Committee on Vital and 
Health Statistics (NCVHS) 
Subcommittee on Health Statistics for 
Minority and Other Special 
Populations; Meeting 

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463), notice is hereby given that the 
NCVHS Subcommittee on Health 
Statistics for Minority and Other Special 
Populations established pursuant to 42 
U.S.C. 242k, section 306(k)(2) of the 
Public Health Service Act, as amended, 
announces the following Subcommittee 
meeting. 

Name: NCVHS Subcommittee on Health 
Statistics for Minority and Other Special 
Populations. 

Time and date: 9:30 a.m.-4:30 p.m., June 5. 
1990. 

Place: Room 337A-339A, Hubert H. 
Humphrey Building. 200 Independence 
Avenue SW.. Washington. DC 20201. 

Status: Open. 

Purpose. -To discuss the (1) development of 
a workable definition for medical indigency 
which is not wholly tied to reimbursement 
and (2) identification of data which are 
needed to understand the medical indigency 
problem—where are there gaps in data 
availability? 

Contact Person for More Information: 
Substantive program information as well as 
summaries of the meeting and roster of 
Committee members may be obtained from 
Cail F. Fisher. Ph.D., Executive Secretary, 
NCVHS. Center Building, room 2-12. 3700 


East West Highway. Hyattsville. Maryland 
20782. telephone (301) 436-7050. 

Dated: May 8.1990. 

Elvin Hilyer, 

Associate Director for Policy Coordination. 
Centers for Disease Control. 

(FR Doc. 90-11141 Filed 5-11-90; 8.45 am| 

BILLING CODE 4160- Ift-M 


Health Care Financing Administration 

Public Information Collection 
Requirements Submitted to the Office 
of Management and Budget for 
Clearance 

agency: Health Care Financing 
Administration. HHS. 

The Department of Health and Human 
Services (HHS) previously published a 
list of information collection packages it 
submitted to the Office of Management 
and Budget (OMB) for clearance in 
compliance with the Paperwork 
Reduction Act (Pub. L. 96-511). The 
Health Care Financing Administration 
(HCFA), a component of HHS. now 
publishes its own notices as the 
information collection requirements are 
submitted to OMB. HCFA has submitted 
the following requirements to OMB 
since the last HCFA list was published. 

1. Type of Request: Reinstatement; 
Title of Information Collection: Request 
for Medical Information on Medicare 
Claims (Skilled Nursing Facilities); Form 
Numbers: HCFA-9031; Frequency: On 
occasion; Respondents: Businesses/ 
other for profit and small businesses/ 
organizations; Estimated Number of 
Responses: 244,250; A veroge Hours Per 
Response: .5; Total Estimated Burden 
Hours: 122,125. 

2. Type of Request: Reinstatement; 
Title of Information Collection: Request 
for Medical Information on Medicare 
Claims (Rural Health Clinics); Form 
Number HCFA-9001; Frequency: On 
occasion; Respondents: Small 
businesses/organizations; Estimated 
Number of Responses: 24,440; A verage 
Hours per Response: .25; Total 
Estimated Burden Hours: 6,110. 

Additional Information or Comments: 
Call the Reports Clearance Officer on 
301-966-2088 for copies of the clearance 
request packages. Written comments 
and recommendations for the proposed 
information collections should be sent 
directly to the following address: OMB 
Reports Management Branch. Attention: 
Allison Herron, New Executive Office 
Building, room 3208, Washington. DC 
20503. 
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Dated: May 7.1900. 

Gail R. Wilensky, 

Administrator, Health Care Financing 
Administration, 

|FR Doc. 90-11140 Filed 05-11-90: 8:45 am] 

BILLING CODE 4120-04-M 


National Institutes of Health 

National Institute of Child Health and 
Human Development Meeting of the 
Board of Scientific Counselors, NICHD 

Pursuant to Public Law 92-463. notice 
is hereby given of the meeting of the 
Board of Scientific Counselors, National 
Institute of Child Health and Human 
Development, June 1,1990, in Building 
31, room 2A52. 

This meeting will be open to the 
public from 9 am. to 12 on June 1 for the 
review of the Intramural Research 
Program and scientific presentations. 
Attendance by the public will be limited 
to space available. 

In accordance with the provisions set 
forth in section 552b(c)(6), title 5, U.S.C. 
and section 10(d) of Public Law 92-463, 
the meeting will be closed to the public 
on June 1 from 1 p.m. to adjournment for 
the review, discussion, and evaluation 
of individual programs and projects 
conducted by the National Institutes of 
Health, including consideration of 
personnel qualifications and 
performance, the competence of 
individual investigators, and similar 
items, the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

Ms. Mary Plummer. Committee 
Management Officer, NICHD, Executive 
Plaza North, room 520, National 
Institutes of Health, Bethesda, 

Maryland. Area Code 301-496-1485, will 
provide a summary of the meeting and a 
roster of Board members, and 
substantive program information upon 
request. 

Dated: May 2.1990. 

Betty J. Beveridge, 

Committee Management Officer. NIH. 

|FR Doc. 96-11120 Filed 5-11-90: 8:45 ami 
BILLING CODE 4140-01-M 


Meeting; Medical Rehabilitation 
Research Task Force 

Notice is hereby given that the Task 
Force on Medical Rehabilitation 
Research, a group of consultants 
convened to advise the Advisory 
Committee to the Director. NIH. wiil 
meet in public session on June 28 and 29, 
1990 at the Hunt Valley Inn in Hunt 
Valley, Maryland. The meeting will 


begin at 8 a.m. each day and end at 5 
p.m. 

The purpose of the Task Force on 
Medical Rehabilitation Research is to 
develop a comprehensive research 
agenda and mission statement to 
enhance and to guide medical 
rehabilitation research at the NIH. In 
developing the research agenda and 
mission statement, the Task Force will 
address current research 
accomplishments in the area of medical 
rehabilitation, and outline research 
needs and opportunities. Individual 
Task Force members will serve on one 
of five science panels, as well as serve 
on one of four cross-cutting panels. The 
Task Force will consist of 
approximately 100 members with 
expertise in basic and clinical sciences 
from a broad variety of specialties, 
including physical medicine, physical 
therapy, biomedical engineering, and 
other allied health professions. Disabled 
consumers and individuals familiar with 
disability biomedical research issues 
will also serve on the Task Force. 

At the conclusion of its work, the 
Task Force will transmit its report to the 
Advisory Committee to the Director, 
NIH, for review. Comments and 
questions related to the proposed 
meeting of the Task Force should be 
addressed to Ms. Mary Demory, 
National Institutes of Health, Science 
Policy Analysis and Development 
Branch, Shannon Building, room 218, 
9000 Rockville Pike, Bethesda, Maryland 
20892, 301-496-1454. 

Dated: May 7.1990. 

William F. Kaub. 

Acting Director , NIH. 

|FR Doc. 90-11121 Filed 5-11-90; 8:45 am) 

BILLING CODE 4140-01-M 


Public Health Service 

National Institutes of Health; 
Statement of Organization, Functions, 
and Delegations of Authority 

Part H. chapter FIN (National 
Institutes of Health) of the Statement of 
Organization. Functions, and 
Delegations of Authority of the 
Department of Health and Human 
Services (40 FR 22859, May 27.1975, as 
amended most recently at 55 FR 7779, 
March 5.1990). is amended to reflect the 
following changes in the Office of the 
Director, NIH: (1) Establish the Office of 
Education (HNA44) in the Office of 
Intramural Research (HNA4). This 
change will enable the Deputy Director 
for Intramural Research to fulfill his 
responsibilities for overall supervision 
and overview of the intramural 
activities of the NIH, while creating an 


organizational focal point for intramural 
policy and administrative 
responsibilities. 

Section HN-D. Organization and 
Functions , is amended as Follows: (1) 
Under the heading Office of Intramural 
Research (HNA4). insert the following 
after the statement for the Office of 
Intramural Affairs (HNA43): 

Office of Education (HNA44). (1) 
Advises the Deputy Director for 
Intramural Research on matters 
pertaining to the management of Nil 1 
Intramural Research Training Programs: 
(2) coordinates NIH recruiting functions 
for Intramural Research Training 
Programs, particularly with regard to 
M.D.s and Ph.D.s who have not selected 
a specific laboratory; (3) manages the 
Matching Program for Medical Staff 
Fellows and Staff Fellows; (4) performs 
ongoing analyses in the recruitment and 
retention trends of NIH Intramural 
Research Training Programs; (5) 
analyzes and develops recruitment and 
retention strategies for minority 
scientists; (6) conducts evaluations of 
intramural training programs and 
provides recommendations for program 
improvements; (7) coordinates periodic 
reviews of salaries, stipends, and 
benefits; (8) coordinates information 
regarding post-training job opportunities 
for Fellows who plan to leave NIH 
programs; and (9) performs a variety of 
responsibilities involving the inter¬ 
action of the NTH Intramural Research 
Training Programs with universities and 
professional associations. 

Dated: May 4.1990. 

William F. Raub, 

Acting Director. Mill 

|FR Doc. 90-11119 Filed 5-11-90; 8:45 am) 

BILLING CODE 4140-01-M 


DEPARTMENT OF THE INTERIOR 

Bureau or Land Management 

IWY-060-90-4320-12] 

Casper District Advisory Council; 
Meeting 

AGENCY: Bureau of Land Management. 
Interior. 

action: Notice of meeting of the Casper 
District Advisory Council. 

summary: The Casper District Advisory 
Council will convene at 9:30 a.m. June 7, 
1990 at the Casper District Office, 1701 
East "E" Street, Casper. Wyoming. The 
council will address the following 
agenda items during the morning 
session: new member orientation, 
election of officers, district overview. 
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reports from Resource Area Managers, 
and any other topic raised by either 
council members or members of the 
public. The public comment period is 
scheduled for 10:45. 

During the afternoon, the council will 
tour sites along the North Platte River 
Reservoir system currently studied for 
their recreational potential and for the 
feasibility of designation as a National 
Recreational Area (NRA). The Casper 
District Advisory Council will join the 
Rawlins District Advisory Council for a 
lunch meeting at Miracle Mile, a site 
along the North Platte River. The BLM 
will further review with the council 
members the status of the study. 

The meeting and the tour are open to 
the public, although those other than 
council members, will be asked to 
furnish their own transportation. 

FOR FURTHER INFORMATION CONTACT: 

Kate DuPont. Public Affairs specialist 
307-261-7600. Casper. Wyoming. 

Dated: May 3.1990. 
lames Monroe. 

District Manager. 

|FR Doc. 90-11060 Filed 5-11-90; 8:45 am] 

BILLING COOC 4310-22-41 


DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 

Manufacturer of Controlled 
Substances; Application 

Pursuant to S 1301.43(a) of title 21 of 
the Code of Federal Regulations (CFR). 
this is notice that on October 25.1969, 
Norac Company Inc.. 405 S. Motor 
Avenue. Azusa. California 91702, made 
application to the Drug Enforcement 
Administration (DEA) for registration as 
a bulk manufacturer of the Schedule I 
controlled substance 
Tetrahydrocannabinols (7370). 

Any other such applicant and any 
person who is presently registered with 
DEA to manufacture such substances 
may file comments or objections to the 
issuance of the above application and 
may also file a written request for a 
hearing thereon in accordance with 21 
CFR 1301.54 and in the form prescribed 
by 21 CFR 1316.47. 

Any such comments, objections or 
requests for a hearing may be addressed 
to the Deputy Assistant Administrator. 
Office of Diversion Control. Drug 
Enforcement Administration. United 
States Department of Justice, 
Washington, DC 20537. Attention: DEA 
Federal Register Representative (CCR), 
and must be filed no later than June 13, 
1990. 


Dated: May 2,1990. 

Gene R. Halslip, 

Office of Diversion Control, Drug 
Enforcement Administration . 

|FR Doc. 90-11117 Filed 05-11-90: 8.45 am| 

BILLING COOC 4410-0t-U 


Manufacturer of Controlled 
Substances; Registration 

By Notice dated February 20, 1990, 
and published in the Federal Register on 
March 2,1990, (42 FR 7607), Toxi Lab. 
Inc., 2 Goodyear, Irvine, California 
92718. made application to the Drug 
Enforcement Administration to be 
registered as a bulk manufacturer of 
Ecgonine (Benzoylecgonine) (9100). a 
basic class of controlled substance 
listed in Schedule II. 

No comments or objections have been 
received. Therefore, pursuant to section 
303 of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 and 
title 21. Code of Federal Regulations. 

S 1301.54(e). the Deputy Assistant 
Administrator hereby orders that the 
application submitted by the above firm 
for registration as a bulk manufacturer 
of the basic class of controlled 
substance listed above is granted. 

Dated: May 2,1990. 

Gene R. Halslip, 

Deputy Assistant Administrator. Office of 
Diversion Control Drug Enforcement 
Administration . 

[FR Doc. 90-11118 Filed 05-11-90; 8:45 am) 

BILLING COOC 4410-0S-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Agency Information Collection 
Activities Under OMB Review 

agency: Endowment for the Arts. 
action: Notice. 

summary: The National Endowment for 
the Arts (xNEA) has sent to the Office of 
Management and Budget (OMB) the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 

dates: Comments on this information 
collection must be submitted by June 13. 
1990. 

addresses: Send comments to Mr. 
Joseph Lackey, Office of Management 
and Budget. New Executive Office 
Building, 726 Jackson Place, NW., room 
3002. Washington. DC 20503; (202-395- 
7316). In addition, copies of such 
comments may be sent to Mrs. Anne C. 
Doyle, National Endowment for the 
Arts. Administrative Services Division, 


room 203,1100 Pennsylvania Avenue. 
NW.. Washington. DC 20506; (202J-682- 
5401). 

FOR FURTHER INFORMATION CONTACT: 

Mrs. Anne C. Doyle. National 
Endowment for the Arts. Administrative 
Services Division, room 203.1100 
Pennsylvania Avenue, NW., 
Washington. DC 20506 (202-682-5401) 
from whom copies of the documents are 
available. 

SUPPLEMENTARY INFORMATION: The 

Endowment requests the revision of a 
currently approved collection of 
information. This entry is issued by the 
Endowment and contains the following 
information: (1) The title of the form; (2) 
how often the required information must 
be reported; (3) who will be required or 
asked to report; (4) what the form will 
be used for; (5) an estimate of the 
number of responses; (6) the average 
burden hours per response; (7) an 
estimate of the total number of hours 
needed to prepare the form. This entry is 
not subject to 44 U.S.C. 3504(h). 

Title: FY 91/92 Visual Artists 
Fellowships Application Guidelines. 
Frequency of Collection: One time. 
Respondents: Individuals or 
households. 

Use: Guideline instructions and 
applications elicit relevant information 
from individual artists that apply for 
funding under the Visual Artists 
Fellowships category. This information 
is necesseary for the accurate, fair, and 
thorough consideration of competing 
proposals in the peer review process. 

Estimated Number of Respondents: 
5,750. 

Average Burden Hours per 
Response: 1. 

Total Estimated Burden: 5.750. 

Anne C. Doyle, 

Administrative Services Division, National 
Endowment for the Arts. 

[FR Doc. 90-11147 Filed 5-11-90; 8:45 am| 
BILUNG CODE 7537-ei-M 


OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY 

President's Council of Advisors on 
Science and Technology (PCAST) 

The President's Council of Advisors 
on Science and Technology (PCAST) 
will meet on May 24-25,1990. The 
meeting will begin at 9 a.m. in Council of 
Environmental Quality, Conference 
Room, 722 Jackson Place. Northwest. 

The purpose of the Council is to 
advise the President on matters 
involving science and technology. 
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Proposed Agenda 

1. Discussion of issues and topics for 
potential working group panels. 

2. Briefing of the Council on the 
current activities of OSTP. 

3. Briefing of the Council by OSTP 
personnel and personnel of other 
agencies on proposed panel studies and 
procedures. 

4. Discussion of composition of 
working groups. 

Portions of the May 24-25 sessions 
will be closed to the public. 

The briefing on some of the current 
activities of OSTP necessarily will 
involve discussion of materials that is 
formally classified in the interest of 
national defense or for foreign policy 
reasons. This is also true for a portion of 
the briefing on panel studies. As well, a 
portion of both of these briefings will 
require discussion of internal personnel 
procedures of the Executive Office of 
the President and information which, if 
prematurely disclosed, would 
significantly frustrate the 
implementation of decisions made 
requiring agency action. These portions 
of the meeting will be closed to the 
public pursuant to 5 U.S.C. 552b(c) (1). 
(2). and (9)(B). 

A portion of the discussion of panel 
composition will necessitate the 
disclosure of information of a personal 
nature the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 
Accordingly, this portion of the meeting 
will also be closed to the public, 
pursuant to 5 U.S.C. 552b(c)(6). 

Because of the security requirements, 
persons wishing to attend the open 
portion of the meeting should contact 
Mrs. Barbara J. Diering (202) 395-7347. 
prior to 3 p.m. on May 23.1990. Mrs. 
Diering is also available to provide 
specific information regarding time, 
place and agenda for the open session. 

Dated: May 6,1990. 

Jackeline). Clawson, 

Special Projects Officer. 

|FR Doc. 90-11145 Filed 5-9-90; 8:45 am) 

BILLING CODE 3170-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 

(Release No. 34-28001; File No. SR-BSE- 
90-03J 

Self-Regulatory Organizations; Boston 
Stock Exchange, Inc.; Order Approving 
Proposed Rule Change Relating to 
Constitutional Amendments Changing 
the Composition of the BSE Board of 
Governors 

On March 6.1990, the Boston Stock 
Exchange. Inc. (“BSE* *’ or ‘‘Exchange”) 


submitted to the Securities and 
Exchange Commission (“SEC or 
“Commission”), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 ("Act”) 1 and Rule 19b-4 
thereunder,* a proposed rule change to 
amend Articles II and VIII of the BSE 
Constitution. The proposed amendments 
revise the composition of the BSE's 
Board of Governors in order to provide 
for increased public representation in 
the administration of the affairs of the 
Exchange. 

The proposed rule change was noticed 
in Securities Exchange Act Release No. 
27836 (March 22,1990), 55 FR 11472 
(March 28,1990). No comments were 
received on the proposal. 

On December 12,1989, the BSE Board 
of Governors (“Board”) approved 
certain revisions to the Exchange’s 
Constitution. In its filing with the 
Commission, the BSE proposed to 
amend Article II. section 1, and Article 
VIII, sections 1 and 5, of its Constitution 
in order to revise the composition of the 
BSE Board, to limit the length of service 
of Board members, and to eliminate the 
requirement that the Vice Chairman be 
a member of the Exchange. 

Article II. section 1 currently provides 
that the Board shall be composed of the 
Chairman. Vice Chairman, and 
President of the Exchange and nineteen 
others. Article II, section 1 also provides 
that, of the group of nineteen Board 
members, ten shall be members of the 
Exchange, six shall be members or 
allied members, two shall be members 
of the public, and one shall be an officer 
or director of a company which has a 
class of stock listed on the Exchange. 
Article II, section 1, among other things, 
also provides that the President shall be 
appointed by the Chairman, with the 
Board’s approval. Further, Article II, 
section 1 provides that neither the 
Chairman, President, members of the 
public nor the officer or director of a 
listed company shall be associated with 
an Exchange member. Article VIII, 
section 1 currently provides, among 
other things, that ten members of the 
Board shall be elected in odd-numbered 
years and that nine members of the 
Board shall be elected in even- 
numbered years. Further, Article VIII. 
section 5 currently requires that the 
Vice-Chairman be a member of the 
Exchange. 

The Exchange proposes to amend 
Article II, section 1 in order to provide 
that its Board shall be composed of the 
Chairman. Vice Chairman, and twenty 
other individuals. Ten of the twenty 
Board members would be 


1 15 U.S.C. 78s(bim (1982). 
* 17 CFR 240.195-4 (1989). 


representatives of the public, and ten 
would be representatives of the 
Securities industry. As amended, Article 
11 would require that of the ten securities 
industry representatives, all must 
represent broker-dealer members of the 
Exchange, and at least five must 
represent firms which are active on the 
trading floor, of which two must be 
active as specialists. Amended Article II 
would also provide that of the ten 
representatives of the public, at least 
five must be from financial institutions 
which are not directly associated with a 
member organization or a broker-dealer, 
and at least one of the representatives 
must be an officer or director of a 
company which has a class of stock 
listed on the Exchange. 

The Exchange also proposes to amend 
Article II section 1 to provide that the 
Vice Chairman shall be a representative 
of a member organization. The 
Exchange proposes to delete Article H’s 
current provision which provides that 
the President shall be appointed by the 
Chairman with the approval by the 
Board. 3 Revised Article II would also 
delete a provision which prohibits the 
President, 4 members of the public, or the 
officer or director of a listed company 
from association with an Exchange 
member. Amended Article II, however, 
would provide that neither the 
Chairman nor the listed company 
representative shall be associated with 
an Exchange member or a broker-dealer. 
Finally, amended Article II would 
provide that no governor, other than the 
Chairman and Vice Chairman, may 
serve more than four consecutive terms 
on the Board. 5 

The Exchange proposes to amend 
Article VIII, section 1 in order to provide 
that ten members of the Board shall be 
elected in odd-numbered years and ten 
members of the Board shall be elected in 
even-numbered years. This modification 
is necessary to reflect an additional 
elected position on the Board. 6 The 


3 The BSE has proposed to eliminate the specific 
office of President and to eliminate Article V of its 
Constitution which sets forth the powers of the 
President. See Securities Exchange Act Release No. 
22138 ()une 12.1985). 50 FR 25499 (June 19.1985). 

• Id. 

• Article VUI. section 1 of the BSE Constitution 
currently provides for two year terms of office for 
Board members. 

• The Exchange proposes that the total number of 
governors required to compose the Board remain at 
the current level. As noted above, the Exchange 
proposes to eliminate the office of the President and 
to eliminate the President’s position on the Board. 
The BSE proposes that its Board be composed of the 
Chairman. Vice Chairman and twenty other 
representatives, instead of the current nineteen 
other representatives, thereby increasing the 
number of elected positions on the Board by one. 
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Exchange also proposes to amend 
Article VIII. section 5 to eliminate a 
provision which requires that the Vice 
Chairman be a member of the Exchange. 

The BSE believes that the proposed 
amendments will result in equal 
representation between representatives 
of the securities industry and of the 
public in the administration of the 
affairs of the Exchange. The BSE states 
that it intends to Implement the 
proposed amendments over a period of 
time so as not to disrupt the functioning 
of the Board during the transition. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, the 
requirements of sections 6(b) (3) and (5) 
of the Act. 7 Section 6(b)(3) of the Act 
requires that the rules of an exchange 
assure a fair representation of its 
members in the selection of its directors 
and administration of its affairs and 
provide that one or more directors 
represent issuers and investors and not 
be associated with a member of the 
Exchange or a broker dealer. The 
Commission believes that the proposed 
amendments comply with this 
requirement by increasing public 
representation and ensuring adequate 
representation of both floor members 
and '‘upstairs firms.'* 

The Commission also believes that the 
proposed amendments are consistent 
with section 6(b)(5) of the Act. The 
Commission believes that the proposed 
amendments, which will increase the 
number of public representatives on the 
Board, expand securities industry 
representation on the Board, limit the 
length of consecutive terms that a 
governor may serve, and eliminate the 
requirement that the Vice Chairman be 
a member of the Exchange, should 
protect investors and the public interest 
by enhancing the diversity and expertise 
of the Exchange’s Board. As noted 
above, the Commission believes that the 
constitutional amendments with respect 
to both securities industry and public 
governors satisfy the requirements of 
section 6(b)(3) and should result in a fair 
representation of BSE members on the 
Board. Moreover, the Commission 
believes that public and securities 
industry governors will help ensure that 
Board action is responsive to public and 
investor concerns. Similarly, the 
proposal’s limitation regarding the 
length of consecutive terms which a 
governor, other than the Chairman and 
Vice Chairman, may serve on the Board 


1 15 U.S.C. 78f (1982). 


should provide the opportunity for more 
individuals to serve as governors. This 
proposal should ensure a continuing 
influx of new ideas and expertise to the 
Board which should enhance the 
governance of the Exchange. The 
Commission also believes that the 
proposal's provision which will 
eliminate the requirement that the Vice 
Chairman be a member of the Exchange 
and instead require that the Vice 
Chairman be a representative from a 
member organization should further the 
objectives of section 6(b)(5) in that the 
proposal creates the opportunity for an 
non-Exchange member to be elected to a 
position of authority on the Board. 8 

The Commission believes that the 
proposed technical amendments, which 
remove references to the President’s 
position on the Board and modify the 
number of governors elected at each 
Exchange annual meeting, are necessary 
to implement the proposed substantive 
amendments to Articles II and VIII of 
the BSE Constitution. 

It therefore is ordered, pursuant to 
section 19(b)(2) of the Act, 9 that the 
proposed rule change is approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 10 

Dated: May 7.1990. 

Jonathan G. Katz, 

Secretary . 

[FR Doc. 90-11162 Filed 5-11-90; 8:45 ami 

BILLING CODE 8010-01-41 


(Release No. 34-28002; File No. SR-CSE- 
90-08 J 

Self-Regulatory Organizations; 
Proposed Rule Change by Cincinnati 
Stock Exchange, Inc.; Relating to the 
Administration of Its Proficiency 
Examination 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act"), 
15 U.S.C. 78s(b)(l), notice is hereby 
given that on May 3,1990, the Cincinnati 
Stock Exchange, Inc. ("CSE" or 
“Exchange") filed with the Securities 
and Exchange Commission 
(“Commission") the proposed rule 
change as described in Items I, II and III 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 


■ Article IV. section 2 of the BSE Constitution 
provides that in the absence of the Chairman or his 
inability to act. the Vice Chairman will have all the 
duties and authority of the Chairman. The Vice 
Chairman will also have other duties and authority 
which is delegated to him by the Board. 

• 15 U.S.C. 78s(b)(2) (1982). 
lo 17 CFR 200.3C-3(r)(12) (1989). 


solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The CSE proposes to administer its 
own proficiency examination for 
prospective members which will replace 
the General Securities Representative 
(“Series 7“) Examination which 
currently is required by the Exchange. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for. the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections A. B, and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of. and 
Statutory Basis for. the Proposed Rule 
Change 

The CSE submitted to the Commission 
a proposed amendment to Exchange 
Rule 5.1, and Interpretation and Policy 
.01 thereunder, reflecting the Exchange's 
development of its own proficiency 
examination for prospective members. 1 * 
The Exchange is now filing the actual 
examination with the Commission. 

The CSE’s proposed proficiency 
examination is similar to those 
examinations currently administered by 
other exchanges to their respective 
members. 9 The proposed examination is 
intended to assure that prospective 
members have adequate training, 
experience and competence to comply 
with the rules unique to the CSE. 

The Exchange believes that the 
proposed rule change is consistent with 
the provisions of section 6(b) of the Act 
and, in particular, furthers the objectives 
of section 6(c)(3)(B) which sets forth the 
basis upon which a national securities 
exchange may bar a natural person from 
becoming a member or associated with 
a member, or condition the membership 


* See Securities Exchange Act Release No. 27715 
(February 20. 1990). 55 FR 6854 (February 27.1990) 
(noticing File No. SR-CSE-90-01). 

* Specifically, the New York Stock Exchange. Inc., 
the Pacific Stock Exchange. Inc., and the 
Philadelphia Stock Exchange. Inc. administer 
similar examinations. 
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of a natural person with a member of the 
Exchange. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The proposed rule change will not 
impose any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members. Participants or Others 

No written comments were solicited 
or received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such other period (i) 
as the Commission may designate up to 
90 days of such date if it Finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve the proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 1 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW.. 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the 
Commission’s Public Reference Section, 
450 Fifth Street NW.. Washington. DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the CSE. All 
submissions should refer to File No. SR- 
CSE-90-08 and should be submitted by 
June 4.1990. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 


Dated: May 8.1990. 

Jonathan G. Katz, 

Secretary . 

|FR Doc. 90-11163 Filed 5-11-90: 8:45 am] 

BILLING CODE *010-01-11 


Release No. 34-27997; File No. SR-ISCC- 
90-01 

Self-Regulatory Organizations; Filing 
and Immediate Effectiveness of a 
Proposed Rule Change by the 
International Securities Clearing 
Corporation Regarding a Revision to 
its Applicant Questionnaire 

May 7.1990. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934.15 
U.S.C. 78s(b)(l) (“Act”), notice is hereby 
given that on April 27,1990. the 
International Securities Clearing 
Corporation (“ISCC”) filed with the 
Securities and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items I, II and III 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments from interested 
persons on the proposed rule change. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change consists of 
a revised ISCC applicant questionnaire. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory' Basis for, the Proposed Rule 
Change 

In its Filing with the Commission. 

ISCC included statements concerning 
the purpose of, and basis for, the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places speciFied in Item IV below. ISCC 
has prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of. and 
Statutory Basis for. the Proposed Rule 
Change 

(1) The purpose of the rule change is 
to revise the questionnaire that must be 
filled out by those seeking or continuing 
membership in ISCC. The original 
applicant questionnaire was prepared in 
January 1987, when ISCC’s outbound 
services were focused on the link with 
the International Stock Exchange of the 
United Kingdom and the Republic of 
Ireland Limited. Consequently, the 


questionnaire was designed to elicit 
information speciFic to that link. ISCC 
has since expanded its services to 
include a link with Centrale de Livraison 
de Valeurs Mobilieres, S.A. (“CEDEL") 
and soon will be offering services to 
support the National Association of 
Securities Dealers Inc.'s PORTAL 
Market (“PORTAL”). It is therefore 
necessary to expand the questionnaire 
to elicit information about membership 
in CEDEL or use of PORTAL. Since 
ISCC expects to further expand services, 
the questionnaire has been changed to 
cover this contingency as well. 

(2) Since the proposed rule change is 
concerned solely with the 
administration of ISCC, and does not 
change ISCC’s membership standards or 
guidelines, it is consistent with the 
requirements of section 17A of the Act 
and the rules and regulations thereunder 
applicable to ISCC. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

ISCC does not believe that the 
proposed rule change will have an 
impact or impose a burden on 
competition. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Member. Participants or Others 

No written comments have been 
solicited or received. ISCC will notify 
the Commission of any written 
comments received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective, pursuant to section 19(b)(3)(A) 
of the Act and Rule 19b—4(e)(4) 
thereunder because it constitutes a 
change in an existing service that 
neither adversely affects the 
safeguarding of securities or funds in the 
custody or control of ISCC or for which 
it is responsible nor affects the 
respective rights or obligations of ISCC 
or persons using its services. At any 
time within sixty days of the filing of the 
proposed rule change, the Commission 
may summarily abrogate such rule 
change if it appears to the Commission 
that such action is necessary or 
appropriate in the public interest, for the 
protection of investors, or, otherwise, in 
furtherance of the purposes of the Act. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
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should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission. 450 Fifth Street NW.. 
Washington. DC. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section. 
450 Fifth Street NW., Washington, DC. 
20549. Copies of such Tiling will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to file 
number SR-ISCC-90-01 and should be 
submitted by June 4,1990. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

|FR Doc. 90-11164 Filed 5-11-90; 8:45 am| 

BILLING CODE 8010-01-M 


(Release No. 34-28000; Fite No. SR-NYSE- 
90-19J 

Self-Regulatory Organizations; New 
York Stock Exchange, Inc.; Proposed 
Rule Change Relating to Amendments 
to Arbitration Rules 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (’’Act”), 
15 U.S.C. 78s(b)(l), and Rule 19b-4 
thereunder, 17 CFR 240.19b-4, notice is 
hereby given that on April 17.1990, the 
New York Stock Exchange. Inc. (“NYSE” 
or ’’Exchange”) filed with the Securities 
and Exchange Commission 
(’’Commission”), the proposed rule 
change as described in Items I, II, and III 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed amendments to Rules 
601 and 619 codify the practice of the 
Exchange in appointing a public 
arbitrator to decide customer claims 
under ten thousand ($10,000.00) dollars 
and to preside over pre-hearing 
conferences. The proposed amendment 
to Rule 612 sets forth the elements 
required for joinder and consolidation of 


actions. The proposed amendment to 
Rule 613 clarifies the authority of the 
Exchange to determine the time and 
place for hearings. The proposed 
amendment to Rule 617 increases the fee 
for adjournments and grants the 
arbitrators express authority to dismiss 
cases without prejudice in the event of 
repeated adjournments. The proposed 
amendment to Rule 627 provides 
arbitrators with express authority to 
award interest and with discretion to 
determine the rate of interest. It also 
states that awards shall bear interest 
from the date of award and requires that 
awards be paid within thirty (30) days of 
receipt. The proposed amendment to 
Rule 628 incorporates the Arbitration 
Rules into every agreement to arbitrate 
pursuant to the Constitution and Rules 
of the Exchange. The proposed 
amendment to Rule 629 requires the 
parties to customer and industry 
disputes to make a hearing session 
deposit in addition to the filing fee, 
provides a schedule of fees for a pre- 
hearing conference with an arbitrator 
and permits the Exchange to retain the 
filing fee when a case is resolved in any 
manner other than by a hearing. The 
proposed amendment to Rule 631 
requires parties to member 
controversies to pay a filing fee and 
provides a schedule of fees for a pre- 
hearing conference with an arbitrator. 
The proposed adoption of Rule 638 
provides the Exchange with express 
authority to discipline its members for 
failure to pay an award. 

II. Statement of the Self-Regulatory 
Organization of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization includes 
statements concerning the purpose of 
and basis for the proposed rule change. 
The text of these statements may be 
examined at the places specified in Item 
IV below. The self-regulatory 
organization has prepared summaries, 
set forth in sections (A), (B) and (C) 
below, of the most significant aspects of 
such statements. 

A. Statement of Self-Regulatory 
Organization of the Purpose of. and 
Statutory Basis for, the Proposed Rule 
Change 

The proposed rule change is based for 
the most part on proposals developed by 
the Securities Industry Conference on 
Arbitration. In general, the proposed 
rule change is intended to conserve the 
arbitral resources of the Exchange; to 
clarify the authority of both the Director 
of Arbitration and the arbitration panel 
with respect to joinder and 


consolidation of actions: to increase the 
fee for adjournments; to grant the 
arbitration panel authority to dismiss 
cases without prejudice after repeated 
adjournments; to provide arbitrators 
with guidelines for awarding interest; to 
set forth a time period for payment of 
awards; to eliminate any ambiguity 
regarding the authority of the Exchange 
with respect to determining the time and 
place for hearings; to prevent the 
frustration of the provisions of a rule by 
parties’ refusal to sign a submission 
agreement; to more equitably allocate 
the costs of arbitration among the users 
of the forum; to clarify the distinction 
between customer, industry and member 
claims and to which disputes the 
various fees apply; and to provide the 
Exchange with explicit authority to take 
disciplinary actions against its members 
for non-payment of awards. 

(a) The purposes of the proposed rule 
change is to: 

• Raise customer confidence in 

arbitration by expressly providing for a 
public arbitrator to determine small 
claims (Rule 601) and to preside at pre- 
hearing conferences (Rule 619). These 
amendments codify present Exchange 
policy. I 

• Avoid confusion regarding the 
instances in which actions may be 
joined or consolidated by setting forth 
the elements required for joinder or 
consolidation (Rule 612). 

• Discourage adjournments and thus 
promote the efficiency and equity of the 
arbitration process by increasing the fee 
for adjournments and providing 
arbitrators with the authority to dismiss 
cases without prejudice in instances of 
repeated adjournments (Rule 617). At 
present, there are a significant number 
of last-minute adjournments, despite 
months of notice for hearing dates. 

These adjournments waste arbitrator 
time and Exchange resources. The 
Exchange intends to use part of these 
adjournment fees to compensate 
arbitrators. 

• Encourage prompt payment of 
awards and increase confidence in the 
arbitration process by expressly 
providing that interest on awards 
accrues from the date of award and 
empowering the Exchange to discipline 
its members who fail to pay awards 
(Rules 627 and 638). At present, the 
Exchange relies upon its implicit 
authority to take such disciplinary 
action against its members. 

• Eliminate any confusion regarding 
the authority of the Exchange to set the 
time and place for the initial hearing, 
thus promoting the efficiency of the 
arbitration process by reducing the 
number of adjournment requests based 
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on last-minute requests for changes of 
venue (Rule 813). 

• Allow for the retention by the 
Exchange of filing fees. This amendment 
will promote the equitable nature of 
arbitration by allocating the costs of 
arbitration among users of the forum in 
proportion to the size and complexity of 
the claim. Currently, the Exchange 
retains a fixed amount when a case is 
resolved other than by hearing, 
regardless of the amount of the claim or 
the number of claims and parties 
involved. 

• Eliminate uncertainty regarding the 
fees for prehearing conferences by 
setting forth a table of fees for such 
conferences based on the amount of the 
claim (Rule 629). At present the rules 
provide merely the rate of calculation 
for pre-hearing conference fees and it is 
unclear on which figures the calculation 
is to be based. 

• Eliminate the ambiguity regarding 
classification of disputes by setting forth 
three (3) distinct categories: Customer 
claimants, industry claimants against 
non-members and member claimants 
against member (member/member 
controversies)(Rules 629 and 631). 

• Incorporate by reference the 
arbitration rules in all agreements to 
arbitrate. 

(b) The proposed rule change is 
consistent with sections 6(b) (4) and (5) 
of the Act, 15 U.S.C. 78f(b) (4) and (5), in 
that it provides for the equitable 
allocation of reasonable dues, fees, and 
other charges among the members of the 
Exchange and issuers and other persons 
using its facilities and in that it 
promotes just and equitable principles 
of trade by insuring that members and 
member organizations and the public 
have an impartial forum for the 
resolution of their disputes. 

B. Statement of Self-Regulatory 
Organization on Burden on Competition 

The NYSE does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary or appropriate in furtherances 
of the purposes of the Act. 

C. Statement of Self-Regulatory 
Organization on Comments on the 
Proposed Rule Change Received from 
Members, Participants and Others 

The Exchange did not solicit 
comments on the proposed rule change. 
No letters were received from member 
organizations. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within thirty-five (35) days of the date 
of publication of this notice in the 


Federal Register or within such longer 
period (i) as the Commission may 
designate, up to ninety (90) days of such 
date if it finds such longer period to be 
appropriate and publishes its reasons 
for so finding or (ii) as to which the self- 
regulatory organization consents, the 
commission will: 

(a) By order approve such change, or 

(b) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persona are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six (6) copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street. NW„ 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section. 
450 Fifth Street, NW., Washington. DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by June 4,1990. 

For the Commission by the Division of 
Market Regulation pursuant to delegated 
authority. 

Dated: May 7,1990. 

Jonathan G. Katz, 

Secretary. 

(FR Doc. 90-11165 Filed 5-11-90; 8:45 am) 

BILLING CODE S010-41-44* 


(Release No. 34-28003; File No. Sfl-NYSE- 
90-09J 

Self-Regulatory Organizations; New 
York Stock Exchange, Inc.; Order 
Approving Proposed Rule Change 
Relating to Amendments to NYSE Rule 
476A 

/. Introduction 

On March 8.1990. the New York Stock 
Exchange. Inc. ( 'NYSE" or “Exchange”) 
submitted to the Securities and 
Exchange Commission (“Commission" 
or “SEC”), pursuant to sections 19(b)(1) 
and (d)(1) of the Securities Exchange 


Act of 1934 (“Act") 1 and Rules 19b-4 
and 19d-l(c)(2) thereunder. 1 * a proposed 
rule change to revise the list of 
Exchange rule violations and fines 
under NYSE Rule 478A * and amend the 
Exchange's Rule 470A minor rule 
violation enforcement and reporting 
plan (“Plan”). 4 * Notice of the proposed 
rule change was provided by the 
issuance of a Commission release 
(Securities Exchange Act Release No. 
27811. March 18.1990). and by 
publication ta the Federal Register (55 
FR 11094. March 26.1990). The 
Commission received no comments on 
the proposed rule change. This order 
approves the proposed rule change. 

II. Description of the Proposal 

Rule 19d-l(c)(2) under the Act 
authorizes national securities exchanges 
to adopt minor rule violation plans for 
the summary discipline and abbreviated 
reporting of minor rule violations by 
exchange members and member 
organizations. 1 In 1985, the Commission 
approved NYSE Rule 478A. 6 which 
authorizes the Exchange, in lieu of 
commencing a disciplinary proceeding 
before a hearing panel, to impose a fine 
not to exceed $5,000,* on any member. 


1 15 U.&C. 7B*(bHl) and (d)(1) (1982). 

> 17 CFR 240 195-4 and 240.19d-l(cH2) (1989). 

• NYSE Rule 478A ("Imposition of Fine* for Minor 
Violation* of Rules") includes a list of Exchange 
rules whose violations may be reported pursuant to 
the NYSE's minor rule violation plan. 

4 Sett, letter from James B. Buck. Senior Vice 
President and Secretary. NYSE, to Mary Revell. 
Branch Chief. SEC. Division of Market Regulation, 
dated March 6,1990 (proposal to amend Plan). 

• See Securities Exchange Act Release No. 21013 
(June 1.1084). 49 FR 23828 (June & 1984) (order 
approving amendments to paragraph (c)(2) of Rule 
19d-l under the Act) Pursuant to paragraph (c)(1) of 
Rule Util-1, a self-regulatory organixulion ("SRO") 
is required to file promptly with the Commission 
notice of any "final" disciplinary action taken by 
the SRO. Pursuant to paragraph K*W2t of Rrle I9d-1. 
any disciplinary action taken b> ih* SRO ‘or 
violation of an SRO rule that ha#; b#H-n d^vrgnatud h 
minor rule violation pursuant to thr U«n shall not 
be considered "final” for purpose* o! action 
19(d)(1) of the Act if the sanction imposed consists 
of a fine not exceeding $2,500 and the sanctioned 
person has not sought an adjudication including » 
hearing, or otherwise exhausted his or her 
administrative remedies. By deeming unadjudicaled. 
minor violations as not final, the Commission 
permits the SRO to report violations on a periodic, 
as opposed to an immediate, basis. 

• See Securities Exchange Act Release No. 21B88 
(fanuury 25.1985). 50 FR 5025 (order approving File 
No. SR-NYSE-84-27). 

• Any fine imposed in excess of S2.5O0 will be 
subject to currant, rather than quarterly, reporting to 
the SF.C. in accordance with Rule 19d-l under the 
Act See supra, note S. 
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member organization, allied member, 
approved person, or registered or non- 
registered employee of a member 
organization for any violation of a 
specified Exchange rule which the NYSE 
determines to be minor in nature.* * NYSE 
Rule 476A permits any person to contest 
the Exchange’s imposition of the fine 
through the submission of a written 
Answer, at which time the matter will 
become a ‘‘disciplinary proceeding’* 
subject to NYSE Rule 470, and, where 
applicable, the reporting provisions of 
paragraph (c)(1) of Rule 19d-l under the 
Act 

Also in 1985, the Commission 
approved the Exchange’s Rule 476A 
minor rule violation reporting Plan,* 
which provides for quarterly reporting to 
the Commission of covered rule 
violations with sanctions not exceeding 
$2,500. For covered minor disciplinary 
rule violations, the Plan relieves the 
Exchange from the current reporting 
requirement otherwise imposed by 
section 19(d)(1) of the Act for “final” 
disciplinary actions. In accordance with 
paragraph (c)(2) of Rule 19d-l, the 
NYSE’s Rule 478A Plan specifies those 
uncontested minor rule violations with 
sanctions not exceeding $2,500 that 
would not be subject to the current 
reporting provisions of paragraph (c)(1) 
of Rule 19d-l, provided the Exchange 
gives notice of such violations to the 
Commission on a quarterly basis. 

The purpose of the Rule 476A 
procedure is to provide for disciplinary 
action for a rule violation when a 
meaningful sanction is appropriate but 
when a full disciplinary proceeding 
under Rule 476 would be very costly and 
time consuming to the Exchange given 
the minor nature of the violation. Rule 
476A provides for an appropriate 
response to minor violations of certain 
Exchange rules while preserving the due 
process rights of the party accused 
through specified, required procedures. 
The list of rules which are eligible for 
478A procedures (“List”) identifies those 
rule violations which may be the subject 
of fines under the rule and also includes 
a schedule of fines. 

The Exchange proposes to revise the 
List of Exchange rule violations and 
fines under Rule 476A by adding to the 
List certain rules and policies 
administered by the Exchange’s 


" Although Ihe NYSE’s Board of Governors makes 
Ihe initial determination of whether an Exchange 
rule violation is "minor” for purposes of inclusion in 
Rule 476A. this determination is subject to 
Commission review pursuant to sections 10(b)(1) 

»nd (d)(1) of the Act and Rules 19b-4 and 19d- 
1(c)(2) thereunder. 

* See Securities Exchange Act Release No. 22415 
(September 17.1985). 50 FR 38800 (September 23. 
1985) (older approving File No. 4-284). 


Members Firm Regulation Division. In 
particular, the NYSE proposes to add to 
the List the following Exchange Rules: 
Rules 311(b)(5). 342 (b). (d) and .13 and 
344 (failure of a member organization to 
have individuals responsible and 
qualified for the positions of Financial 
Principal. Operations Principal, 
Compliance Official. Branch Office 
Manager, and Supervisory Analyst); 
Rules 720 and 722(b) (failure of a 
member organization to have 
individuals responsible and qualified for 
the positions of Registered Options 
Principal, Senior Registered Options 
Principal, and Compliance Registered 
Options Principal, respectively); and 
Rule 345(a) (failure of a member 
organization to have individuals 
responsible and qualified for the 
positions of Securities Lending 
Supervisor and Securities Trader 
Supervisor). 

The Exchange believes the proposed 
rule change will advance the objectives 
of section 6(b)(6) of th Act, 10 in that it 
will provide a procedure whereby 
member organizations can be 
“appropriately disciplined” in those 
instances when a rule violation is minor 
in nature, but a sanction more serious 
that a warning or cautionary letter is 
appropriate. The Exchange also believes 
the proposed rule change provides a fair 
procedure for imposing such sanctions, 
in accordance with the requirements of 
sections 6(b)(7) and 6(d)(1) of the Act. 11 

III. Discussion and Conclusion 

The Commission finds that the 
amendments to the Rule 478A List and 
reporting Plan are consistent with the 
requirements of the Act and the rules 
and regulations thereunder, and in 
particular, with the requirements of 
sections 6(b) (1), (6) and (7) and section 
19(d). 12 Rule 476A provides a simplified 
disciplinary system that enables the 
Exchange to resolve a broader range of 
minor rule violations conveniently and 
quickly. Because the fine systems 
provide members with a simple, 
equitable method under which they can 
plead quilty to a minor rule violation 
charge and pay an appropriate fine, they 
enable the Exchange to deal more 
efficiently with minor rule violations, as 
well as provide a more meaningful 
deterrent, thus furthering the purposes 
of sections 6(b)(1) and 6(b)(6) of the 
Act. 13 


10 15 U.S.C. 78f(b)(tt) (1982). 

11 15 U.S.C. 78f(b)(7) and 78f(d)(1) (1982). 

11 15 U.S.C. 78f(b) (1). (6) and (7) and 78s(d){1) 
(1982). 

18 15 U.S.C. 78f(b)(1) and 78f(b)(6) (1982). 


The Commission believes that 
because violations of the rules that the 
Exchange proposes to add to the Rule 
476A List are essentially administerial in 
nature and can be adjudicated quickly 
end objectively, it is reasonable for 
them to be included in the Exchange’s 
abbreviated enforcement and periodic 
reporting plan. 14 A member 
organization’s failure to comply with the 
registration and examination provisions 
to be added to the Rule 476A List is 
easily determined through a review of 
the Exchange's or the member 
organization's records. 

The Commission believes that 
enforcement of these Rules through the 
expedited procedures of Rule 476A 
should enable the Member Firm 
Regulation Division to enforce quickly 
and efficiently the Exchange’s 
examination and registration 
requirements for persons associated 
with member organizations. 1 * 

Aggressive enforcement of these 
examination and registration 
requirements through the Rule 476A 
mechanism will assist the Exchange in 
its continuing efforts to improve the 
quality of brokerage services offered to 
the public by encouraging full 
compliance with its examination, 
qualification and registraion process, as 
well as ensuring that competent, 
qualified staffing is in place at all 
Exchange member organizations. In 
addition, aggressive enforcement of the 
Exchange’s examination requirements 
may help reduce the number of 
violations of Exchange rules or the 
securities laws by otherwise 
unknowledgeable persons. 

Finally, as noted in previous 
Commission orders on the Exchange's 
Rule 476A program, because the Plan 
provides procedural rights to persons 
who are fined and permits disciplined 
persons to contest the Exchange s 
imposition of the fine and request a full 
disciplinary proceeding, the Plan is 
consistent with section 6(b)(7) of the 
Act, 18 which requires that the rules of 


14 See . e.g.. Securities Exchange Ac! Release No. 
22415 (September 17.1985). 50 FR 38000 (September 
23.1985) (order approving New York Stock 
Exchange minor disciplinary rule violation plan). 

18 In a conversation on April 30,1990. between 
Mary Anne Furlong. Director of Rule and 
Interpretive Standards. NYSE, and George Scargle. 
Staff Attorney. Division of Market Regulation, SEC. 
the Exchange explained that if it does receive timely 
notice of personnel changes within member 
organizations of required associated persons, a 
grace period will be allowed while the member 
attempts to fill the empty slot or makes alternative 
arrangements. Thus, as a general matter, the 
Exchange intends to enforce its registration 
requirements through the Rule 476A mechanism 
only when a member organization fails to notify the 
Exchange of covered personnel changes. 

,a 15 U.S.C. 78F(bJ(7| (1982). 
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an exchange must comply with section 
6(d) and generally must provide a fair 
procedure for disciplining members. 17 
The Commission also notes that the 
NYSE retains the discretion to bring full 
disciplinary proceedings for violations 
of the rules listed in the Rule 476A Plan 
and should do so when appropriate for 
the particular violation(s) involved. 18 

// is therefore ordered pursuant to 
section 19(b)(2) and Rule 19d—1(c)(2) 
under the Act. 19 that the above 
mentioned proposed rule change (SR- 
NYSE-90-09) and proposed amendments 
to the Plan be. and hereby are, 
approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.* 0 
Dated: May 8,1990. 

Jonathan G. Katz. 

Secretary. 

|FR Doc. 90-11168 Filed 5-11-90:8:45 am 

BILLING CODE SO 10-01-*I 


(Release No. 34-27999; File No. SR-PSE- 
90-13] 

Self-Regulatory Organizations; 
Proposed Rule Change by the Pacific 
Stock Exchange, Inc. Relating to 
Amendments to PSE Equity Floor 
Procedure Advices to Establish 
Definitive Guidelines for Decorum 
Violations and Time-stamping of Trade 
Tickets 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”). 
15 U.S.C. 78s(b)(l). notice is hereby 
given that on April 23.1990 the Pacific 
Stock Exchange. Inc. (“PSE” or 
“Exchange”) filed with the Securities 
and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items I. II. and III 
below which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on fhe proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The PSE is proposing to amend its 
Equity Floor Procedure Advices in order 


" 15 U.S.C. 78f(dJ (19B2). 

•" Inclusion of a rule in an exchange's minor rule 
plan should nol lie interpreted to mean it ii an 
unimportant rule. On the contrary, the Commission 
recognizes that inclusion of objective rules under a 
minor rule violation plan not only can reduce 
reporting burdens of an SRO but also can make its 
disciplinary system more efficient in prosecuting 
viola I ions of these rules. 

»» 15 U.S.C. 70sll>H2) (1982) and 17 CFR 240.1!*!- 

30 See 17 CFR 200.3D-3|a)(12) (1989). 


to provide more definitive guidelines on 
decorum violations which govern 
behavior on the Equity Trading Floors, 
and to set out procedures for the time- 
stamping of trade tickets. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its Filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of. 
and basis for, the proposed rule change 
and discussed any comments it received 
on fhe proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A). (B), and (C) below, of the 
most significant aspects of such 
statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

The proposed rule filing amends the 
PSE’s Equity Floor Procedure Advices 
(“EFPA") in order to provide more 
specific guidelines relating to decorum 
violations and trade ticket time 
stamping procedures. The proposed 
amendments also will provide a fine 
schedule for violations of the Advices. 

Specifically. EFPA 1-B will be 
amended to clarify the meaning of 
disorderly conduct. The EFPA will be 
extended to include a member’s 
obligation to insure the proper behavior 
of any guests that he or she brings onto 
the trading floors. Amended EFPA 1-B 
will also specify that the possession of 
weapons is prohibited on the floor of the 
Exchange. 

In addition. EFPA 3-A will be added 
to the existing Equity Floor Procedure 
Advices to define and establish 
regulations for the time-stamping of 
trade tickets in order to ensure the 
maintenance of accurate and complete 
audit trails. 

The purpose of each of these 
amendments is to set out automatic 
sanctions for violations, and to codify 
requirements that already exist within 
the PSE Rules. These are not seen as 
imposing any new requirements. 

The proposed rule change and policy 
amendments are consistent with section 
6(b) of the Act in general, and section 
6(b)(5) in particular, in that they will act 
to facilitate transactions in securities 
and will help to perfect the mechanism 
of a free and open market in Exchange 
listed securities, by insuring the 
maintenance of both a trading 


environment without undue distractions 
and accurate and complete audit trails. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The proposed rule change imposes no 
burden on competition. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 

Comments on the proposed rule 
change were neither solicited nor 
received by the Exchange. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the dale of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding, or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve the proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street. NW„ 
Washington. DC 20549. Copies of the 
submission, all subsequent amendments, 
all statements with respect to the 
proposed rule change that are filed with 
the Commission and all written 
communications relating to the proposed 
rule change between the Commission 
and any persons, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section. 
450 Fifth Street. NW„ Washington. DC 
20549. Copies of such Filing will also be 
available for inspection and copying at 
the principal office of the PSE. All 
submissions should refer to File No. SR- 
PSE-90-13 and should be submitted by 
June 4.1990. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 
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Dated: May 7,1990. 

Jonathan G. Katz, 

Secretary. 

|FR Doc. 90-11167 Filed 5-11-00; 8:45 am| 

SILLING COOC SOtO-eMI 


[Rel. No. IC-17474; §12-73501 

Centennial Appreciation Portfolio, 
Series 1, et al.; Application 

May 8 1990. 

agency: Securities and Exchange 
Commission (“SEC"). 

action: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the "1940 Act”). 

applicants: Centennial Appreciation 
Portfolio. Series 1 and any of its 
additional and similar series (formerly. 
"Centennial Unit Investment Trust") 

(the ‘Trust," and, together with any 
additional series, the "Trusts") and 
Centennial Capital Corporation (the 
"Sponsor"). 

RELEVANT 1940 ACT SECTIONS: Order 
requested under section 8(c) exempting 
Applicants from sections 14(a) and 
19(b). and Rule 19b-l thereunder. 
SUMMARY op application: Applicants 
seek an order exempting them from the 
requirement that an Investment 
company have a net worth of $100,000 at 
the time of a public offering of its 
securities, and from the prohibition 
against the distribution of capital gains 
more often than once each taxable year. 
filing DATS: The application was filed 
on July 6.1989. and amended on 
November 30.1989, and March 6,1990. 
HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC's 
Secretary and serving Applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on June 
1.1990, and should be accompanied by 
proof of service on the Applicants, in the 
form of an affidavit or. for lawyers, a 
certificate of service. Hearing requests 
should state the nature of the writer’s 
interest, the reason for the request, and 
the issues contested. Persons who wish 
to be notified of a hearing may request 
notification by writing to the SEC’s 
Secretary. 

ADDRESSES: Secretary, SEC. 450 5th 
Street, NW.. Washington. DC 20549. 
Applicants, c/o Oppenheimer 
Management Corporation. Two World 
Trade Center—Suite 3400, New York. 
New York 10048-0609. 


FOR FURTHER INFORMATION CONTACT: 

Regina N. Hamilton, Staff Attorney, at 
(202) 272-3024. or Stephanie Monaco. 
Branch Chief, at (202) 272-3030 (Office 
of Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch or by 
contacting the SEC's commercial copier 
at (800) 231-3282 (in Maryland (301) 258- 
4300). 

Applicants’ Representation# 

1. Each series of the Trust, including 
future Trusts, will be a unit investment 
trust registered under the 1940 Act and 
organized under the laws of the State of 
New York. The units of beneficial 
interest in each Trust (the "Units") will 
be registered under the Securities Act of 
1933. 

2. The Sponsor, a Delaware 
corporation and a subsidiary of 
Oppenheimer Management Corporation, 
will serve as sponsor and depositor for 
each Trust under a trust agreement for 
each Trust (the "Agreement"). The 
Agreement for each Trust will contain 
standard terms and conditions of trust 
common to all Trusts. A trustee meeting 
the requirements of section 26 of the 
1940 Act will act as Trustee. The Trustee 
presently intends to act as Evaluator. 

3. Pursuant to the Agreement, the 
Sponsor will deposit with the Trustee in 
excess of $100,000 aggregate value of 
common stock, preferred stock, or other 
equity interests, or any combination of 
such securities, contracts to purchase 
such securities, or debt obligations 
(including U.S. Treasury obligations) 

(the "Securities"), which the Sponsor 
shall have accumulated for such 
purpose. In selecting the Securities for 
each Trust, the Sponsor will consider: 

(a) The nature of the Trust; and (b) 
where consistent with the nature and 
purposes of the Trust, (i) the quality of 
the Securities, (ii) the comparative yield 
and price of the Securities, and (iii) 
diversification. 

4. Simultaneously with such deposit 
(the "Date of Deposit"), the Trustee will 
deliver to the Sponsor registered 
certificates or a receipt for Units which 
will represent the entire ownership of 
the Trustee. The Units will be offered by 
the Sponsor, together with certain other 
broker-dealers for sale to the public at a 
public offering price described in the 
final prospectus. 

5. Subsequent to the Date of Deposit, 
additional Units may be offered for sale 
to the public. At such time, the Sponsor 
may deposit additional Securities, 
replicating the Trust portfolio. Each 
Trust will consist of the Securities, such 


securities as may continue to be held 
from time to time in exchange or 
substitution for any of the Securities 
upon certain refunds or mergers, 
accrued and undistributed interest, 
dividend income, and undistributed 
cash. Certain of the Securities may be 
sold under circumstances set forth in the 
Agreement, or may be exchanged. The 
Securities will not be pledged or be in 
any other way subjected to any debt by 
the Trust at any time after the Securities 
are deposited in the Trust. 

6. Units will be redeemable by the 
Trustee. For redemption requests in 
excess of $100,000, the Sponsor may, in 
its sole discretion, direct the Trustee to 
redeem Units in kind by distributing 
Securities to the redeeming Unitholder if 
it determines that redeeming in cash 
would be detrimental to the remaining 
Unitholders. While not obligated to do 
so, the Sponsor (or one or more of the 
broker-dealers which offered the Units) 
intends to maintain, at its expense, a 
secondary market for Units, and may 
continuously offer to repurchase Units 
at the then current net asset value. 

Applicants’ Legal Conclusions 

1. The purpose of section 14(a) is to 
halt the irresponsible formation of 
undercapitalized investment companies. 
However, the Trusts, on the Date of 
Deposit of the Securities for each of the 
Trusts, and before any Unit of a Trust is 
offered to the public, will have a net 
worth far in excess of $100,000. 
represented by the market value of the 
Securities on that date. Applicants 
contend that, together with the 
disclosures in the prospectus, this fact 
demonstrates that the creation of the 
Trust will take place in a responsible 
way by responsible persons. To impose 
a requirement of the type required by 
section 14(a)(3) of the 1940 Act that the 
Sponsor invest in $100,000 or more 
worth of Units of the Trusts under an 
investment letter representing that Units 
are purchased for investment and not 
resale to the public (or to make such a 
private placement to outside parties, 
which the Sponsor believes could only 
be done on a reduced or no load basis) 
wouild only increase the cost to the 
Sponsor of marketing the Units without 
creating any significant increase in the 
protection of Unitholders. 

2. Moreover, the Sponsor has agreed 
to comply with the provisions of Rule 
14a-3, except that the Trust will not 
restrict their portfolio investments to 
"eligible trust securities." Applicants 
contend that, in this context, depositing 
equity securities in the Trusts will not 
jeopardize investors to any greater 
extent than would an investment in 
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eligible trust securities. The same 
safeguards that are contained in Rule 
14a-3 have been incorporated in this 
request for relief and the structure of the 
Trusts described herein does not differ 
in substance from trusts that invest in 
debt securities which are afforded relief 
under Rule 14a-3. The mere fact that the 
portfolio is invested in equity rather 
than debt securities does not negate the 
effectiveness of the safeguards that will 
be put in place nor subject investors to 
any greater risk of loss due to 
investment in an undercapitalized 
investment company. Under such 
circumstances, an exemption from 
section 14(a) is consistent with the 
protection of investors and the purposes 
fairly intended by the policies and 
provisions of the 1940 Act. 

3. Section 19(b) of the 1940 Act and 
Rule 19b-l thereunder prohibit the 
distribution of capital gains more than 
once a year. While Applicants would 
not qualify for the exception to Rule 
19b-l stated in subparagraphs (b) or (c) 
because the Trusts will neither be 
investing in the securities of a 
“registered investment company” nor 
investing in "eligible trust securities,” 
they argue that the Trusts will not 
present the danger which Rule 19b-l is 
designed to prevent, since the Trust and 
its Sponsor have substantially no 
control over events (other than the 
selection of the portfolio) which might 
trigger capital gains. During any tax 
year, a Trust may receive amounts 
constituting capital gains resulting from 
the sale of Securities for purposes 
consistent with Rule 19b-l: i.e., to meet 
redemption requests, to maintain its 
"regulated investment company" status, 
or to protect against deterioration in the 
value of a Trust’s portfolio. Although the 
Sponsor does have control over the 
actual redemption of Units to the extent 
it makes a market in Units, it has no 
incentive to redeem or permit the 
redemption of units in order to generate 
capital gains for distributions to 
Unitholders. Distributions of principal 
will be clearly indicated in 
accompanying reports to Unitholders as 
a return of principal. Therefore, the 
granting of the exemption requested 
would be consistent with the purposes 
and policies of the 1940 Act and the 
interests of the Unitholders. 


Applicant's Condition 

Applicants will comply in all respect 
with the requirements of Rule 14a-3, 
except that the Trusts will not restrict 
their portfolio investments to "eligible 
trust securities”. 

For the SEC. by the Division of Investment 
Management, under delegated authority. 
Jonathan G. Katz, 

Secretary . 

|FR Doc. 90-11170 Filed 5-11-90; 8:45 amj 

SILLING COOE S010-01-M 


DEPARTMENT OF TRANSPORTATION 

Application for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits Filed Under 
Subpart Q During the Week Ended 
May 4, 1990 

The following applications for 
certificates of public convenience and 
necessity and foreign air carrier permits 
were filed under subpart Q of the 
Department of Transportation’s 
Procedural Regulations (See 14 CFR 
302.1701 et. seq.). The due date for 
answers, conforming application, or 
motion to modify scope are set forth 
below for each application. Following 
the answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases a 
final order without further proceedings. 

Docket Number: 46926. 

Dote filed: May 4,1990. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: June 4,1990. 

Description: Application of Federal 
Express Corporation, pursuant to 
section 401 of the Act and subpart Q of 
the Regulations, for issuance of an 
amended certificate of public 
convenience and necessity for route 
205-F, so as to authorize Federal 
Express to provide foreign air 
transportation of property and mail 
between a point or points in the United 
States, on the one hand, and a point or 
points in Fiji, on the other hand. 

Phyllis T. Kay lor. 

Chief. Documentary Services Division. 

|FR Doc. 90-11083 Filed 5-11-90, 8:45 am) 

BILLING CODE 4910-62-M 


Coast Guard 
ICGD8 90-061 

Vessel Certificates and Exemptions 
Under the International Regulations 
for Preventing Collisions at Sea (72 
COLREGS) 

agency: Coast Guard, DOT. 
action: Notice of granting of certificates 
of alternative compliance to vessels. 

summary: This notice lists commercial 
vessels granted Certificates of 
Alternative Compliance by the 
Commander, Eighth Coast Guard 
District, since 17 October 1988. This 
notice lists vessels which, due to their 
special construction and purpose, 
cannot comply fully with certain 
provisions of the International 
Navigation Rules for Preventing 
Collisions at Sea (72 COLREGS) without 
interfering with the vessel’s special 
functions. The intent of this notice is to 
advise the mariner of those vessels that 
have been granted Certificates of 
Alternative Compliance. 

EFFECTIVE DATE: May 14, 1990. 

FOR FURTHER INFORMATION CONTACT. 
Lieutenant Commander Robert L 
Knapp, USCG, c/o Commander. Eighth 
Coast Guard District (mvs). Hale Boggs 
Federal Building, room 1341, 501 
Magazine Street, New Orleans, LA 
70130-3396. Telephone (504) 589-6271. 
SUPPLEMENTARY INFORMATION: Under 
the provisions of subsection 1605(c) of 
title 33 United States Code, the Coast 
Guard publishes, in the Federal Register, 
a listing of vessels granted Certificates 
of Alternative Compliance. Certificates 
of Alternative Compliance are based on 
a determination that a vessel cannot 
comply fully with International Rules for 
light(s). shape(s), and sound signal 
provisions without interference with the 
vessel’s special function. The alternative 
allowed results in the closest possible 
compliance with Annex I of the 72 
COLREGS. The Eighth Coast Guard 
District has on record a total of 11 
vessels to which it granted Certificates 
of Alternative Compliance since 17 
October 1988. These vessels are 
incapable of complying with the 72 
COLREGS light provisions. Following is 
a list of commercial vessels that are not 
in compliance with the 72 COLREGS 
and have been issued Certificates of 
Alternative Compliance. 


Vessel 



Official No. 

Alternative Compliance 

Ft. Morgan ..... 

Ensco Causer 

Ensco Transporter 

. 


939553 

607642 

603298 

Carries its sidelights atop the pilothouse cabm. which is on the starboard side, immediate 'y 
forward of the masthead f»ght. 

Carnes the after masthead bght at a horizontal distance of some 12 M aft of the forward 
masthead light. 
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Vessel 

OffK»! No 

Alternative CompSance 

C-Tractor 1 

952220 

Carries the stemtight and the towing bght on the mam mast atop the pilothouse. 

C-Tractor 2 

954163 


C-Tractor 3 

959785 


C-Tractor 4 

959786 


Glacier Enterprise .....______ 

603561 

Carries the after masthead light at a horizontal distance of some 12 M aft of the forward 



masthead light 

Ensco Galleon 

602166 

Carries the after masthead light at a horizontal distance of some 11 M from the forward 

Ensco Schooner 

608347 

masthead light. 

Rita Candies _____..__ 

569491 

Camas the after masthead light at a horizontal distance of some 14 M aft of the forward 



masthead light. 


Dated: May 1.1090 
W. F. Merlin, 

Rear Admiral, US. Coast Guard. Commander, 
Eighth Coast Guard District. 

|FR Doc. 90-11112 Filed 5-11-90; 8:45 am) 

BILLING COO€ 4*10- 14-H 


DEPARTMENT OF THE TREASURY 
Office of the Secretary 

1 Department Circular—Public Debt Seriee— 
No. 14-90] 

Treasury Bonds of 2020 

Washington. May 3.1990. 

1. Invitation for Tenders 

1.1. The Secretary of the Treasury, 
under the authority of chapter 31 of title 
31, United States Code, invites tenders 
for approximately $10,000,000,000 of 
United States securities, designated 
Treasury Bonds of 2020 (CUSIP No. 
912810 EF1), hereafter referred to as 
Bonds. The Bonds will be sold at 
auction, with bidding on the basis of 
yield. Payment will be required at the 
price equivalent of the yield of each 
accepted bid. The interest rate on the 
Bonds and the price equivalent of each 
accepted bid will be determined in the 
manner described below. Additional 
amounts of the Bonds may be issued to 
Federal Reserve Banks for their own 
account in exchange for maturing 
Treasury securities. Additional amounts 
of the Bonds may also be issued at the 
average price to Federal Reserve Banks, 
as agents for foreign and international 
monetary authorities. 

2. Description of Securities 

2.1. The Bonds will be dated May 15, 
1990, and will accrue interest from that 
date, payable on a semiannual basis on 
November 15.1990, and each 
subsequent 6 months on May 15 and 
November 15 through the date that the 
principal becomes payable. They will 
mature May 15.1990, and will not be 
subject to call for redemption prior to 
maturity, in the event any payment date 
is a Saturday. Sunday, or other 
nonbusiness day. the amount due will 


be payable (without additional interest) 
on the next business day. 

2.2. The Bonds are subject to all taxes 
imposed under the Internal Revenue 
Code of 1954. The Bonds are exempt 
from all taxation now or hereafter 
imposed on the obligation or interest 
thereof by any Stale, any possession of 
the United States, or any local taxing 
authority, except as provided in 31 
U.S.C. 3124. 

23 . The Bonds will be acceptable to 
secure deposits of Federal public 
monies. They will not be acceptable in 
payment of Federal taxes. 

2.4. The Bonds will be issued only in 
book-entry form in a minimum amount 
of $1,000 and in multiples of that 
amount. They will not be issued in 
registered definitive or in bearer form. 

2.5. A Bond may be held in its fully 
constituted form or it may be divided 
into its separate Principal and Interest 
Components and maintained as such on 
the book-entry records of the Federal 
Reserve Banks, acting as fiscal agents of 
the United States. The provisions 
specifically applicable to the separation, 
maintenance, transfer, and 
reconstitution of Principal and Interest 
Components are set forth in section 6 of 
this circular. Subsections 2.1. through 
2.4. of this section are descriptive of 
Bonds in their fully constituted form; the 
description of the separate Principal and 
Interest components is set forth in 
section 6 of this circulur. 

2.6. The Department of the Treasury’s 
general regulations governing United 
States securities, i.e.. Department of the 
Treasury Circular No. 300. current 
revision (31 CFR part 306), as to the 
extent applicable to marketable 
securities issued in book-entry form, and 
the regulations governing book-entry 
Treasury Bonds. Notes, and Bills, os 
adopted and published as a final rule to 
govern securities held in the TREASURY 
DIRECT Book-Entry Securities System 
in Department of the Treasury Circular, 
Public Debt Series. No. 2-06 (31 CFR 
part 357), apply to the Bonds offered in 
this circular. 


3. Sale Procedures 

3.1. Tenders will be received at 
Federal Reserve Banks and Branches 
and at the Bureau of the Public Debt. 
Washington. DC 20239-1500, prior to 1 
p.m.. Eastern Daylight Saving time. 
Thursday. May 10.1990. Noncompetitive 
tenders as defined below will be 
considered timely if postmarked no later 
than Wednesday, May 9,1990, and 
received no later than Tuesday, May 15. 
1990. 

3.2. The par amount of Bonds bid for 
must be stated on each tender. The 
minimum bid is $1,000, and larger bids 
must be in multiples of that amount. 
Competitive tenders must also show the 
yield desired, expressed in terms of an 
annual yield with two decimals, e.g., 
7.10%. Fractions may not be used. 
Noncompetitive tenders must show the 
term “noncompetitive” on the tender 
form in lieu of a specified yield. 

3.3. A single bidder, as defined in 
Treasury’s single bidder guidelines, shall 
not submit noncompetitive tenders 
totaling more than $1,000,000 A 
noncompetitive bidder may not have 
entered into an agreement, nor make an 
agreement to purchase or sell or 
otherwise dispose of any 
noncompetitive awards of this issue 
prior to the deadline for receipt of 
tenders. 

3.4. Commercial banks, which for this 
purpose are defined as banks accepting 
demand deposits, and primary dealers, 
which for this purpose are defined as 
dealers who make primary markets in 
Government securities and are on the 
list of reporting dealers published by the 
Federal Reserve Bank of New York, may 
submit tenders for accounts of 
customers if the names of the customers 
and the amount for each customer are 
furnished. Others are permitted to 
submit tenders only for their own 
account. 

3.5. Tenders for their own account will 
be received without deposit from 
commercial banks and other banking 
institutions: primary dealers, as defined 
above; Federally-insured savings and 
loan associations: States, and their 
political subdivisions or 
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instrumentalities; public pension and 
retirement and other public funds; 
international organizations in which the 
United States holds membership; foreign 
central banks and foreign states; and 
Federal Reserve Banks. Tenders from all 
others must be accompanied by full 
payment for the amount of Bonds 
applied for, or by a guarantee from a 
commercial bank or a primary dealer of 
5 percent of the par amount applied for. 

3.6. Immediately after the deadline for 
receipt of tenders, tenders will be 
opened, followed by a public 
announcement of the amount and yield 
range of accepted bids. Subject to the 
reservations expressed in section 4, 
noncompetitive tenders will be accepted 
in full, and then competitive tenders will 
be accepted, starting with those at the 
lowest yields, through successively 
higher yields to the extent required to 
attain the amount offered. Tenders at 
the highest accepted yield will be 
prorated if necessary. After the 
determination is made as to which 
tenders are accepted, an interest rate 
will be established, at a Vs of one 
percent increment, which results in an 
equivalent average accepted price close 
to 100.000 and a lowest accepted price 
above the original issue discount limit of 
92.500. That stated rate of interest will 
be paid on all of the Bonds. Based on 
such interest rate, the price on each 
competitive lender allotted will be 
determined and each successful 
competitive bidder will be required to 
pay the price equivalent to the yield bid. 
Those submitting noncompetitive 
tenders will pay the price equivalent to 
the weighted average yield of accepted 
competitive tenders. Price calculations 
will be carried to three decimal places 
on the basis of price per hundred, e.g., 
99.923. and the determinations of the 
Secretary of the Treasury shall be Final. 
If the amount of noncompetitive tenders 
received would absorb ail or most of the 
offering, competitive tenders will be 
accepted in an amount sufficient to 
provide a fair determination of the yield. 
Tenders received from Federal Reserve 
Banks will be accepted at the price 
equivalent to the weighted average yield 
of accepted competitive tenders. 

3.7. Competitive bidders will be 
advised of the acceptance of their bids. 
Those submitting noncompetitive 
tenders will be notified only if the 
tender is not accepted in full, or when 
the price at the average yield is over 
par. 

4. Reservations 

4.1. The Secretary of the Treasury 
expressly reserves the right to accept or 
reject any or all tenders in whole or in 


part, to allot more or less than the 
amount of Bonds specified in Section 1, 
and to make different percentage 
allotments to various classes of 
applicants when the Secretary considers 
it in the public interest. The Secretary’s 
action under this Section is final. 

5. Payment and Delivery 

5.1. Settlement for the Bonds allotted 
must be made at the Federal Reserve 
Bank or Branch or at the Bureau of the 
Public Debt, wherever the tender was 
submitted. Settlement on Bonds allotted 
to institutional investors and to others 
whose tenders are accompanied by a 
guarantee as provided in section 3.5. 
must be made or completed on or before 
Tuesday. May 15,1990. Payment in full 
must accompany tenders submitted by 
all other investors. Payment must be in 
cash; in other funds immediately 
available to the Treasury; in Treasury 
bills, notes, or bonds maturing on or 
before the settlement date but which are 
not overdue as defined in the general 
regulations governing United States 
securities; or by check drawn to the 
order of the institution to which the 
tender was submitted, which must be 
received from institutional investors no 
later than Friday, May 11.1990. When 
payment has been submitted with the 
tender and the purchase price of the 
Bonds allotted is over par, settlement for 
the premium must be completed timely, 
as specified above. When payment has 
been submitted with the tender and the 
purchase price is under par, the discount 
will be remitted to the bidder. 

5.2. In every case where full payment 
has not been completed on time, an 
amount of up to 5 percent has not been 
completed on time, an amount of up to 5 
percent of the par amount of Bonds 
allotted shall, at the discretion of the 
Secretary of the Treasury, be forfeited to 
the United States. 

5.3. Registered definitive securities 
tendered in payment for the Bonds 
allotted and to be held in TREASURY 
DIRECT are not required to be assigned 
if the inscription on the registered 
definitive security is identical to the 
registration of the Bond being 
purchased. In any such case, the tender 
form used to place the Bonds allotted in 
TREASURY DIRECT must be completed 
to show all the information required 
thereon, or the TREASURY DIRECT 
account number previously obtained. 

6. Separability of Principal and Interest 

6.1. Under the Treasury's STRIPS 
Program (Separate Trading of Registered 
Interest and Principal of Securities), a 
Bond may be divided into its separate 
components and maintained as such on 


the book-entry records of the Federal 
Reserve Banks, acting as Fiscal Agents 
of the United States. The separate 
STRIPS components are: each future 
semiannual interest payment (referred 
to as an Interest Component) and the 
principal payment (referred to as the 
Principal Component). Each Interest 
Component and the Principal 
Component shall have an identifying 
designation and CUSIP number, which 
are set forth in Attachment A to this 
circular. 

6.2. Attachment A also provides the 
payable dates for the separate 
components. In the event any payment 
date is a Saturday, Sunday, or other 
nonbusiness day. the amount due will 
be payable (without additional interest) 
on the next business day. 

6.3. For a Bond to be separated into 
the components described in section 6.1, 
the par amount of the Bond must be in 
an amount which, based on the stated 
interest rate of the Bond, will produce a 
semiannual interest payment of $1,000 or 
a multiple of $1,000. Attachment B to 
this circular provides the minimum par 
amounts required to separate a security 
at various interest rates, as well as the 
interest payments corresponding to 
those minimum par amounts. Par 
amounts greater than the minimum 
amount must be in multiples of that 
amount. The minimum par amount for 
this offering will be provided in the 
public announcement of the amount and 
yield range of accepted bids. 

6.4. A Bond may be separated into its 
components at any time from the issue 
date until maturity. A request for 
separation must be made to the Federal 
Reserve Bank maintaining the account 
for the Bonds. Once a Bond has been 
separated into its components, the 
components may be maintained and 
transferred in multiples of $1,000. 

6.5. Interest Components and Principal 
Components in multiples of $1,000 will 
be accepted to secure deposits of 
Federal public monies. They will not be 
acceptable in payment of Federal taxes. 

6.6. Interest and Principal Components 
of separated securities may be 
reconstituted, i.e., restored to their fully 
constituted form, on the book-entry 
records of the Federal Reserve Banks. A 
Principal Component and all related 
unmatured Interest Components, in the 
appropriate minimum or multiple 
amounts previously announced, must be 
submitted together for reconstitution. 

6.7. Detached physical interest 
coupons, coupons held under the CUBES 
Program, or cash payments may not be 
substituted for missing Interest or 
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Principal Components. Any 
reconstitution request which does not 
comprise all of the necessary STRIPS 
components in the appropriate amounts 
will not be accepted. 

6.8. The book-entry transfer of each 
Interest Component and Principal 
Component included in a reconstitution 
transaction will be subject to the fee 
schedule generally applicable to 
transfers of book-entry Treasury 
securities. 

6.9. Unless otherwise provided in this 
offering circular, the Department of the 
Treasury’s genera] regulations governing 
United States securities apply to the 
Bonds separated into their components. 

7. General Provisions 

7.1. As fiscal agents of the United 
States, Federal Reserve Banks are 
authorized, as directed by the Secretary 
of the Treasury, to receive tenders, to 
make allotments, to issue such notices 
as may be necessary, to receive 
payment for, and to issue, maintain, 
service, and make payment on the 
Bonds. 

7.2. The Secretary of the Treasury 
may at any time supplement or amend 
provisions of this circular if such 


supplements or amendments do not 
adversely affect existing rights of 
holders of the Bonds. Public 
announcement of such changes will be 
promptly provided. 

7.3. The Bonds issued under this 
circular shall be obligations of the 
United States, whether held in the fully 
constituted form or as separate Interest 
and Principal Components, and, 
therefore, the faith of the United States 
Government is pledged to pay. in legal 
tender, principal and interest on the 
Bonds. 

7.4. Attachments A and B are 
incorporated as part of this circular. 
Gerald Murphy, 

Fiscal Assistant Secretary. 

Attachment A 

CUSIP Numbers and Designations for 
the Principal Component and Interest 
Components of Treasury Bonds of May 
15. 2020, CUSIP No. 912810 EF1 

The Principal Component is 
designated (Interest Rate) Treasury 
Principal (TPRN) 2020 due May 15. 2020, 
CUSIP No. 912803 AT 0. 


Interest Components 


Designation 

CUSIP 

No 

912833 

Designation 

CUSIP 

No 

912833 

Treasury Interest 


Treasury Interest 


(TINT) due 


(TINT) due 


Nov 15, 1990_ 

ER 7 

Nov. 15. 2005- 

FX 3 

May 15, 1991_ 

ESS 

May 15. 2006 

FY 1 

Nov 15. 1991_ 

ET 3 

Nov 15. 2006 

FZ 8 

May 15. 1992.. 

EUO 

May 15. 2007 . 

GA 2 

Nov 15. 1992..— 

EV 8 

Nov. 15. 2007 . 

GBO 

May 15. 1993 .... 

EW 6 

May 15. 2008_ 

GC 8 

Nov 15. 1993.. 

EX 4 

Nov 15. 2008 

GD 6 

May 15. 1994- 

EY2 

May 15, 2009 

GE4 

Nov 15. 1994 __ 

EZ 9 

Nov. 15.2009 

GF 1 

May 15. 1995.— 

FA 3 

May 15. 2010 ....... 

JU 5 

Nov 15. 1995 __ 

FB 1 

Nov. 15. 2010 

JV 3 

May 15. 1996_ 

FC 9 

May 15. 2011. 

JW 1 

Nov 15. 1996_ 

FD7 

Nov 15. 2011 _ 

JX 9 

May 15, 1997._ 

FE 5 

May 15. 2012_ 

JY 7 

Nov 15. 1997.._ 

FF 2 

Nov 15. 2012- 

J24 

May 15. 1998 v 

FGO 

May 15. 2013. 

KA 7 

Nov 15. 1998._ 

FH8 

Nov 15.2013 — 

KB 5 

May 15. 1999 _ 

FJ 4 

May 15. 2014. 

KC 3 

Nov 15. 1999 

FK 1 

Nov 15. 2014 

KD 1 

May 15. 2000. 

FI 9 

May 15. 2015. 

KE 9 

Nov 15.2000 _ 

FM 7 

Nov. 15. 2015.. 

KF 6 

May 15. 2001_ 

FN 5 

May 15. 2016 

KH 2 

Nov. 15. 2001_ 

FPO 

Nov. 15. 2016 

KK 5 

May 15. 2002- 

FQ 8 

May 15. 2017.. 

KM 1 

Nov. 15. 2002. 

FR8 

Nov 15. 2017. 

KP 4 

May 15. 2003 

FS 4 

May 15. 2018 

KRO 

Nov 15.2003. 

FT 2 

Nov 15. 2018_ 

KT 6 

May 15. 2004_ 

FU9 

May 15. 2019- 

KV 1 

Nov 15. 2004. 

FV 7 

Nov. 15. 2019_ 

KX 7 

May 15. 2005 

FW 5 

May 15. 2020. 

KZ2 
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I Department Circular—Public Debt Series— 
No. 13-90] 


Treasury Notes of May 15. 2000. Series 
B-2000 

Washington. May 3.1990. 

1. Invitation for Tenders 

1.1. The Secretary of the Treasury, 
under the authority of chapter 31 of title 
31, United States Code, invites tenders 
for approximately $10,000,000,000 of 
United States securities, designated 
Treasury Notes of May 15. 2000, Series 
B-2000 (CUSIP No. 912827 YW 6). 
hereafter referred to as Notes. The 
Notes will be sold at auction, with 
bidding on the basis of yield. Payment 
will be required at the price equivalent 
of the yield of each accepted bid. The 
interest rate on the Notes and the price 
equivalent of each accepted bid will be 
determined in the manner described 
below. Additional amounts of the Notes 
may be issued to Federal Reserve Banks 
for their own account in exchange for 
maturing Treasury securities. Additional 
amounts of the Notes may also be 
issued at the average price to Federal 
Reserve Banks, as agents for foreign and 
international monetary authorities. 

2. Description of Securities 

2.1. The Notes will be dated May 15. 
1990, and will accrue interest from that 
date, payable on a semiannual basis on 
November 15.1990, and each 
subsequent 0 months on May 15 and 
November 15 through the date that the 
principal becomes payable. They will 
mature May 15. 2000, and will not be 
subject to call for redemption prior to 
maturity. In the event any payment date 
is a Saturday, Sunday, or other 
nonbusiness day, the amount due will 
be payable (without additional interest) 
on the next business day. 

2.2. The Notes are subject to all taxes 
imposed under the Internal Revenue 
Code of 1954. The Notes are exempt 
from all taxation now or hereafter 
imposed on the objection or interest 
thereof by any State, any possession of 
the United States, or any local taxing 
authority, except as provided in 31 
U.S.C. 3124. 

2.3. The Notes will be acceptable to 
secure deposits of Federal public 
monies. They will not be acceptable in 
payment of Federal taxes. 

2.4. The Notes will be issued only in 
book-entry form in a minimum amount 
of $1,000 and in multiples of that 
amount. They will not be issued in 
registered definitive or in bearer form. 

2.5. A Note may be held in its fully 
constituted form or it may be divided 
into its separate Principal and Interest 


Components and maintained as such on 
the book-entry records of the Federal 
Reserve Banks, acting as fiscal agents of 
the United States. The provisions 
specifically applicable to the separation, 
maintenance, transfer, and 
reconstitution of Principal and Interest 
Components are set forth in section 6 of 
this circular. Subsections 2.1. through 

2.4. of this section are descriptive of 
Notes in their fully constituted form; the 
description of the separate Principal and 
Interest components is set forth in 
section 6 of this circular. 

2.6. The Department of the Treasury’s 
general regulations governing United 
States securities, i.e.. Department of the 
Treasury Circular No. 300, current 
revision (31 CFR part 306), as to the 
extent applicable to marketable 
securities issued in book-entry form, and 
the regulations governing book-entry 
Treasury Bonds, Notes, and Bills, as 
adopted and published as a final rule to 
govern securities held in the TREASURY 
DIRECT Book-Entry Securities System 
in Department of the Treasury Circular, 
Public Debt Series. No. 2-80 (31 CFR 
part 357), apply to the Notes offered in 
this circular. 

3. Sale Procedures 

3.1. Tenders will be received at 
Federal Reserve Banks and Branches 
and at the Bureau of the Public Debt, 
Washington. DC 20239-1500, prior to 1 
p.m.. Eastern Daylight Saving time. 
Wednesday, May 9.1990. 
Noncompetitive tenders as defined 
below will be considered timely if 
postmarked no later than Tuesday, May 
8,1990, and received no later than 
Tuesday. May 15,1990. 

3.2. The par amount of Notes bid for 
must be stated on each tender. The 
minimum bid is $1,000, and larger bids 
must be in multiples of that amount. 
Competitive tenders must also show the 
yield desired, expressed in terms of an 
annual yield with two decimals, e.g ., 
7.10%. Fractions may not be used. 
Noncompetitive tenders must show the 
term "noncompetitive” on the tender 
form in lieu of a specified yield. 

3.3. A single bidder, as defined in 
Treasury's single bidder guidelines, shall 
not submit noncompetitive tenders 
totaling more than $1,000,000. A 
noncompetitive bidder may not have 
entered into an agreement, nor make a 
agreement to purchase or sell or 
otherwise dispose of any 
noncompetitive awards of this issue 
prior to the deadline for receipt of 
tenders. 

3.4. Commercial banks, which for this 
purpose are defined as banks accepting 
demand deposits, and primary dealers. 


which for this purpose are defined as 
dealers who make primary markets in 
Government securities and are on the 
list of reporting dealers published by the 
Federal Reserve Bank of New York, may 
submit tenders for accounts of 
customers if the names of the customers 
and the amount for each customer are 
furnished. Others are permitted to 
submit tenders only for their own 
account. 

3.5. Tenders for their own account will 
be received without deposit from 
commercial banks and other banking 
institutions; primary dealers, as defined 
above; federally-insured savings and 
loan associations; States, and their 
political subdivisions or 
instrumentalities; public pension and 
retirement and other public funds; 
international organizations in which the 
United States holds membership; foreign 
central banks and foreign states; and 
Federal Reserve Banks. Tenders from all 
others must be accompanied by full 
payment for the amount of Notes 
applied for, or by a guarantee from a 
commercial bank or a primary dealer of 
5 percent of the par amount applied for. 

3.6. Immediately after the deadline for 
receipt of tenders, tenders will be 
opened, followed by a public 
announcement of the amount and yield 
range of accepted bids. Subject to the 
reservations expressed in section 4, 
noncompetitive tenders will be accepted 
in full, and then competitive tenders will 
be accepted, starting with those at the 
lowest yields, through successively 
higher yields to the extent required to 
attain the amount offered. Tenders at 
the highest accepted yield will be 
prorated if necessary. After the 
determination is made as to which 
tenders are accepted, an interest rate 
will be established, at a Vs of one 
percent increment, which results in an 
equivalent average accepted price close 
to 100.000 and a lowest accepted price 
above the original issue discount limit of 
97.500. That stated rate of interest will 
be paid on all of the Notes. Based on 
such interest rate, the price on each 
competitive tender allotted will be 
determined and each successful 
competitive bidder will be required to 
pay the price equivalent to the yield bid. 
Those submitting noncompetitive 
tenders will pay the price equivalent to 
the weighted average yield of accepted 
competitive tenders. Price calculations 
will be carried to three decimal places 
on the basis of price per hundred, e.g., 
99.923, and the determinations of the 
Secretary of the Treasury shall be final. 
If the amount of noncompetitive tenders 
received would absorb all or most of the 
offering, competitive tenders will be 
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accepted in an amount sufficient to 
provide a fair determination of the yield 
Tenders received from Federal Reserve 
Banks will be accepted at the price 
equivalent to the weighted average yield 
of accepted competitive tenders. 

3.7. Competitive bidders will be 
advised of the acceptance of their bids. 
Those submitting noncompetitive 
tenders will be notified only if the 
tender is not accepted in full, or when 
the price of the average yield is over 
par. 

4. Reservations 

4.1. The Secretary of the Treasury 
expressly reserves the right to accept or 
reject any or all tenders in whole or in 
part, to allot more or less than the 
amount of Notes specified in section 1, 
and to make different percentage 
allotments to various classes of 
applicants when the Secretary considers 
it in the public interest. The Secretary's 
action under this section is final. 

5. Fayment and Delivery 

5.1. Settlement for the Notes allotted 
must be made at the Federal Reserve 
Bank or Branch or at the Bureau of the 
Public Debt, wherever the tender was 
submitted. Settlement on Notes allotted 
to institutional investors and to other 
whose tenders are accompanied by a 
guarantee as provided in section 3.5. 
must be made or completed on or before 
Tuesday. May 15,1990. Payment in full 
must accompany tenders submitted by 
all other investors. Payment must be in 
cash; in other funds immediately 
available to the Treasury; in Treasury 
bills, notes, or bonds maturing on or 
before the settlement date but which are 
not overdue as defined in the general 
regulations governing United States 
securities; or by check drawn to the 
order of the institution to which the 
tender was submitted, which must be 
received from institutional investors no 
later than Friday. May 11.1990. When 
payment has been submitted with the 
tender and the purchase price of the 
Notes allotted is over par, settlement of 
the premium must be completed timely, 
as specified above. When payment has 
been submitted with the tender and the 
purchase price is under par, the discount 
will be remitted to the bidder. 

5.2. In every case where full payment 
has not been completed on time, an 
amount of up to 5 percent of the par 
amount of Notes allotted shall, at the 
discretion of the Secretary of the 
Treasury, be forfeited to the United 
States. 

5.3. Registered definitive securities 
tendered in payment for the Notes 


allotted and to be held in TREASURY 
DIRECTA are not required to be 
assigned if the inscription on the 
registered definitive security is identical 
to the registration of the Note being 
purchased. In any such case, the tender 
form used to place the Notes allotted in 
TREASURY DIRECT must be completed 
to show all the information required 
thereon, or the TREASURY DIRECT 
account number previously obtained. 

6. Separability of Principal and Interest 

6.1. Under the Treasury's STRIPS 
Program (Separate Trading of Registered 
Interest and Principal of Securities), a 
Note may be divided into its separate 
components and maintained as such on 
the book-entry records of the Federal 
Reserve Banks, acting as Fiscal Agents 
of the United States. The separate 
STRIPS components are: each future 
semiannual interest payment (referred 
to as the Principal Component). Each 
Interest Component and the Principal 
Component shall have an identifying 
designation and CUSIP number, which 
are set forth in Attachment A to this 
circular. 

6.2. Attachment A also provides the 
payable dates for the separate 
components. In the event any payment 
date is a Saturday, Sunday, or other 
nonbusiness day, the amount due will 
be payable (without additional interest) 
on the next business day. 

6.3. For a Note to be separated into 
the components described in section 6.1, 
the par amount of the Note must be in 
an amount which, based on the stated 
interest rate of the Note, will produce a 
semiannual interest payment of $1,000 or 
multiple of $1,000. Attachment B to this 
circular provides the minimum par 
amounts required to separate a security 
at various interest rates, as well as the 
interest payments corresponding to 
those minimum par amounts. Par 
amounts greater than the minimum 
amount must be in multiples of that 
amount. The minimum par amount for 
this offering will be provided in the 
public announcement of the amount and 
yield range of accepted bids. 

6.4. A Note may be separated into its 
components at any time from the issue 
date until maturity. A request for 
separation must be made to the Federal 
Reserve Bank maintaining the account 
for the Notes. Once a Note has been 
separated into its components, the 
components may be maintained and 
transferred in multiples of $1,000. 

6.5. Interest Components and Principal 
Components in multiples of $1,000 will 
be acceptable to secure deposits of 
Federal public monies. They will not be 
acceptable in payment of Federal taxes. 


6.6. Interest and Principal Components 
of separated securities may be 
reconstituted, i.e.. restored to their fully 
constituted form, on the book-entry 
records of the Federal Reserve Banks. A 
Principal Component and all related 
unmatured Interest Components, in the 
appropriate minimum or multiple 
amounts previously announced, must be 
submitted together for reconstitution. 

6.7. Detached physical interest 
coupons, coupons held under the CUBES 
Program, or cash payment may not be 
substituted for missing Interest or 
Principal Components. Any 
reconstitution request which does not 
comprise all of the necessary STRIPS 
components in the appropriate amounts 
will be accepted. 

6.8. The book-entry transfer of each 
Interest Component and Principal 
Component included in a reconstitution 
transaction will be subject to the fee 
schedule generally applicable to 
transfers of book-entry Treasury 
securities. 

6.9. Unless otherwise provided in this 
offering circular, the Department of the 
Treasury's general regulations governing 
United States securities apply to the 
Notes separated into their components. 

7. General Provisions 

7.1. As fiscal agents of the United 
States, Federal Reserve Banks are 
authorized, as directed by the Secretary 
of the Treasury, to receive tenders, to 
make allotments, to issue such notices 
as may be necessary, to receive 
payment for, and to issue, maintain, 
service, and make payment on the 
Notes. 

72. The Secretary of the Treasury 
may, at any time, supplement or amend 
provisions of this circular if such 
supplements or amendments do not 
adversely affect existing rights of 
holders of the Notes. Public 
announcement of such changes will be 
promptly provided. 

7.3. The Notes issued under this 
circular shall be obligations of the 
United States, whether held in the fully 
constituted form or as separate Interest 
and Principal Components, and. 
therefore, the faith of the Untied States 
Government is pledged to pay, in legal 
tender, principal and interest on the 
Notes. 

7.4. Attachments A and B are 
incorporated as part of this circular. 

Gerald Murphy. 

Fiscal Assistant Secretary. 
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Attachment A 

CUSIP Numbers and Designations for 
the Principal Component and Interest 
Components of Treasury Notes of May 
15, 2000, Series B-2000, CUSIP No. 
912827 YW 6 

The Principal Component is 
designated (Interest Rate) Treasury 
Principal (TPRN) Series B-2000 due May 
15. 2000. CUSIP No. 912820 AW 7. 


Interest Components 


De*9nabon 

CUSIP 

No 

912833 

Oa*gnation 

CU9P 

No. 

912633 

Treasury Interest 


Treasury »n{era*t 


(TINT) due 


(TINT) due 


Nov. 15. 1990 

ER 7 

Nov 15. 1995_ 

F8 1 

May 15. 1991_ 

ESS 

May 15. 1995_ 

FC 9 

Nov. 15. 1991_ 

ET 3 

I Nov. 15. 1996... 

FD7 

May 15. 1992-. 

EU0 

May 15. 1997_ 

FE5 

Nov 15. 1992 ... 

EV 9 

Nov 15. 1997._ 

FF 2 

May 15. 1993- 

EW6 

I May 15. 1996_ 

FOO 

Nov 15. 1993.. 

EX 4 

Nov 15. 1998_ 

FNfl 

May 15. 1994_ 

EY 2 

May 15 1999_ 

FJ 4 

Nov 15. 1994_ 

EZ 9 

, Nov 15. 1999 

FK 1 

May 15. 1995.- 

FA 3 

May 15. 2000. 

FI 9 


PILLING CODE 4410-40-M 



















MINIMUM FACE AMOUNTS WHICH ARE MULTIPLES OF $1000 REQUIRED IN ORDER TO PRODUCE INTEREST PAYMENTS THAT ARE MULTIPLES OF $1000. 

MINIMUM INTEREST MINIMUM INTEREST MINIMUM INTEHEST 

COUPON FACE PAYMENT COUPON FACE PAYMENT COUPON FACE PAYMENT 
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! Department Circular—Public Debt Series— 
No. 12-90] 

Treasury Notes of May 15,1993, Series 
T-1993 

Washington. May 3.1990. 

1. Invitation for Tenders 

1.1. The Secretary of the Treasury, 
under the authority of chapter 31 of title 
31. United States Code, invites tenders 
For approximately $10,500,000,000 of 
United States securities, designated 
Treasury Notes of May 15.1993. Series 
T-1993 (CUSIP No. 912827 YV 8). 
hereafter referred to as Notes. The 
Notes will be sold at auction, with 
bidding on the basis of yield. Payment 
will be required at the price equivalent 
of the yield of each accepted bid. The 
interest rate on the Notes and the price 
equivalent of each accepted bid will be 
determined in the manner described 
below. Additional amounts of the Notes 
may be issued to Federal Reserve Banks 
for their own account in exchange for 
maturing Treasury securities. Additional 
amounts of the Notes may also be 
issued at the average price to Federal 
Reserve Banks, as agents for foreign and 
international monetary authorities. 

2. Description of Securities 

2.1. The Notes will be dated May 15, 
1990, and will accrue interest from that 
date, payable on a semiannual basis on 
November 15.1990, and each 
subsequent 0 months on May 15 and 
November 15 through the date that the 
principal becomes payable. They will 
mature May 15.1993, and will not be 
subject to call for redemption prior to 
maturity. In the event any payment date 
is a Saturday. Sunday, or other 
nonbusiness day. the amount due will 
be payable (without additional interest) 
on the next business day. 

2.2. The Notes are subject to all taxes 
imposed under the Internal Revenue 
Code of 1954. The Notes are exempt 
from all taxation now or hereafter 
imposed on the obligation or interest 
thereof by any State, any possession of 
the United States, or any local taxing 
authority, except as provided in 31 
U.S.C. 3124. 

2.3. The Noted will be acceptable to 
secure deposits of Federal public 
monies. They will not be acceptable in 
payment of Federal taxes. 

2.4. The Notes will be issued only in 
book-entry form in a minimum amount 
of $5,000 and in multiples of that 
amount. They will not be issued in 
registered definitive or in bearer form. 

2.5. The Department of the Treasury’s 
general regulations governing United 
States securities. I.e., Department of the 
Treasury Circular No. 300. current 


revision (31 CFR part 306). as to the 
extent applicable to marketable 
securities issued in book-entry form, and 
the regulations governing book-entry 
Treasury Bonds. Notes, and Bills, as 
adopted and published as a final rule to 
govern securities held in the TREASURY 
DIRECT Book-Entry Securities System 
in Department of the Treasury Circular. 
Public Debt Series, No. 2-86 (31 CFR 
part 357). apply to the Notes offered in 
this circular. 

3. Sale Procedures. 

3.1. Tenders will be received at 
Federal Reserve Banks and Branches 
and at the Bureau of the Public Debt. 
Washington, D.C. 20239-1500. prior to 1 
p.m.. Eastern Daylight Saving time. 
Tuesday. May 8.1990. Noncompetitive 
tenders as defined below will be 
considered timely if postmarked no later 
than Monday. May 7,1990, and received 
no later than Tuesday. May 15.1990. 

3.2. The par amount of Notes bid for 
must be stated on each tender. The 
minimum bid is $5,000. and larger bids 
must be in multiples of that amount. 
Competitive tenders must also show the 
yield desired, expressed in terms of an 
annual yield with two decimals, e.g., 
7.10%. Fractions may not be used. 
Noncompetitive tenders must show the 
term "noncompetitive" on the tender 
form in lieu of a specified yield. 

3.3. A single bidder, as defined m 
Treasury’s single bidder guidelines, shall 
not submit noncompetitive tenders 
totaling more than $1,000,000. A 
noncompetitive bidder may not have 
entered into an agreement, nor make an 
agreement to purchase or sell or 
otherwise dispose of any 
noncompetitive awards of this issue 
prior to the deadline for receipt of 
tenders. 

3.4. Commercial banks, which for this 
purpose are defined as banks accepting 
demand deposits, and primary dealers, 
which for this purpose are defined as 
dealers who make primary markets in 
Government securities and are on the 
list of reporting dealers published by the 
Federal Reserve Bank of New York, may 
submit tenders for accounts of 
customers if the names of the customers 
and the amount for each customer are 
furnished. Others are permitted to 
submit tenders only for their own 
account. 

3.5. Tenders for their own account will 
be received without deposit from 
commercial banks and other banking 
institutions; primary dealers, as defined 
above; federally-insured savings and 
loan associations; States, and their 
political subdivisions or 
instrumentalities; public pension and 
retirement and other public funds; 


international organizations in which the 
United States holds membership; foreign 
central banks and foreign states; and 
Federal Reserve Banks. Tenders from all 
others must be accompanied by full 
payment for the amount of Notes 
applied for, or by a guarantee from a 
commercial bank or a primary dealer of 
5 percent of the par amount applied for. 

3.8. Immediately after the deadline for 
receipt of tenders, lenders will be 
opened, followed by a public 
announcement of the amount and yield 
range of accepted bids. Subject to the 
reservations expressed in section 4. 
noncompetitive tenders will be accepted 
in full, and then competitive tenders will 
be accepted, starting with those at the 
lowest yields, through successively 
higher yields to the extent required to 
attain the amount offered. Tenders at 
the highest accepted yield will be 
prorated if necessary. After the 
determination is made as to which 
tenders are accepted, an interest rate 
will be established, at a V» of one 
percent increment, which results in an 
equivalent average accepted price close 
to 100.000 and a lowest accepted price 
above the original issue discount limit of 
99.250. That stated rate of interest will 
be paid on all of the Notes. Based on 
such interest rate, the price on each 
competitive tender allotted will be 
determined and each successful 
competitive bidder will be required to 
pay the price equivalent to the yield bid. 
Those submitting noncompetitive 
tenders will pay the price equivalent to 
the weighted average yield of accepted 
competitive tenders. Price calculations 
will be carried to three decimal places 
on the basis of price per hundred e.g.. 
99.923, and the determinations of the 
Secretary of the Treasury shall be final. 
If the amount of noncompetitive tenders 
received would absorb all or most of the 
offering, competitive tenders will be 
accepted in an amount sufficient to 
provide a fair determination of the yield. 
Tenders received from Federal Reserve 
Banks will be accepted at the price 
equivalent to the weighted average yield 
of accepted competitive tenders. 

3.7. Competitive bidders will be 
advised of the acceptance of their bids. 
Those submitting noncompetitive 
tenders will be notified only if the 
tender is not accepted in full, or when 
the price at the average yield is over 
par. 

4. Reservations 

4.1. The Secretary of the Treasury 
expressly reserves the right to accept or 
reject any or all tenders in whole or in 
part, to allot more or less than the 
amount of Notes specified in section 1, 
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and to make different percentage 
allotments to various classes of 
applicants when the Secretary considers 
it in the public interest. The Secretary’s 
action under this section is final. 

5. Payment and Delivery 

5.1. Settlement for the Notes allotted 
must be made at the Federal Reserve 
Bank or Branch or at the Bureau of the 
Public Debt, wherever the tender was 
submitted. Settlement on Notes allotted 
to institutional investors and to others 
whose tenders are accompanied by a 
guarantee as provided in section 3.5. 
must be made or completed on or before 
Tuesday, May 15.1990. Payment in full 
must accompany tenders submitted by 
all other investors. Payment must be in 
cash; in other funds immediately 
available to the Treasury; in Treasury 
bills, notes, or bonds maturing on or 
before the settlement date but which are 
not overdue as defined in the general 
regulations governing United States 
securities; or by check drawn to the 
order of the institution to which the * 
tender was submitted, which must be 
received from institutional investors no 
later than Friday, May 11,1990. When 
payment has been submitted with the 
tender and the purchase price of the 
Notes allotted is over par, settlement for 
the premium must be completed timely, 
as specified above. When payment has 
been submitted with the tender and the 
purchase price is under par, the discount 
will be remitted to the bidder. 

5.2. In every case where full payment 
has not been completed on time, an 
amount of up to 5 percent of the par 
amount of Notes allotted shall, at the 
discretion of the Secretary of the 
Treasury, be forfeited to the United 
States. 

5.3. Registered definitive securities 
tendered in payment for the Notes 
allotted and to be held in TREASURY 
DIRECT are not required to be assigned 
if the inscription on the registered 
definitive security is identical to the 
registration of the note being purchased. 
In any such case, the tender form used 
to place the Notes allotted in 
TREASURY DIRECT must be completed 
to show all the information required 
thereon, or the TREASURY DIRECT 
account number previously obtained. 

6. General Provisions 

6.1. As fiscal agents of the United 
States, Federal Reserve Banks are 
authorized, as directed by the Secretary 
of the Treasury, to receive tenders, to 
make allotments, to issue such notices 
as may be necessary, to receive 
payment for. and to issue, maintain, 
service, and make payment on the 
Notes. 


6.2. The Secretary of the Treasury 
may. at any time, supplement or amend 
provisions of this circular if such 
supplements or amendments do not 
adversely affect existing rights of 
holders of the Notes. Public 
announcement of such changes will be 
promptly provided. 

6.3. The Notes issued under this 
circular shall be obligations of the 
United States, and, therefore, the faith of 
the United States Government is 
pledged to pay, in legal tender, principal 
and interest on the Notes. 

Cerald Murphy, 

Fiscal Assistant Secretary. 

[FR Doc. 90-11279 Filed 5-10-90; 3:45 pm) 
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Public Information Collection 
Requirements Submitted to OMB for 
Review 

Dated: May 8.1990. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub.L 95-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 2224,1500 Pennsylvania 
Avenue, NW., Washington, DC 20220. 

Internal Revenue Service 

OMB Number: 1545-0996. 

Form Number: None. 

Type of Review: Extension. 

Title: Required distributions from 
qualified plans and individual 
retirement plans. 

Description: The proposed regulations 
provide rules regarding the minimum 
distribution requirements applicable to 
§ 403(b) contracts and accounts. Such 
minimum distribution rules do not apply 
to benefits accrued before January 1, 
1987. 

Respondents: State or local 
governments. Non-profit institutions. 

Estimated Number of Respondents: 1. 

Estimated Burden Hours Per 
Response: 1 hour. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden: 1 
hour. 

Clearance Officer: Garrick Shear (202) 

535-4297, Internal Revenue Service. 

room 5571.1111 Constitution Avenue, 

NW.. Washington. DC 20224. 


OMB Reviewer: Milo Sunderhauf (202) 
395-6880. Office of Management and 
Budget, room 3001, New Executive 
Office Building. Washington. DC 
20503. 

Lois K. Holland, 

Departmental Reports . Management Officer. 
|FR Doc. 90-11103 Filed 5-11-90; 8:45 am) 

BILLING CODE 4830-01-M 


Customs Service 
[T.D. 90-401 

Reinstatement of Individual Customs 
Broker License No. 5987 Issued to 
Albert Kazangian; Technical 
Correction 

agency: U.S. Customs Service, 
Treasury. 

action: General notice. 

summary: The individual Customs 
broker license No. 5987 issued to Albert 
Kazangian, which was revoked on 
March 5,1990, pursuant to section 641, 
Tariff Act of 1930, as amended (19 
U.S.C. 1641) and 8111.74 of the Customs 
Regulations (19 CFR 111.74) notice of 
which appeared under T.D. 90-19 on 
page 9822 of the Federal Register dated 
March 15,1990, has been temporarily 
reinstated. 

Dated: April 26,1990. 

Victor G. Weeren, 

Director. Office of Trade Operations. 

|FR Doc. 90-11183 Filed 5-11-90: 8:45 am] 

BILLING CODE 4820-02-M 


Office of Thrift Supervision 

Capitol Federal Savings and Loan 
Association of Denver; Appointment of 
Conservator 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2) (B) and (H) of the Home Owners’ 
Loan Act of 1933, as amended by section 
301 of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989. 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Conservator for 
Capitol Federal Savings and Loan 
Association of Denver, Aurora, 

Colorado (“Association”), on May 4, 
1990. 

Dated: May 8.1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executive Secretary. 

(FR Doc. 9Q-11099 Filed 5-11-90: 8:45 am| 
BILLING CODE 6720-01-M 











Federal Register / Vol. 55, No. 93 / Monday, May 14, 1990 / Notices 


20019 


Mutual Aid Federal Savings and Loan 
Association; Appointment of 
Conservator 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2) (B) and (H) of the Home Owners’ 
Loan Act of 1933. as amended by section 
301 of the Financial Institutions Reform. 
Recovery, and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Conservator for 
Mutual Aid Federal Savings and Loan 
Association, Manasquan, New Jersey 
(“Association”), on May 4, 1990. 

Dated: May 8.1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington. 

Executive Secretary. 

|FR Doc. 90-11096 Filed 5-11-90; 8:45 am) 

8ILLING COOE 6720-01-41 


Security Federal Savings Bank; 
Appointment of Conservator 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2) (A) and (B) of the Home Owners’ 
Loan Act of 1933, as amended by section 
301 of the Financial Institutions Reform. 
Recovery and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Conservator for 
Security Federal Savings Bank, 

Carlsbad, New Mexico (“Association”) 
on May 4. 1990. 

Dated: May 8. 1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington. 

Executive Secretary. 

|FR Doc. 90-11100 Filed 5-11-90; 8:45 am) 

8ILUNG CODE 6720-01-41 


American Institute Savings 
Association, F.A.; Appointment of 
Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(F) of the Home Owners’ Loan 
Act of 1933. as amended by section 301 
of the Financial Institutions Reform, 
Recovery and Enforcement Act of 1989. 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for 
American Interstate Savings 
Association, F.A., Los Angeles. 
California (“Association”) on May 4. 
1990. 

Dated: May 8, 1990. 


By the Office of Thrift Supervision. 
Nadine Y. Washington, 

Executive Secretary. 

|FR Doc. 90-11094 Filed 5-11-90: 8:45 um( 
BILLING COOE 6720-01-41 


Arrowhead Pacific Federal Savings 
Bank; Replacement of Conservator 
With a Receiver 

Notice is hereby given that, pursuant 
to the authority contained in subdivision 
(F) of section 5(d)(2) of the Home 
Owners’ Loan Act of 1933, as amended 
by section 301 of the Financial 
Institutions Reform. Recovery and 
Enforcement Act of 1989, the Office of 
Thrift Supervision has duly replaced the 
Resolution Trust Corporation as 
Conservator for Arrowhead Pacific 
Federal Savings Bank. San Bernardino, 
California (“Association”), with the 
Resolution Trust Corporation as sole 
Receiver for the Association on May 4, 
1990. 

Dated: May 8.1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington. 

Executive Secretary. 

|FR Doc. 90-11092 Filed 5-11-90; 8:45 am) 

BILLING CODE 6720-01-41 


Barber County Savings and Loan 
Association; Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(F) of the Home Owners’ Loan 
Act of 1933, as amended by section 301 
of the Financial Institutions Reform. 
Recovery, and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for The 
Barber County Savings and Loan 
Association. Medicine Lodge, Kansas 
(“Association”), on May 4.1990. 

Dated: May 8,1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington. 

Executive Secretary. 

|FR Doc. 90-11088 Filed 5-11-90; 8:45am| 
BILLING CODE 6720-01-41 


Fidelity Federal Savings Bank; 
Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(F) of the Home Owner’s Loan 
Act of 1933. as amended by section 301 
of the Financial Institutions Reform. 
Recovery, and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 


Corporation as sole Receiver for Fidelity 
Federal Savings Bank, Corinth, 
Mississippi (“Savings Bank”), on May 4. 
1990. 

Dated: May 8.1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington. 

Executive Secretary. 

|FR Doc. 90-11101 Filed 5-11-90; 8:45 am| 
BILLING CODE 6720-01-41 


First Federal Savings Bank and Trust; 
Appointment of Conservator 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2) (B) and (H) of the Home Owner’s 
Loan Act of 1933, as amended by section 
301 of the Financial Institutions Reform. 
Recovery, and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Conservator for 
First Federal Savings Bank and Trust, 
Independence. Missouri (“Savings 
Bank”) on May 4,1990. 

Dated: Muy 8.1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington. 

Executive Secretary. 

|FR Doc. 90-11089 Filed 5-11-90; 8:45 am| 
BILLING CODE 6720-01-11 


First Savings Bank and Trust, F.S.B.; 
Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(A) of the Home Owner’s Loan 
Act of 1933, as amended by section 301 
of the Financial Institutions Reform. 
Recovery, and Enforcement Act of 1989. 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for First 
Savings Bank and Trust. F.S.B., 
Independence, Missouri. (“Savings 
Bank"), on May 4.1990. 

Dated: May 8.1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington. 

Executi ve Secretary. 

|FR Doc. 9<M10901 Filed 5-11-90; 8:45 am) 

BILLING CODE 6720-01-44 


Guaranty Federal Savings and Loan 
Association; Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(F) of the Home Owner’s Loan 
Act of 1933, as amended by section 301 
of the Financial Institutions Reform. 
Recovery, and Enforcement Act of 1989. 
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the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for 
Guaranty Federal Savings and Loan 
Association. Birmingham. Alabama 
{'‘Association”), on May 4,1990. 

Dated: May 8.1990, 

By the Office of Thrift Supervision. 

Nadine Y. Washington. 

Executive Secretary. 

|FR Doc. 90-11097 Filed 5-11-90: 8;45 am| 

BILLING CODE 6720-01-11 


La Hacienda Savings Association; 
Replacement of Conservator With a 
Receiver 

Notice is hereby given that, pursuant 
to the authority contained in subdivision 
(F) of section 5(d)(2) of the Home 
Owners' Loan Act of 1933, as amended 
by section 301 of the Financial 
Institutions Reform, Recovery and 
Enforcement Act of 1989. the Office of 
Thrift Supervision duly replaced the 
Resolution Trust Corporation as 
Conservator for La Hacienda Savings 
Association, San Antonio, Texas 
("Association”), with the Resolution 
Trust Corporation as sole Receiver for 
the Association on May 4.1990. 

Dated: May 8.1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington. 

Executive Secretary. 

[FR Doc. 90-11093 Filed 5-11-90; 8:45 ara| 
BILLING CODE 0720-01-M 


Mutual Aid Savings and Loan 
Association; Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(A) of the Home Owners* Loan 
Act of 1933. as amended by section 301 
of the Financial Institutions Reform, 
Recovery and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for Mutual 
Aid Savings and Loan Association, 
Manasquan, New Jersey 
("Association”), on May 4.1990. 


Dated: May 8,1990. 

By Ihe Office of Thrift Supervision. 
Nadine Y. Washington, 

Executive Secretary. 

|FR Doc. 90-11095 Filed 5-11-90; 8:45 am| 
BILLING CODE 6720-01-11 


Peoples Savings and Loan 
Association; Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(F) of the Home Owners' Loan 
Act of 1933, as amended by section 301 
of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for Peoples 
Savings and Loan Association, Parsons. 
Kansas ("Association”), on May 4,1990. 

Dated: May 8,1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executive Secretary. 

(FR Doc. 90-11098 Filed 5-11-90; 8:45 am] 
BILLING CODE 6720-01-M 


Appointment of Receiver; Security 
Savings Bank, F.S.B. 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(A) of the Home Owners’ Loan 
Act of 1933, as amended by section 301 
of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation a9 sole Receiver for 
Security Savings Bank. F.S.B.. Carlsbad. 
New Mexico ("Association”), on May 4, 
1990. 

Doted: May 8.1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executi ve Secretory. 

|FR Doc. 90-11102 Filed 5-11-90; 8 45 am] 
BILLING CODE 6720-01-M 


United Guaranty Federal Savings 
Bank; Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(F) of the Home Owners’ Loan 
Act of 1933. as amended by section 301 
of the Financial Institutions Reform. 
Recovery, and Enforcement Act of 1989. 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for United 
Guaranty Federal Savings Bank, and 
Tullahoma, Tennessee. Docket No. 7512. 
on May 4,1990. 

Dated: May 8.1990. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executive Secretary. 

|FR Doc. 90-11091 Filed 5-11-90; 8:45 am| 

BILLING CODE €720-01-41 


[AC-20; OTS No. 0212) 

Capitol Federal Savings Bank, Lansing, 
Ml; Final Action; Approval of 
Conversion Application 

Date: May 2.1990. 

Notice is hereby given that on April 
25.1990, the designee of the Chief 
Counsel, Office of Thrift Supervision, 
acting pursuant to the authority 
delegated to him, approved the 
application of Capitol Federal Savings 
Bank, Lansing. Michigan, for permission 
to convert to the stock form of 
organization. Copies of the application 
are available for inspection at the 
Secretariat, Office of Thrift Supervision. 
1700 G Street, NW.. Washington, DC 
20552, and District Director. Office of 
Thrift Supervision, 8250 Woodfield 
Crossing Blvd., Suite 305, Indianapolis, 
Indiana 46240. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Executh'e Secretary. 

|FR Doc. 90-11087 Filed 5-11-90; 8:45 am| 

BILLING CODE €720-01-M 
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This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Acf (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 


UNITED STATES INTERNATIONAL TRADE 
COMMISSION 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 55 FR 

19143—dated May 8.1990. 

CANCELLATION OF THE MEETING 
SCHEDULED FOR: 11:00 a.m.. Monday, 
May 14.1990. 

Notice is given that a Commission 
meeting was scheduled at 11:00 a.m., on 
May 14.1990 in conformity with 19 
CFR 201.35(c)(1). Pursuant to 19 CFR 
201.37(b), the Commission has voted to 
cancel the meeting scheduled for May 
14.1990. The Commission affirms that 
no earlier notice of the cancellation was 
possible, and directed the issuance of 
this notice at the earliest practicable 
time. 

CONTACT PERSON FOR MORE 
information: Kenneth R. Mason. 
Secretary. (202) 252-1000. 

Dated: May 10.1990. 

Kenneth R. Mason. 

Secretary . 

(FR Doc. 90-11288 Filed 5-10-90; 2:09 p.m.) 

BILLING COOE 7020-02-11 


LEGAL SERVICES CORPORATION 

Board of Directors Meeting 

TIME AND DATE: A meeting of the Board 

of Directors will be held on May 21, 

1990. The meeting will commence at 9:00 
a.m. 

place: Hyatt Regency Crystal City, 2799 
Jefferson Davis Highway, Potomac 111 A 
IV. Arlington, VA 22202, (703) 418-1234. 
status OF meeting: Open [A portion of 
the meeting may be closed subject to the 
recorded vote of a majority of the Board 
of Directors to discuss personnel, 
privileged or confidential, personal, 
investigatory and litigation matters 
under the Government in the Sunshine 
Act (5 U.S.C. 552b (c) (2), (4), (5). (7), and 
(10) and 45 CFR 1622.5 (a), (c). (d). (e). 

(0. and (h)|. 

matters to be considered: A portion 
of the meeting may be closed for the 
reasons cited above, subject to an 
advance recorded vote of a majority of 
the Board of Directors. 

t. Approval of Agenda. 

2. Approval of Minutes 


—April 30.1990 

3. Chairman’s Remarks. 

(a) Review of Congressional Inquiries. 

(b) Status Report of Presidential Search. 

(c) Review of the General Accounting 
Office’s report on Inspectors General. 
April 1990. 

4. President’s Report. 

5. Review by General Counsel of Statutory 

and Regulatory Responsibilities of 
Directors. President. Other Officers, and 
Grantees. 

6. Review of Proposed Change(s) in LSC 

Officers; and Review of Contractual 
Arrangements of LSC Officers. 

7. Report Regarding Acceptable Legislative 

Lobbying Activities for Directors, 
President, Other Officers, and 
Corporation Staff. 

8. Report on Access by LSC to Recipients’s 

Employment Verification and Accounting 
(EVA) Files. 

9. Review of Competitive Bidding Ideas or 

Proposals. 

CONTACT PERSON FOR MORE 
information: Maureen R. Bozell, 
Executive Office, (202) 863-1839. 

Date Issued: May 10,1990. 

Maureen R. Bozell, 

Corporation Secretary. 

(FR Doc. 90-11314 Filed 5-10-90; 3:43 pm] 
BILLING COOE 7050-01-* 


POSTAL SERVICE BOARD OF GOVERNORS 

Vote to Close Meeting 

At its meeting on May 7,1990, the 
Board of Governors of the United States 
Postal Service voted unanimously to 
close to public observation its meeting 
scheduled for June 4.1990, in 
Anchorage, Alaska. The members will 
discuss possible strategies in collective 
bargaining negotiations. 

The meeting is expected to be 
attended by the following persons: 
Governors Alvarado, del Junco, 
Griesemer, Hall. Mackie, Nevin, Pace, 
Ryan and Setrakian; Postmaster General 
Frank. Deputy Postmaster General 
Coughlin, Secretary to the Board Harris, 
and General Counsel Hughes. 

The Board determined that pursuant 
to section 552b(c)(3) of Title 5. United 
States Code, and section 7.3(c) of Title 
39, Code of Federal Regulations, this 
portion of the meeting is exempt from 
the open meeting requirement of the 
Government in the Sunshine Act [5 
U.S.C. 552b(b)J because it is likely to 
disclose information prepared for use in 
connection with the negotiation of 
collective bargaining agreements under 
Chapter 12 of Title 39. United States 


Code, which is specifically exempted 
from disclosure by section 410(c)(3) of 
Title 39. United States Code. 

In accordance with section 552b(f)(l) 
of title 5, United States Code, and 
section 7.6(a) of title 39. Code of Federal 
Regulations, the General Counsel of the 
United States Postal Service has 
certified that in his opinion the meeting 
may properly be closed to public 
observation pursuant to section 
552b(c)(3) of title 5. United States Code; 
section 410(c)(3) of title 39 United States 
Code; and section 7.3(c) of title 39, Code 
of Federal Regulations. 

Requests for information about the 
meeting should be addressed to the 
Secretary of the Board, David F. Harris, 
at (202) 268-4800. 

David F. Harris, 

Secretory. 

[FR Doc. 90-11291 Filed 5-10-90; 3:00 pmj 

BILLING COOE 7710-12-M 


TENNESSEE VALLEY AUTHORITY 

[Meeting No. 1429] 

TIME AND DATE: 10 a m. (EDT), 
Wednesday. May 16,1990. 

PLACE: TV A Knoxville Office Complex, 
400 West Summit Hill Drive. Knoxville. 
Tennessee. 

status: Open. 

agenda: Approval of minutes of meeting 
held on April 19.1990. 

ACTION items: 

New Business 
B—Purchase Awards 
Bl. Award of Purchase Contract to 
Babcock A Wilcox Company for Reheater 
Elements—Shawnee Fossil Plant (Negotiation 
CA-77865A). 

B2. Award of Purchase Contract to 
Southwestern Engineering Company for 
Feedwater Heaters—Widows Creek Fossil 
Plant (Negotiation GA-77815A). 

B3. Indefinite Quantity Term Agreement to 
Diamond Power Specialty Company for 
Genuine Repair Parts. Assemblies, and 
Services—Any TVA Fossil Plant (Negotiation 
CA-95382A). 

B4. Indefinite Quantity Term Agreement to 
Ingersoll-Rand Company for Genuine Pump 
Parts—Any TVA Fossil or Hydro Plant 
(Negotiation GT-95394A). 

B5. Contract Amendment to Pooled 
Equipment Inventory Company for Pooled 
Equipment Inventory Program—Various 
Nuclear Plants (Contract 80P65-171227). 

B6. Indefinite Quantity Term Contract to 
Oracle Corporation for Software and 
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Service*—Information Services (Request for 
Proposal YB-93697C). 

137. Award of Purchase Contract to 
Westinghouse Electric Corporation to Furnish 
and Install RICI-Flex Stator Winding on Unit 
1—Sequoyah Nuclear Plant (Request for 
Proposal NP-84924B). 

E—Real Property Transactions 
El. Deed Modification and Agreement 
Supplement Affecting Approximately 13.5 
Acres of Melton Hill Reservoir Land in 
Anderson County. Tennessee. 

E2. Sale of Seven Noncommercial. 
Nonexclusive Permanent Easements 
Affecting n Total of 0.31 Acre of Tellico 
Reservoir Shoreland in Loudon and Monroe 
Counties. Tennessee. 

E3. Sale of Permanent Easement Affecting 
34.2 Acres of Tellico Reservoir Land in 
Monroe County. Tennessee. 


E4. Sale of Land Affecting 0.67 Acre of 
Former TVA Land on Hiwassee Reservoir in 
Cherokee County. North Carolina. 

E5. Abandonment of Flowage Easement 
Rights Affecting 1.67 Acres of Nickajack 
Reservoir Land in Hamilton County. 
Tennessee. 

E0. Grant of Permit and Right-of-Way 
Affecting Approximately 0.65 Acre of Watts 
Dar Reservoir Land in Roane County. 
Tennessee. 

F—Unclassified 

Fl. Filing of Condemnation Cases. 

F2. Supplement No. 1 to Personal Services 
Contract No. TV-78378T with CLI Technical 
Services, Inc. 

Information Item 

1. Recommendations Resulting from the 
54th Annual Wage Conference 1909-90— 


Hourly and Annual Trades and Labor 

Employees. 

CONTACT PERSON FOR MORE 

information: Alan Carmichael, 
Manager. Media Relations, or a member 
of his staff can respond to requests for 
information about this meeting. Call 
(615) 632-6000. Knoxville, Tennessee. 
Information is also available at TVA’s 
Washington Office (202) 479-4412. 

Dated: May 9. 1990. 

Edward S. Christenbury, 

General Counsel and Secretary. 

|FR Doc. 90-11254 Filed 5-10-90:1.38 pmj 

BILLING CODE «120-0V4(I 







Corrections 


This section of the FEDERAL REGISTER 
contains editonal corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

7 CFR Part 300 
[Docket 89-164] 

Importation of Grapes From Australia 

Correction 

In the correction to proposed rule 
document 90-2695 appearing on page 
17530, in the issue of Wednesday, April 
25,1990, in the heading, the CFR citation 
should read as set forth above. 

BILUNG CODE 150541-0 


DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 
7 CFR Part 220 

School Breakfast Program; Program 
Outreach 

Correction 

In proposed rule document 90-10560 
beginning on page 18908 in the issue of 
Monday, May 7,1990, make the 
following correction: 


Federal Register 

VoL 55, No. 93 
Monday. May 14. 1990 


On page 18908, in the third column, in 
the last complete paragraph, in the third 
from last line, “30,000” should read 
“50.000“. 

BILLING CODE 150541-0 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Establishment, Amendment and 
Cancellation of Import Limits and 
Subllmits, Amendment to a Restraint 
Period and Amendment of Visa 
Requirements for Certain Cotton, 

Wool and Man-Made Fiber Textile 
Products Produced or Manufactured In 
the United Mexican States 

Correction 

In notice document 90-9285 beginning 
on page 15259 in the issue of Monday. 
April 23,1990, make the following 
corrections: 

1. On page 15259. in the second 
column, the subject heading should read 
as set forth above. 

2. On page 15261, in the first column, 
the signature line should read 
Auggie D. Tantillo, 

3. On the same page, the file line was 
omitted and should read as follows: 

“|FR Doc. 90-9285 Filed 4-20-90; 8:45 am] 

BILLING COO€ 3510-OR-N” 

BILLING CODE 150541-0 


RESOLUTION TRUST CORPORATION 
12 CFR Part 1611 
RIN 3205-AA04 

Retention of Thrift Branches Acquired 
by Banks In Emergency Acquisitions 

Correction 

In proposed rule document 90-8219 
beginning on page 13543 in the issue of 
Wednesday. April 11,1990, make the 
following correction: 

On page 13544 in the first column, 
next to last line “consideration" should 
read “consolidation". 

BILUNG CODE 150541-0 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
[CGD 90-021] 

Navigation Safety Advisory Council; 
Meeting 

Correction 

In notice document 90-9152 beginning 
on page 15094 in the issue of Friday, 
April 20,1990, make the following 
correction: 

In the second column, in the second 
complete paragraph, in the last line, the 
telephone number should read 
“(202)267-0357". 

BILUNG CODE 150541-0 
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List of Libraries That Have Announced 
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LIST OF LIBRARIES THAT HAVE ANNOUNCED AVAILABILITY OF FEDERAL REGISTER AND CODE OF FEDERAL 

REGULATIONS 

In order to better serve the public the Office of the Federal Register is publishing a list of libraries where th e Federal 
Register and Code of Federal Regulations are available for examination free of charge. This list contains only those 
Government depository libraries and other libraries that specifically have chosen to be included. A complete listing of 
Government Depository Libraries is available without charge from The Library. U.S. Government Printing Office. 5236 
Eisenhower Avenue, Alexandria, VA 22304. 

The Office of the Federal Register’s list will be updated annually unless public interest requires more frequent publication. 
Any library that maintains these publications, makes them available to the public, and wishes to be included on future lists 
should write to the Director of the Federal Register. National Archives and Records Administration. Washington. DC 20408. or 
phone (202) 523-5227 giving the name and address of the library. (*FR only. |CFR only.) 


ALABAMA 

Birmingham: 

Government Documents Department 
Birmingham Public Library 
2020 Park Place 
Birmingham, AL 35203 
(205) 254-2551 
Gadsden: 

Gadsden Public Library 
254 College Street 
Gadsden. AL 35901 
(205) 547-1611 
Mobile: 

Governmental Information Division 
Mobile Public Library 
564 Davis Avenue 
Mobile. AL 36603 
(205) 438-7092 

Government Documents Department 
University of South Alabama Library 
Mobile. AL 36688 
(205) 460-7024 
Montgomery: 

Alabama Public Library Service 
6030 Monticello Drive 
Montgomery, AL 36130 
(205) 277-7330 
Tuscaloosa: 

University of Alabama Library 
Reference Department 
Box S 

University. AL 35486 
(205) 348-6046 

ALASKA 

Anchorage: 

Alaska Resources Library 
U.S. Department of the Interior 
701 C Street. Box 36 
Anchorage. AK 85513 

Office of the Solicitor, Law Library 
U.S. Department of the Interior 
701 C Street, Box 34 
Mod. G, Room 1126 
Anchorage. AK 99513 
Fairbanks: 

Bureau of Land Management 
Library 

Fairbanks District Office 
P.O. Box 1150 

North Post of Ft. Waynewright 
Fairbanks. AK 99707 

Rasmuson Library 
Government Documents Section 


University of Alaska 
Fairbanks. AK 99701 
Juneau: 

Alaska State Library 

8th Floor, New State Office Bldg. 

Pouch G 

Juneau. AK 99751 
(907) 465-2920 

ARIZONA 

Flagstaff: 

Government Documents Department 
Northern Arizona University Library 
Flagstaff. AZ 86011 
(602) 523-2171 
Glendale: 

Velma Teague Library 
7010 N. 58th Avenue 
Glendale. AZ 85301 
(602) 931-5576 
Phoenix: 

Federal Documents 
Department of Library. Archives and 
Public Records 

1700 W. Washington, State Capitol 
Phoenix. AZ 85007 
(602) 255-4121 

Phoenix Public Library 
Business, Science & Technology— 
Documents 
12 E. McDowell Road 
Phoenix. AZ 85004 
(602) 262-6451 
Tempe: 

Arizona State University 
College of Law Library 
Government Documents 
Tempe, AZ 85275 

Government Documents Department 
Arizona State University Library 
Tempe, AZ 85275 
Tucson: 

Tucson Public Library 
200 S. 6 Avenue 
Tucson, AZ 85726 
(602) 791-4010 

ARKANSAS 
Little Rock 

Government Documents Department 
UALR Library 

University of Arkansas at Little Rock 
33rd and University Avenue 
Little Rock. AR 72204 
(501) 569-3120 


Searcy: 

Beaumont Memorial Library 
Harding University 
P.O. Box 928 
Searcy. AR 72143 
(501) 268-6161 

CALIFORNIA 

Anaheim: 

Anaheim Public Library 
500 W. Broadway Avenue 
Anaheim, CA 92805 
(714) 999-1880 
Areata: 

Documents Department 
The Library 

Humboldt State University 
Areata. CA 95521 
Burlingame: 


The San Mateo Foundation* 

1204 Burlingame Avenue 

P.O. Box 627 

Burlingame, CA 94010 
(415) 342-2477 


Carson: 


Carson Library 


151 East Carson Street 


Carson, CA 90745 


(213) 830-0901 
Compton: 

Compton Library 
240 West Compton Boulevard 
Compton. CA 90220 
(213) 637-0202, ext. 25 
Culver City: 

Culver City Library 
4975 Overland Avenue 
Culver City. CA 90230 
(213) 559-1676 
Gardena: 

Gardena Library 
1731 West Gardena Boulevard 
Gardena, CA 90247 
(213)323-6363 
Glendale: 

City of Glendale 
Glendale Public Library 
222 East Harvard Street 
Glendale, CA 91205 
Huntington Park: 

Huntington Park Library 
6518 Miles Avenue 
Huntington Park, CA 90255 
(213) 583-1461 
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CALIFORNIA—Continued 
Inglewood: 

Inglewood Public Library 
101 West Manchester Blvd. 
Inglewood. CA 90301 
(213) 649-7397 
La Jolla: 

Government Documents. Maps. 

Microforms Department 
Central University Library C-075-P 
University of California, San Diego 
La Jolla, CA 92093 
(714) 452-3338 
Lakewood: 

Angelo M. Iacoboni Library 
4990 Clark Avenue 
Lakewood, CA 90712 
(213) 866-1777 
Lancaster: 

Lancaster Regional Library 
1150 West Avenue J 
Lancaster. CA 93534 
(805) 948-5029 
Long Beach: 

Government Publications 
Long Beach Public Library and 
Information Center 
101 Pacific Avenue 
Long Beach, CA 90802 
(213) 437-2949. ext. 40 

Long Beach Safety Council Library 
121 Linden Avenue 
Long Beach, CA 90802 
Menlo Park: 

U.S. Geological Survey Library 
345 Middlefield Road 
Menlo Park, CA 94025 
Montebello: 

Montebello Library 
1550 Beverly Boulevard 
Montebello, CA 90640 
(213) 722-6551 
Norwalk: 

Norwalk Library 
12350 Imperial Highway 
Norwalk, CA 90650 
(213) 866-0775 
Oakland: 

Holy Names College Library 
3500 Mountain Blvd. 

Oakland. CA 94619 
Orange: 

Thurmond Clarke Memorial Library 
Chapman College 
333 North Glassell Street 
Orange, CA 92666 
Pasadena: 

City of Pasadena 
Pasadena Public Library 
285 E. Walnut Street 
Pasadena, CA 91101 
(213) 577-4054 
Pleasant Hill: 

Contra Costa County Library 
Documents Section 
1750 Oak Park Boulevard 
Pleasant Hill, CA 94523 
(415) 646-6434 


Redding: 

Shasta County Library 
1855 Shasta Street 
Redding, CA 96001 
(916) 225-5754 
Redwood City: 

Redwood City Public Library 
875 Jefferson Avenue 
Redwood City. CA 94063 
(415) 369-6251. ext. 288 

San Mateo County Superintendent of 
Schools Office 

Educational Resources Center 
333 Main Street 
Redwood City. CA 94063 
(415)364-5600 
Richmond: 

Richmond Public Library 
Civic Center Plaza 
Richmond, CA 94804 
Riverside: 

Riverside City and County Public 
Library 

(Current CFR only) 

3575 Seventh Street 
P.O. Box 468 
Riverside, CA 92502 
(714) 787-7203 
Sacramento: 

Law Library 
California State Library 
P.O. Box 2037 
Sacramento. CA 95809 
(916) 445-8833 
San Bernardino: 

San Bernardino County Library 
104 West Fourth Street 
San Bernardino, CA 92415 
San Diego: 

Western State University 
College of Law 
1333 Front Street 
San Diego, CA 92101 
(714) 231-0300 
San Francisco: 

University of California 
Hastings College of the Law 
Library 

198 McAllister Street 
San Francisco, CA 94102 
San Rafael: 

Marin County Free Library 
Civic Center Administration Building 
San Rafael, CA 94903 
(415) 499-6051 
Valencia: 

Valencia Regional Library 
23743 Valencia Boulevard 
Valencia. CA 91355 
(805) 259-8942 
Vallejo: 

California Maritime Academy* 

P.O. Box 1392 
Vallejo. CA 94590 
(707) 644-5601 
West Covina: 

West Covina Regional Library 
1601 West Covina Parkway 


West Covina. CA 91790 
(758) 962-3541. ext. 16 

COLORADO 

Denver: 

Bureau of Land Management 
Denver Service Center Library 
Building 50 

Denver Federal Center 
Denver. CO 80225 

Bureau of Reclamation Library 
Engineering and Research Center 
P.O. Box 25007, Denver Federal Center 
Denver, CO 80225 

Colorado State Library 
1362 Lincoln Street 
Denver, CO 80203 

Regional Solicitor, Law Library 
U.S. Department of the Interior 
Room 1400, Bldg. 67, Denver Federal 
Center 

P.O. Box 25007 
Denver, CO 80225 

Rocky Mountain Regional Office 
Library 

National Park Service 
655 Parfect Street 
P.O. Box 25287 
Denver, CO 80225 
Fort Collins: 

Documents Department 
The Libraries 
Colorado State University 
Fort Collins, CO 80523 
Greeley: 

James A. Michener Library 
Government Publications Service 
University of Northern Colorado 
Greeley. CO 80639 
Lakewood: 

Villa Library* 

455 South Pierce Street 
Lakewood, CO 80226 
(303) 936-7407 
Pueblo: 

Pueblo Regional Planning Commission 
Library* 

No. 1 City Hall Place 
Pueblo. CO 75003 
(303) 543-6006 

CONNECTICUT 

Bloomfield: 

Prosser Public Library 
1 Tunxis Avenue 
Bloomfield. CT 06002 
Danielson: 

Quinebaug Valley Community College 
P.O. Box 59 
Danielson, CT 06239 
774-1130 
East Haven: 

Hagaman Memorial Library* 

227 Main Street 
East Haven. CT 06512 
(203)468-3223 
Fairfield: 
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CONNECTICUT—Continued 
Nyselius Library 
Fairfield University 
North Benson Road 
Fairfield. CT 06430 
(203) 255-5411. Ext. 2451 
Hartford: 

The Stanley Osborne Library* 

Third Floor 

The Connecticut State Department of 
Health Services 
79 Elm Street 
Hartford, CT 06115 
(203) 566-2198 
Middletown: 

Olin Library 
Wesleyan University 
Middletown, CT 06457 
New Haven: 

Yale University 

Government Documents Center 
Seeley G. Mudd Library 
38 Mansfield Street 
P.O. Box 2491 Yale Station 
New Haven, CT 06520 
(203) 432-3209 
Stamford: 

Ferguson Library 
96 Broad Street 
Stamford, CT 06901 
Storrs: 

Government Publications Department 
University of Connecticut Library 
University of Connecticut 
Storrs. CT 06268 
Waterbury: 

Silas Bronson Public Library 
Business. Industry & Technology 
Department 
267 Grand Street 
Waterbury. CT 06702 
Wethersfield: 

Wethersfield Public Library 
515 Silas Deane Highway 
Wethersfield. CT 06109 

DELAWARE 

Newark: 

University of Delaware Library 
Newark. DE19717-5267 
(302) 451-2965 
Wilmington: 

The Delaware Law School Library 
Widener University 
P.O. Box 7475 Concord Pike 
Wilmington. DE 19803 
(302) 478-5260 
Ext. 247 

DISTRICT OF COLUMBIA 
Natural Resources Library 
U.S. Department of the Interior 
Washington. DC 20240 

Office of the Federal Register 
1100 L Street. N.W. 

Room 8201 

Washington. DC 20408 
(202) 523-5240 

FLORIDA 

Clearwater: 


Clearwater Public Library 
100 North Osceola Avenue 
Clearwater. FL 33515 
Daytona Beach: 

Volusia County Library Center 
City Island 

Daytona Beach. FL 32014 
(904) 255-3765 
Fort Lauderdale: 

Broward County Main Library 

100 S. Andrews Avenue 
Fort Lauderdale, FL 33301 

(305) 357-7444 
Melbourne: 

Government Documents Department 
Florida Institute of Technology 
Library 

50 W. University Blvd. 

Melbourne. FL 32901 
(407) 768-8000. ext. 7531 
Miami: 

Social Science Department 
Miami Dade Public Library 

101 West Flagler Street 
Miami. FL 33130 

(305) 375-2665 
North Miami Beach: 

North Miami Beach Library 
1601 N.E. 164 Street 
North Miami Beach. FL 33162 
(305) 948-2970 
Orlando: 

Orange County Library System 
General Information Department 
10 N. Rosalind Avenue 
Orlando. FL 32801 
(305) 425-4694 
Sarasota: 

Selby Public Library 
1001 Boulevard of the Arts 
Sarasota, FL 33577 
(753) 951-5501 

The University of Sarasota 
2080 Ringling Blvd. 

Sarasota, FL 33577 
(753) 955-4228 
Tallahassee: 

Documents Section 
State Library of Florida 
R. A. Gray Building 
Tallahassee, FL 32301 
(904) 487-2651 
Tampa: 

Tampa-Hillaborough County Public 
Library 

900 North Ashley Street 
Tampa. FL 33602 
(753) 223-8969 

GEORGIA 

Athens: 

University of Georgia Libraries 
Government Reference Department 
Athens. GA 30602 
Atlanta: 

Documents Center 
Robert W. Woodruff Library 
Emory University 
Atlanta. GA 30322 


(404) 727-6880 

Office of the Regional Solicitor. Law 
Library 

U.S. Department of the Interior 
148 Cain Street. N.E.. Suite 405 
Atlanta. GA 30303 
Dublin: 

Laurens County Library 
801 Bellevue Ave. 

Dublin. GA 31021 
Elberton: 

Southeastern Power Administration 
Law Library 

U.S. Department of Energy 
Samuel Elbert Building 
Elberton, GA 30635 
Savannah: 

Chatham-Effingham-Liberty Regional 
Library 

2002 Bull Street 
Savannah. GA 31499 
(912) 234-5127 

IDAHO 

Boise: 

Field Solicitor. Law Library 
U.S. Department of the Interior 
Federal Building, U.S. Courthouse 
Box 20 

Boise. ID 83724 
Pocatello: 

The Library 

Idaho State University 

Pocatello. ID 83209 

ILLINOI9 

Bloomington: 

Illinois Wesleyan University 
Library 

Bloomington. IL 61701 
Chicago: 

Government Publications Department 
Chicago Public Library 
425 N. Michigan Avenue 
Chicago. IL 60611 
(312) 269-3002 

University of Chicago Law Library 
1121 East 60th Street 
Chicago. IL 60637 

Documents Department 
University of Illinois at Chicago Circle 
The Library. P.O. Box 7598 
Chicago, IL 60080 
(312) 996-2716/996-2738 
Dekalb: 

Government Publications Department 
Northern Illinois University 
Founders Library 
Dekalb. IL 60115 
(755) 753-1932 
Evanston: 

Northwestern University Library 
Government Publications Department 
Evanston. IL 60201 
(312) 491-3130 
Lake Forest: 

Lake Forest College Library 
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ILLINOIS—Continued 
Lake Forest. 1L 60045 
(312) 234-3100, ext. 410 
Lock port: 

Lewi9 University 
Route 53 

Lockport, IL 60441 
(755) 838-0500 
Macomb: 

Government Publications and Legal 
Reference Library 
Western Illinois University 
Macomb, IL 61455 
(309) 298-2411 
Niles: 

Niles Public Library District 
6960 Oakton Street 
Niles, IL 60648 
(312) 967-8554 
Normal: 

Milner Library 
Illinois State University 
Normal, IL 61761 
Oak Park: 

Oak Park Public Library 
834 Lake Street 
Oak Park, IL 60301 
(312) 383-8200 
Rockford: 

Rockford Public Library 
215 North Wyman Street 
Rockford, IL 61101 
(755) 965-6731 
Springfield: 

Energy Information Library* 

Illinois Institute of Natural Resources, 
Room 300 

325 W. Adams Street 
Springfield. IL 62706 

Illinois State Library 
Reference Section 
Centennial Building, Room 350 
Springfield, IL 62756 
(217) 782-5430 
Streamwood: 

Government Documents Department 
Poplar Creek Public Library 
1405 S. Park Blvd. 

Streamwood, IL 60103 
(312) 837-6800 
Waukegan: 

County of Lake 
Law Library 
18 North County Street 
Waukegan, IL 60085 
(312) 689-6654 
INDIANA 
Fort Wayne: 

The Public Library of 
Fort Wayne and Allen County 
900 Webster Street 
Fort Wayne, IN 46802 
(219) 424-7241 
Indianapolis: 

Reference and Loan Division 
Indiana State Library 
140 N. Senate Ave. 

Indianapolis, IN 46204 


(317) 232-3675 
Muncie: 

Ball State University Library 
Government Publications Service 
Muncie, IN 47305 
(317) 285-6195 
South Bend: 

Indiana University at South Bend 
1700 Mishawaka Avenue 
South Bend, IN 46615 
(219) 237-4440 

IOWA 

Ames: 

Library—Government Publications 
Department 

' Iowa State University 
Ames. IA 50010 
(515) 294-3642 

PREPS—Funding Information and 
Consultation Office 
Iowa State University 
204 Beardshear Hall 
Ames, IA 50011 
(515) 294—4566 
Council Bluffs: 

Free Public Library 
200 Pearl Street 
Council Bluffs, IA 51503 
(712) 323-7553 
Des Moines: 

State Library Commission of Iowa 
Law Library 
Capitol Building 
Des Moines, IA 50319 
(515) 275-5125 

State Library Commission of Iowa 
Historical Building 
East 12th 8 Grand 
Des Moines. LA 50319 
Dubuque: 

Carnegie-Stout Public Library 
Eleventh and Bluff Streets 
Dubuque, IA 52001 
(319) 583-9197 

Wahlert Memorial Library 
Loras College 
1450 Alta Vista 
Dubuque, IA 52001 
Sioux City: 

Sioux City Public Library 
705 Sixth Street 
Sioux City, IA 51105 
(712) 279-6179 

KANSAS 

Colby: 

H. F. Davis Memorial Library 
Colby Community College 
1255 South Range 
Colby, KS 67701 
(913) 462-3984 
Emporia: 

William Allen White Library 
Emporia State University 
Emporia, KS 66801 
(316)343-1200 
Hutchinson: 


2002J 

■MB' B 

Hutchinson Public Library 
901 N. Main 
Hutchinson. KS 67501 
(316) 663-5441 
Lawrence: 

University of Kansas Law Library 
Green Hall 
Lawrence. KS 66045 
(913) 864-3025 
Manhattan: 

Farrell Library 
Kansas State University 
Manhattan. KS 66506 
(913) 532-7449 
Pittsburg: 

Leonard H. Axe Library 
Pittsburg State University 
Pittsburg, KS 06762 
(316) 231-7000. ext. 4889 
Salina: 

Memorial Library 
Kansas W'esleyan 
100 East Claflin 
Salina, KS 07401-6196 
(913) 827-5541. ext. 298 
Topeka: 

Kansas State Library 
Third Floor 
State House 
Topeka. KS 6G612 
(913) 296-3290 

Washburn University of Topeka 
School of Law Library 
Topeka, KS 66621 
(913) 295-6660 

KENTUCKY 
Bowling Green: 

Western Kentucky University 
Helm-Cravens Library 
Bowling Green. KY 42101 
Frankfort: 

Government Document Section 
State Library Division 
Kentucky Department of Library & 
Archives 
Berry Hill 

Frankfort. KY 40602 
(502) 564-2480 
Highland Heights 
Northern Kentucky University 
Library 

Government Documents Department 
Highland Heights, KY 41070 
Lexington: 

University of Kentucky Libraries 
Government Publications Department 
Lexington, KY 40506 

Law Library 
University of Kentucky 
Lexington, KY 40506 
Louisville: 

University of Louisville 
The Library 
Louisville. KY 40208 

Government Publications Departmcm 
Law School Library 
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KENTUCKY—Continued 
Belknap Campus 
University of Louisville 
Louisville, KY 40292 
(502) 588-6392 
Pikeville: 

CITAC Library 
Pikeville College 
Armington Science Center 
Pikeville, KY 41501 
(606) 432-9396 

LOUISIANA 
Baton Rouge: 

Library, Department of Urban & 
Community Affairs 
5790 Florida Boulevard 
Baton Rouge. LA 70806 

Louisiana State Library 
P.O. Box 131 
760 N. Riverside Mall 
Baton Rouge. LA 70821 
(504) 389-6651 
Lafayette: 

University of Southwestern Louisiana 
University Libraries 
Lafayette, LA 70501 
New Orleans: 

New Orleans Public Library 
Business and Science Division 
219 Loyola Avenue 
New Orleans, LA 70140 
(504) 596-2580 

U.S. Court of Appeals Library 
5th Circuit 
600 Camp Street 
Room 106 

New Orleans. LA 70130 
(504) 589-6510 

MAINE 

Lewiston: 

George and Helen Ladd Library 
Bates College 
Lewiston. ME 04240 
Portland: 

Donald L Garbrecht Law Library 
246 Deering Avenue 
Portland. ME 04102 
(207) 780-4350 

MARYLAND 

Aberdeen: 

Department of the Army 
U.S. Army Environmental Hygiene 
Agency 

ATTN: Librarian. Bldg. E-2100 
Aberdeen Proving Ground. MD 21010 
Annapolis: 

Maryland State Law Library 
Courts of Appeal Building 
361 Rowe Boulevard 
Annapolis, MD 21401 
Baltimore: 

Enoch Pratt Free Library 
400 Cathedral Street 
Baltimore. MD 21201 
Columbia: 

Howard County Library 


10375 Little Patuxent Parkway 
Columbia. MD 21044 
(301)997-6000 
Cumberland: 

Allegany Community College Library 
Willow Brook Road 
P.O. Box 1695 
Cumberland. MD 21502 
(301) 724-7700. ext. 36 
Oakland: 

Garrett County Planning Office' 

323 East Oak Street 
Oakland. MD 21550 
(301) 334-4200 
Rockville: 

Medical Library 

Food & Drug Administration 

5600 Fishers Lane 

Room 11B40 

Rockville. MD 20857 

Department of Public Libraries 
Montgomery County 
99 Maryland Avenue 
Rockville. MD 20850 
(301) 217-3800 

MASSACHUSETTS 

Boston: 

Government Documents Department 
Boston Public Library 
Copley Square 
Boston. MA 02117 
Gloucester: 

Gloucester Lyceum end Sawyer Free 
Library* 

General Reference Section 
2 Dale Avenue 
Gloucester. MA 01930 
(617) 283-0370 
Newton Comer: 

Office of the Regional Solicitor. Law 
Library 
Suite 612 

1 Gateway Center 
Newton Comer, MA 02158 
(617) 965-5100, ext. 258 
Springfield: 

The City Library 
Central Library 
220 State Street 
Springfield, MA 01103 
Woburn: 

Commonwealth of Massachusetts 
Trial Court of the Commonwealth 
District Court Department 
Fourth Eastern Middlesex Division 
Woburn, MA 01801 
(617) 935-4000 

MICHIGAN 
Ann Arbor- 
Documents Center 
Hatcher Graduate Library 
University of Michigan 
Ann Arbor, MI 47509 
(313) 764-0410 

Washtenaw Community College 
4800 East Huron River Drive 
Ann Arbor. MI 47506 


(313) 973-3300 
Detroit: 

Downtown Library* 

Detroit Public Library 
121 Gratiot 
Detroit, Ml 48226 

Detroit Public Library 
5201 Woodward Avenue 
Detroit. MI 48202 

Municipal Reference Library 
Detroit Public Library 
1004 City-County Building 
Detroit. MI 48226 

Arthur Neef Law Library 
Wayne State University 
468 W. Ferry Mall 
Detroit. MI 48202 
(313) 577-3925 
East Lansing: 

Documents Department 
Michigan State University Library 
East Lansing, Ml 48824 
Flint: 

Flint Public Library 
General Reference Department 
1026 E. Kearsley Street 
Flint. MI 48502 
(313) 232-7111 
Kalamazoo: 

Government Documents Department 
Waldo Library 

Western Michigan University 
Kalamazoo, MI 49008 
(616) 387-5208 
Lansing: 

Thomas M. Cooley Law School 
Library 

U.S. Documents Collection 
217 South Capitol Avenue 
Lansing, MI 48901 
(517) 371-5140 
Marquette: 

Government Documents Department 
Olson Library 

Northern Michigan University 
Marquette, MI 49855 
(906) 227-2112 
Mount Clemens: 

Macomb County Library 
16480 Hall Road 
Mount Clemens. MI 48044 
469-5300 
Mt. Pleasant: 

Library - Documents Department 
Central Michigan University 
Mt. Pleasant, MI 48859 
(517) 774-3414 
Pontiac: 

Adams-Pratt Oakland County Law 
Library 

1200 N. Telegraph Road 
Pontiac. MI 48053 

Oakland Schools Library* 

2100 Pontiac Lake Road 
Pontiac, MI 48054 
Rochester: 
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MICHIGAN—Continued 
Kresge Library 
Documents Department 
Oakland University 
Squirrel/Walton 
Rochester. MI 48063 
(313) 377-2476 
Saginaw: 

Public Libraries of Saginaw 
505 Janes 

Saginaw. MI 48605 
(517) 755-0904 
Traverse City: 

Mark Osterlin Library 
Documents Department 
Northwestern Michigan College 
1701 East Front Street 
Traverse City. MI 49684 
(616) 946-5650, ext. 540 
University Center 
Learning Resources Center 
Delta College 

University Center. MI 48710 
MINNESOTA 
Bemidji: 

Documents Section 
A. C. Clark Library 
Bemidji State University 
Bemidji, MN 56601 
(218) 755-2958 
Blaine: 

Anoka County Library 
707 Highway tlO 
Blaine, MN 55434 
Cambridge: 

East Central Regional Library* 
Cambridge, MN 55008 
Duluth: 

Duluth Public Library 
520 W. Superior Street 
Duluth, MN 55802 
(218) 723-3804 
Edina: 

Southdale-Hennepin Area Library 
7001 York Avenue South 
Edina, MN 55435 
(612) 830-4900 
Mankato: 

Memorial Library 
Mankato State University 
Box 19 

Mankato. MN 56001 
(507) 389-6201 
Minneapolis: 

Minnesota Hospital Association 
Library 

2333 University Ave. S.E. 
Minneapolis. MN 55414 
(612) 331-5571 

Government Publications Division 
409 Wilson Library 
University of Minnesota 
Minneapolis. MN 55455 
(612) 373-7753 
St. Paul: 

Minnesota State Law Library 
117 University Avenue 
St. Paul, MN 55155 


(612) 296-2775 

Government Publications Office 
St. Paul Public Library 
90 West Fourth Street 
St. Paul. MN 55102 
292-6178 
Stillwater: 

Stillwater Public Library 
223 North Fourth Street 
Stillwater. MN 55082 
439-1675 
Twin Cities: 

Field Solicitor. Law Library 
U.S. Department of the Inferior 
688 Federal Building, Fort Snelling 
Twin Cities, MN 55111 
Winona: 

Maxwell Library 
Government Documents 
Winona State University 
Winona, MN 55987 
(507) 457-5148 

MISSISSIPPI 

Gulfport: 

Harrison County Law Library 
1st Judicial Courthouse 
1801 23rd Avenue 
Gulfport. MS 39501 
(601)864-5161 ext. 336 
Jackson: 

H. T. Sampson Library 
Jackson State University 
Jackson. MS 39217 

MISSOURI 
Cape Girardeau: 

Kent Library 

Southeast Missouri State University 
Cape Girardeau. MO 63701 
(314) 651-2000 
Columbia: 

Ellis Library 

University of Missouri-Columbia 
Columbia. MO 65201 
(314) 882-6733 

University of Missouri-Columbia 
Law Library 
Tate Hall 

Columbia, MO 65211 
(314) 882-4597 
Fulton: 

Reeves Library 
Westminster College 
Fulton, MO 65251 
(314) 642-3361 
Independence: 

Mid-Continent Public Library 
North Independence Branch 
24 Highway and Spring 
Independence, MO 64050 
(756) 252-0950 
Jefferson City: 

Missouri State Library 
308 E. High Street 
P.O. Box 387 
Jefferson City. MO 65102 
(314) 751-4552 
Joplin: 


Spiva Library 

Missouri Southern State College 
Newman A Duque&ne Roads 
Joplin. MO 64801 
(417) 625-9386 
Kansas City: 

Kansas City Public Library 
311 East 12th Street 
Kansas City. MO 64106 
(756) 221-2685 

Government Documents Department 
General Library 

University of Missouri-Kansas City 
5100 Rockhill Road 
Kansas City, MO 64110 
(756) 276-1536 

Law Library 

University of Missouri-Kansas City 
5100 Rockhill Road 
Kansas City. MO 64110 
(756) 276-1650 
Kirksville: 

Pickier Memorial Library 
Northeast Missouri State University 
Kirksville, MO 63501 
(756) 785-4534 
Liberty: 

Charles F. Curry Library 
Government Documents 
William Jewel) College 
Liberty. MO 64068 
(756) 775-3806, ext. 293 
Maryville: 

B. D. Owens Library 
Northwest Missouri State University 
Maryville, MO 644G8 
Rolla: 

Curtis Laws Wilson Library 
University of Missouri-Rolla 
Rolla. MO 65401 
(314) 341-4227 
St. Charles: 

Butler Library 
Lindenwood College 
St. Charles, MO 03301 
(314) 946-6912, ext. 329 
St. Joseph: 

St. Joseph Public Library 
Tenth and Felix Streets 
St. Joseph, MO 64501 
(758) 232-7729 
St. Louis: 

Maryville College Library 
Government Documents 
13550 Conway Rd. 

St. Louis, MO 63141 
(314) 576-9300 

Missouri Botanical Garden* 

(back issues held 1 year) 

2345 Tower Grove Avenue 
St. Louis. MO 63110 
(314) 772-7600 

St. Louis County Library 
1640 S. Lindbergh Blvd. 

St. Louis. MO 63131 
(314) 994-3300 






MISSOURI—Continued 
Documents Department 
St. Louis Public Library 
1301 Olive Street 
St. Louis, MO 63103 
(314) 241-2288, ext. 375 

Law Library 
St. Louis University 
3700 Lindell Blvd. 

St. Louis. MO 83108-3478 
(314) 658-2758 

Documents Department 
Pius XII Memorial Library 
St. Louis University 
3655 West Pine Boulevard 
St. Louis. MO 63108 
(314) 658-3105 

Thomas Jefferson Library 
University of Missouri-St. Louis 
8001 Natural Bridge Road 
St. Louis. MO 63144 
(314) 453-5954 

Washington University Law Library 
Documents Department 
Campus Box 1120 
St. Louis. MO 63130 
(314) 889-6484 
Sedalia: 

State Fair Community College Library 
1900 Clarendon Road 
Sedalia, MO 65301 
Springfield: 

Walker Library 
Drury College 
Springfield. MO 65802 

Southwest Missouri State University 
The Library 
Springfield, MO 65802 
(417)831-1561 
Warrensburg: 

Ward Edwards Library 
Central Missouri State University 
W'arrensburg, MO 64093 
(756) 429-4149 

MONTANA 

Billings: 

Bureau of Land Management 
Library 

P.O. Box 30157 
Billings, MT 59107 

Field Solicitor, Law Library 
U.S. Department of the Interior 
P.O. Box 1538 
Billings, MT 59103 

NEBRASKA 

Kearney: 

Calvin T. Ryan Library 
Kearney State College 
Kearney. NE 68847 
Lincoln: 

Nebraska Library Commission 
1420 P Street 
Lincoln. NE 68508 
(402)471-2045 

University of Nebraska-Lincoln 
Libraries 


Lincoln. NE 68588 
Norfolk: 

Northeast Technical Community 
College 

801 E. Benjamin Avenue 
Norfolk. NE 68701 
(402) 371-2020 
Omaha 

Creighton University Law Library 
25th and California Streets 
Omaha. NE 67578 
(402) 280-2875 

Omaha Public Library 
Business. Science, and Technology 
Department 
215 S. Fifteenth Street 
Omaha. NE 67502 
(402) 444-4755 

University of Nebraska at Omaha 
Library 

60th and Dodge Streets 
Omaha, NE 67582 
(402) 554-2661 
W'ayne 

U. S. Conn Library 
Wayne State College 
Wayne. NE 68787 

(402) 375-2200, ext. 213 

NEVADA 
Carson City: 

Nevada State Library 
Capitol Complex 
Carson City. NV 89710 
(702) 885-5160 
Reno: 

Government Publications Department 
University of Nevada Library 
Reno. NV 89557 
(702) 784-6579 

NEW HAMPSHIRE 
Concord: 

Law Division, State Library 
Supreme Court Building 
Loudon Road 
Concord. NH 03301 
(603) 271-3777 
New London: 

Fernald Library 
Colby-Sawyer College 
New London, NH 03257 

NEW JERSEY 
Bloomfield: 

Bloomfield Public Library 
90 Broad Street 
Bloomfield. NJ 07003 
(201) 429-9292 
Bridgeton: 

Cumberland County Library 
800 East Commerce Street 
Bridgeton. NJ 08302 
East Orange: 

East Orange Public Library 
21 South Arlington Avenue 
East Orange. NJ 07018 
Elmer: 

Arthur P. Schalick High School 


Elmer-Centerton Road 
R.D.l 

Elmer. NJ 08318 
Hackensack: 

Johnson Free Public Library 
Hackensack Area Reference Library 
275 Moore Street 
Hackensack, NJ 07601 
Jersey City: 

Hudson Health Systems Agency 
Library 

871 Berger Avenue 
Jersey City. NJ 07306 
Lawrenceville: 

Franklin F. Moore Library 
Rider College 
Lawrenceville. NJ 08648 
(609) 896-5115 
Mahwah: 

Ramapo College Library 
505 Ramapo Valley Road 
Mahwah. NJ 07430 
Montclair: 

Montclair Public Library 
50 S. Fullerton Avenue 
Montclair. NJ 07042 
(201) 744-0500 
Newark: 

Newark Public Library 
5 Washington Street 
P.O. Box 630 
Newark. NJ 07101 
(201) 733-7782 
Paterson: 

Paterson Free Public Library 
250 Broadway 
Paterson, NJ 07501 
(201) 875-3750 
Pomona: 

Stockton State College 
Pomona. NJ 08240 

(609) 652-1776, ext. 266 
Toms River: 

Ocean County College 
Learning Resources Center 
College Drive 
Toms River, NJ 08753 
(201) 255-4000 ext. 385 
Trenton: 

New Jersey State Law Library 
185 West State Street 
P.O. Box 1898 
Trenton, NJ 08625 
(609) 292-6230 
Voorhees: 

Camden County Library 
Echelon Urban Center 
Laurel Road 
Voorhees, NJ 08043 
(609) 772-1638 
Wayne: 

Wayne Public Library 
475 Valley Road 
Wayne. NJ 07470 
(201) 694-4272 

NEW MEXICO 
Albuquerque: 
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NEW MEXICO—Continued 
The University of New Mexico 
General Library 
Albuquerque, NM 87131 
(505) 277-4241 and 277-5441 

The University of New Mexico 
School of Law Library 
1117 Stanford NE 
Albuquerque. NM 87131 
(505) 277-6236 
Las Vegas: 

New Mexico Highlands University 
Donnelly Library 
Las Vegas. NM 87701 
Portales: 

Golden Library 
Documents Department 
Eastern New Mexico University 
Portales. NM 87530 
Santa Fe: 

New Mexico Slate Library 
300 Don Caspar 
Santa Fe. NM 87503 
(505) 827-2033 

Office of the Solicitor. Law Library 
U.S. Department of the Interior 
U.S. Courthouse, Room 224 
P.O. Box 1042 
Santa Fe. NM 87501 
Silver City: 

Miller Library 

Western New Mexico University 
Silver City. NM 88061 

NEW YORK 

Albany: 

The New York State Library 
The State Education Department 
Cultural Education Center 
Empire State Plaza 
Albany, NY 12230 
(518)474-5943 
Brooklyn: 

Brooklyn Public Library 
Business Library 
280 Cadman Plaza West 
Brooklyn. NY 11201 
(212) 780-7800 
Coming: 

The Arthur A. Houghton, Jr. Library 
Corning Community College 
Coming. NY 14830 
(607) 962-9251 
Garden City: 

Adelphi University 
Swirbul Library 
South Avenue 
Garden City, NY 11530 
(516) 294-8700 ext. 7345 
Geneseo: 

State University of New York at 
Geneseo 
Milne Library 
Government Documents 
Geneseo. NY 14454 
Greenvale: 

C. W. Post Center—Long Island 
University 


B. Davis Schwartz Memorial Library 
Greenvale, NY 11548 
Mount Vernon: 

Mount Vernon Public Library 
28 South First Avenue 
Mount Vernon, NY 10550 
(914) 668-1840 
New Paltz: 

Government Documents Department 
Sojourner Truth Library 
State University College 
New Paltz. NY 12561 
(914) 257-2252 
Niagara Falls: 

Niagara Fails Public Library 
1425 Main Street 
Niagara Falls. NY 14305 
(716) 278-7513 
Oswego: 

State University of New York at 
Oswego 

Oswego, NY 13126 
(315) 341-4267 
Rochester 

Rochester Public Library 
Business and Social Science Division 
115 South Avenue 
Rochester. NY 14604 
(716) 428-7342 
Schenectady: 

Schenectady County Public Library 
Liberty and Clinton Streets 
Schenectady. NY 12305 
Syracuse: 

Onondaga County Public Library 
The Galleries 
447 South Salina Street 
Syracuse, NY 13205-2494 
(315) 448-INFO 
Uniondale: 

Nassau Library System 
900 Jerusalem Avenue 
Uniondale. NY 11553 
(516) 292-8920 
Yonkers: 

Yonkers Public Library 
Getty Square Branch 
7 Main Street 
Yonkers, NY 10701 
(914)337-1500 

NORTH CAROLINA 

Asheboro: 

Asheboro Public Library 
201 Worth Street 
Asheboro. NC 27203 
(919) 629-3329 
Asheville: 

Asheville-Buncombe Public Library 
67 Haywood Street 
Asheville. NC 28801 
(704) 252-8701 

D. Hiden Ramsey Library 
University of North Carolina at 
Asheville 

1 University Heights 
Asheville, NC 28804 
(704) 251-6434 
Boone: 


Regional Information Center 
Region D Council of Governments 
P.O. Box 1820 
Boone. NC 28607 
Chapel Hill: 

University of North Carolina 
Law Library 

Van Hecke-Wettach Building 064-A 
Chapel Hill. NC 27514 
(919) 962-1194) 

Charlotte: 

Public Librarty of Charlotte and 
Mecklenburg County 
310 N. Tryon Street 
Charlotte. NC 28202 
(704) 374-2540 
Durham: 

William Perkins Library 
Public Documents Department 
Duke University 
Durham. NC 27706 
(919) 684-2380 
Gastonia: 

Gaston County Public Library* 
Headquarters: Gaston-Uncoln 
Regional Library 
1555 East Garrison Boulevard 
Gastonia, NC 28052 
(704) 865-3418 
Greenville: 

J. Y. Joyner Library 
East Carolina University 
Greenville. NC 27834 
Greensboro: 

Greensboro Public Library 
201 N. Green Street 
Greensboro, NC 27401 
(919)373-2471 
Raleigh: 

Documents Department 
The D. H. Hill Library 
North Carolina State University 
Box 5007 

Raleigh. NC 27650 

North Carolina Department of 
Cultural Resources 
Division of State Library 
Documents Branch 
109 East Jones Street 
Raleigh, NC 27611 
(919) 733-3343 

North Carolina Supreme Court Library 
2 East Morgan Street 
P.O. Box 28006 
Raleigh. NC 27611 
(919) 733-3425 
Winston-Salem: 

Forsyth County Public Library 
660 West Fifth Street 
Winston-Salem. NC 27101 
(919) 727-2220 

NORTH DAKOTA 

Bismarck: 

Bismarck Junior College* 

Schafer Heights 
Bismarck. ND 58501 
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NORTH DAKOTA—Continued 
North Dakota State Library 
Highway 83 North 
Bismarck. ND 58505 
224-2490 

Office of Program Planning* 

All Nations Circle - Bldg. 35 
United Tribes Educational Technical 
Center 

3315 South Airport Road 
Bismarck. ND 58501 

OHIO 

Athens: 

Government Documents Department 
Ohio University Library 
Athens. OH 45701 
(614) 594-5604 
Cincinnati: 

Municipal Reference Library 
224 City Hall 
Cincinnati, OH 45202 

National Institute for Occupational 
Safety and Health 
Division of Technical Services 
Robert A. Taft Laboratories 
4676 Columbia Parkway 
Cincinnati. OH 45226 
Cleveland: 

Cleveland Public Library 
325 Superior Avenue 
Cleveland, OH 44114 

Cleveland Regional Sewer District* 
Library 

Administrative Offices 
801 Rockwell Avenue 
Cleveland. OH 44114 
(216) 775-6600 ext. 219 
Cleveland Heights: 

Cleveland Heights—University 
Heights Public Library 
2345 Lee Road 

Cleveland Heights. OH 44118 
(216) 932-3600 
Columbus 

The State Library of Ohio 
65 South Front Street 
Columbus, OH 43215 
(614) 466-2694 
Dayton: 

University Library 
Wright State University 
Dayton, OH 45435 
Findlay: 

Marathon Oil Company 
Law Library, Room 854-M 
539 South Main Street 
Findlay, OH 45840 
(419) 422-2121 ext. 3376 

Shafer Library 
Findlay College 
1000 N. Main Street 
Findlay, OH 45840 
(419) 422-8313 
Marion: 

Marion Public Library* 

445 E. Church Street 
Marion. OH 43302 


(614) 387-0992 
Toledo: 

Toledo-Lucas County Public Library 
Social Science Department 
325 Michigan Street 
Toledo. OH 43624 

(419) 255-7055 ext. 221 
Wooster 
Andrews Library 
The College of Wooster 
Wooster. OH 44691 

OKLAHOMA 

Aradarko: 

Field Solicitor, Law Library 
U.S. Department of the Interior 
P.O. Box 397 
Aradarko. OK 73005 
Norman: 

Law Library 
University of Oklahoma 
300 Timberdell 
Norman. OK 73019 
Oklahoma City: 

Metropolitan Library System 
Main Library 

131 Dean A. McGee Avenue 
Oklahoma City. OK 73102 
(405) 631-1149 

Oklahoma Department of Libraries 
U.S. Documents Regional Depository 
200 N.E. 18th Street 
Oklahoma City. OK 73105 
(405) 521-2502 
Pawhuska: 

Field Solicitor. Law Library 
U.S. Department of the Interior 
c/o Osage Agency 
Pawhuska. OK 74056 
Stillwater: 

Documents Department 
Edmon Low Library 
Oklahoma State University 
Stillwater. OK 74074 
(405) 624-6546 
Tulsa: 

Office of the Regional Solicitor, Law 
Library 

U.S. Department of the Interior 
P.O. Box 3156 
Tulsa, OK 74101 

OREGON 

Eugene: 

University of Oregon Library 
Government Documents Section 
Eugene. OR 97403 
(503) 686-3070 
Portland: 

Library Association of Portland 
(Multnomah County Library) 

801 S.W. 10th Avenue 
Portland, OR 97205 
223-7201 
Salem: 

Oregon State Library 
State Library Building 
Salem. OR 97310 
(503) 376-4276 


PENNSYLVANIA 

Aliquippa: 

B.F. Jones Memorial Library* 

Aliquippa District Center 
663 Franklin Avenue 
Aliquippa. PA 15001 
(412) 375-7174 
Allentown: 

The John A. W. Haas Library 
Muhlenberg College 
Allentown. PA 17504 
Dallas: 

Library 

College Misericordia 
Dallas. PA 18612 
Harmony: 

Library 

Seneca Valley Senior High School* 
Southwest Butler County School 
District 
R.D.2 

Harmony. PA 16037 
Harrisburg: 

State Library of Pennsylvania 
Box 1601 

Harrisburg. PA 17128 
(717) 787-7343 
Hazleton: 

Hazleton Area Public Library 
Church and Maple Streets 
Hazleton, PA 18201 
454-2961/454-0244 
Johnstown: 

Cambria County Library System 
248 Main Street 
Johnstown, PA 15901 
(754) 536-5131 
Lancaster: 

Fackenthal Library 
Franklin and Marshall College 
P.O. Box 3003 
Lancaster, PA 17604 
(717) 291-4210 
Loretto: 

Pius XII Memorial Library 
Saint Francis College 
Loretto, PA 15940 
Millersville: 

Millersville State College 
Millersville. PA 17551 

Vein 

Stayer R & L Center 
Millersville State College 
Millersville. PA 17551 

(717) 872-5411 ext. 552, 542 
Newtown: 

The Library 

Bucks County Community College 
Newtown, PA 18940 
Philadelphia: 

Government Publications Department 
Free Library of Philadelphia 
Logan Square 
Philadelphia. PA 19103 

Documents Unit 
Paley Library 
Temple University 
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PENNSYLVANIA—Continued 
Philadelphia. PA 19122 
Pittsburgh: 

Baldwin Borough Public Library 
3344 Churchview Avenue 
Pittsburgh. PA 15227 

U.S. Bureau of Mines 
Library 

4800 Forbes Avenue 
Pittsburgh, PA 15213 
Reading: 

Reading Public Library 
5th and Franklin Streets 
Reading, PA 19602 
(215) 374-4548 
Shippensburg: 

Ezra Lehman Memorial Library 
Shippensburg State College 
Shippensburg, PA 17257 
Somerset: 

Somerset State Hospital Library 
Box 631 

Somerset. PA 15501 
(754) 445-6501, ext. 216 
Swarthmore: 

The Swarthmore College Library 
The McCabe Library 
Swarthmore. PA 19075 
(215) K1 4-7900 
Warren: 

Warren Library Association 
205 Market Street 
Warren. PA 16365 
Washington: 

Washington County Law Library 
Courthouse 
Washington. PA 15301 
(412) 226-6747 
West Chester 

Francis Harvey Green Library* 
West Chester State College 
West Chester, PA 19380 
(215) 436-2869 
Wilkes-Barre: 

Institute of Regional Affairs* 
Wilkes College 
Wilkes-Barre, PA 18703 
RHODE ISLAND 
Kingston: 

Government Publications Office 
University of Rhode Island 
Library 

Kingston. RI 02875 
(401) 792-2602 
Providence: 

Brown University Library 
Documents Department 
Providence, RI 02912 
(401)863-2522 

Providence Public Library 
150 Empire Street 
Providence, RI 02903 
(401) 521-7722 

Rhode Island College 
James P. Adams Library 
Documents Department 
600 Mt. Pleasant Avenue 


Providence, RI 02908 
(401)274-4900 ext. 331 
Warwick: 

Warwick Public Library 
600 Sandy Lane 
Warwick, RI 02886 
(401) 739-5440 

SOUTH CAROLINA 
Charleston: 

Baptist College of Charleston 
P. O. Box 10087 
Charleston, SC 29411 

Charleston County Library 
404 King Street 
Charleston, SC 29403 

Citadel 

Charleston, SC 29409 

College of Charleston 
66 George Street 
Charleston. SC 29401 
Clemson: 

Clemson University 
Clemson, SC 29631 
Columbia: 

Benedict College 
Blanding & Harden Streets 
Columbia, SC 29204 

Richland County Public Library 
1400 Sumter Street 
Columbia, SC 29201 

South Carolina State Library 
1500 Senate Street 
Columbia, SC 29201 

University of South Carolina 
Columbia. SC 29208 
Conway: 

Coastal Carolina (cf University of SC) 
Route 6 

Conway, SC 29526 
Due West: 

Erskine College* 

Due West, SC 29639 
Florence: 

Florence County Library 
319 S. Irby Street 
Florence, SC 29501 

Francis Marion College 
Florence, SC 29501 
Greenville: 

Furman University 
Greenville, SC 29613 

Greenville County Library 
300 College Street 
Greenville, SC 29601 
Greenwood: 

Larry A. Jackson Library 
Lander College 
Greenwood, SC 29646 
Orangeburg: 

H.V. Manning Library 
Claflin College 
700 College Avenue 
Orangeburg. SC 29115 
(803) 534-2710 

South Carolina State College 


College Avenue 
Orangeburg, SC 29117 
Rock Hill: 

Winthrop College 
Rock Hill. SC 29733 
Spartanburg: 

Spartanburg County Library 
P. O. Box 2409 
333 S. Pine Street 
Spartanburg, SC 29304 
Sumter: 

Sumter County Library 
111 North Harvin Street 
Sumter. SC 29150 
773-7273 

SOUTH DAKOTA 
Brookings: 

H. M. Briggs Library 
South Dakota State University 
Brookings, SD 57007 
(605) 688-5106 
Rapid City: 

Devereaux Library 
South Dakota School of Mines A 
Technology 
Rapid City. SD 57701 
(605) 394-2418 
Sioux Falls: 

Sioux Falls Public Library 
201 N. Main Avenue 
Sioux Falls. SD 57101 

TENNESSEE 

Chattanooga: 

Hamilton County Bicentennial Library 
Business. Science and Technology 
Department 
1001 Broad Street 
Chattanooga, TN 37402 
(615) 757-5312 
Clarksville: 

Woodward Library 
Austin Peay State University 
Clarksville, TN 37040 
(615) 648-7346 
Martin: 

Paul Meek Library 
University of Tennessee at Martin 
Martin. TN 38238 
(901) 587-7065 
Nashville: 

Documents Unit 
Joint University Libraries 
Nashville. TN 37203 

Tennessee State Library 
Tennessee State Library and Archives 
403 Seventh Avenue North 
Nashville. TN 37219 
(615) 741-2451 

TEXAS 

Amarillo: 

Amarillo Public Library* 

City of Amarillo 
P.O. Box 2171 
413 E. 4th 

Amarillo. TX 79189 
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TEXAS—Continued 
Field Solicitor 

U.S. Department of the Interior 
P.O. Box H-4393, Herring Plaza 
Amarillo. TX 79101 
Austin: 

The State Law Library 
Supreme Court Building 
P.O. Box 12367. Capitol Station 
Austin. TX 78711 
(512)475-3807 
College Station: 

Documents Division 
University Libraries 
Texas A & M University 
College Station, TX 77843 
Dallas: 

Dallas County Law Library 
Government Center 
Dallas. TX 75202 
749-8475 

U.S. Environmental Protection Agency 
Region VI 
1201 Elm Street 
Dallas. TX 75270 
Denton: 

Texas Woman’s University Library 
Box 23715. TWU Station 
Denton. TX 76204 
(757) 568-6415 
El Paso: 

El Paso Public Library 
Documents Section 
501 North Oregon Street 
El Paso. TX 79901 
(915) 543-3808 
Hurst: 

Hurst Public Library 
901 Precinct Line Road 
Hurst. TX 76053 
(757) 485-5320 
Killeen: 

Oveta Culp Hobby Library 
American Educational Complex 
U.S. Hwy 190 W. 

Killeen. TX 76541 
(757) 528-1237 
Lubbock: 

School of Law Library 
Texas Tech University 
Lubbock. TX 79409 
Victoria: 

Documents Department 
VC/UHVC Library 
2602 N. Ben Jordan 
Victoria. TX 77901 
(512) 578-3151. ext. 201 
(512) 573-3291 

UTAH 
Cedar City: 

Southern Utah State College Library 
Cedar City. UT 84720 
Ephraim: 

Lucy A. Phillips Library 
Snow College 
Ephraim. UT 84627 
Logan: 

Documents Department 


Merrill Library. UMC 30 
Utah State University 
Logan. UT 84322 
Ogden: 

Weber State College Library 
Ogden. UT 84403 
Provo: 

Harold B. Lee Library 
Documents and Maps Section 
Brigham Young University 
Provo. UT 84602 

Law Library 

Brigham Young University 
Provo. UT 84602 
Salt Lake City: 

Regional Solicitor 
U.S. Department of the Interior 
Suite 6201, Federal Building 
125 South State Street 
Salt Lake City. UT 84138 

Supreme Court Library 

State Capitol 

Salt Lake City, UT 84114 

College of Law Library 
University of Utah 
Salt Lake City, UT 84112 

Government Documents 
Eccles Health Sciences Library 
University of Utah, Bldg. 69 
Salt Lake City. UT 84112 

Government Documents Division 
Marriott Library 
University of Utah 
Salt Lake City, UT 84112 

Utah State Library Commission 
2150 South 300 West. Suite 10 
Salt Lake City. UT 84115 

VERMONT 

Burlington: 

Bailey/Howe Library 
Documents Department 
University of Vermont 
Burlington. VT 05405 
Middlebury: 

Egbert Starr Library 
Government Documents Department 
Middlebury College 
Middlebury, VT 05753 
South Royalton: 

Law Library 
Vermont Law School 
South Royalton. VT 05068 
(802) 763-8303 

VIRGINIA 

Alexandria: 

Alexandria Library* 

717 Queen Street 
Alexandria, Va. 22314 
(703) 838-4555 
Arlington: 

Office of Hearings and Appeals 
Library 

U.S. Department of the Interior 
4015 Wilson Boulevard 
Arlington. VA 22203 


Chesapeake: 

Chesapeake Public Library 

300 Cedar Road 
Chesapeake. VA 23320 

(804) 547-6591 
Danville: 

Danville Community College Library 
1009 Bonner Avenue 
Danville. VA 24541 
(004) 797-3553 
Fairfax: 

Fairfax City Central Library 
3915 Chain Bridge Road 
Fairfax. VA 22030 
(703) 691-2741 

Fenwick Library 
George Mason University 
4400 University Drive 
Fairfax. VA 22030 
Lynchburg 
The Library 
Lynchburg College 
Lynchburg, VA 24501 
Norfolk: 

Norfolk Public Library System 

301 East City Hall Avenue 
Norfolk. VA 23510 

Reston: 

U.S. Geological Survey 
Library 

National Center, Mail Stop 950 
Reston. VA 22092 
Richmond: 

Learning Resources Center 
Parham Road Campus 
J. Sargeant Reynolds Community 
College 
P.O. Box 12084 
Richmond. VA 23241 
(804) 264-3220 

Municipal Library 
County of Henrico 
Hungary Springs & Parham Roads 
Richmond. VA 23228 

Virginia State Library 
11th & Capitol Streets 
Richmond. VA 23219 
Roanoke: 

Roanoke Law Library 
210 Campbell Avenue. SW 
Roanoke. VA 24011 
Virginia Beach: 

Public Law Library 
Municipal Center 
City of Virginia Beach 
Virginia Beach. VA 23450 
Williamsburg: 

Documents Department 
Earl Gregg Swem Library 
College of W’illiam and Mary 
Williamsburg. VA 23185 

WASHINGTON 

Bellingham: 

Documents Division. Wilson Library 
Western Washington University 
516 High Street 
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WASHINGTON—Continued 
Bellingham, WA 98225 
(206) 676-3075 
Cheney: 

Eastern Washington University 
The Library 
Cheney. WA 99004 
(509) 359-2475 
Everett: 

Everett Public Library 
2702 Hoyt Avenue 
Everett, WA 98201 
(206) 259-6857 

Snohomish County Law Library 
County Courthouse 
Everett, WA 98201 
(206) 259-5328 
Midway: 

Highline Community College 
Library 25-2 
Midway, WA 98032 
(206) 878-3710. ext. 232 
Olympia: 

Washington State Law Library 
Temple of Justice 
Olympia, WA 98504 

Washington State Library 
Document Section 
Olympia, WA 98504 
(206) 753-4027 
Port Angeles: 

North Olympic Library System 
207 So. Lincoln 
Port Angeles, WA 98362 
Spokane: 

Gonzaga University Law Library 


E. 600 Sharp Avenue 
P.O. Box 3528 
Spokane. WA 99220 

Spokane Public Library 
West 906 Main Avenue 
Spokane, WA 99201 
(509) 838-3361 

WEST VIRGINIA 

Beckley: 

National Mine Health and Safety 
Academy 

Learning Resources Center 
P.O. Box 1166 
Beckley, WV 25801 
Charleston: 

Kanawha County Public Library 
123 Capitol Street 
Charleston. WV 25301 
(304) 343-4646 
Montgomery: 

Vining Library 

West Virginia Institute of Technology 
Montgomery, WV 25136 
Weirton: 

Mary H. Weir Public Library 
3442 Main Street 
Weirton. WV 26062 
(304) 748-7070 

WISCONSIN 

Appleton: 

Appleton Public Library 
121 South Oneida Street 
Appleton, WI 54911 
734-7171 
Green Bay: 


University of Wisconsin—Green Bay 
Library Learning Center 
Government Publications 
Green Bay. WI 54302 
Kenosha: 

Library/Learning Center 
University of Wisconsin-Parkside 
Wood Road 
Kenosha, WI 53141 
Ladysmith: 

Mount Senario College Library 
Ladysmith, WI 54848 
Madison: 

Madison Public Library 
201 W. Mifflin Street 
Madison, WI 53703 
(608) 266-6363 
Milwaukee: 

Milwaukee County 
Law Library 
Courthouse. Room 307 
901 North 9th Street 
Milwaukee, WI 53233 
278-4900 

WYOMING 

Gillette: 

George Amos Memorial Library 
412 S. Gillette Avenue 
Gillette, WY 82716 
(307) 682-3223 
Laramie: 

Coe Library—Documents Division 
University of Wyoming 
Box 3334, University Station 
Laramie, WY 82071 
(307) 766-2174 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and 
Development 

24 CFR Part 511 

[Docket No. R-90-1156; FR-1901-F-04] 

RIN 2506-AA55 

Rental Rehabilitation Grants 

agency: Office of Community Planning 
and Development, HUD. 
action: Final rule. 

summary: This final rule reorganizes 
and makes final various provisions 
governing the Rental Rehabilitation 
Program, some of which have been 
published in a final rule, but most of 
which have been published only in an 
interim rule (49 FR 16944, April 20,1984). 
or have been implemented by 
Departmental notices. A primary 
objective of this final rule is to clarify 
what provisions apply to each project, 
and which apply to the grant as a whole. 
What was formerly combined into one 
section of the existing regulations as 
“Program Requirements’* has now been 
separated into two sections: “Grant 
Requirements” and “Project 
Requirements.** 

EFFECTIVE date: This rule is effective on 
June 14,1990 except for §§ 511.10(e), 
511.15(c)(7). 511.20 (b)(5) and (b)(ll). 
511.40, and 511.50(a), which will not be 
effective until approval of the 
information collection requirements in 
these sections and issuance of an 
approval number by the Office of 
Management and Budget (OMB). HUD 
will publish a separate notice 
announcing the effective date of those 
sections and the OMB approval number. 
FOR FURTHER INFORMATION CONTACT: 
Mary Kolesar, Rehabilitation 
Management Division, Room 7174, 
Department of Housing and Urban 
Development, 451 Seventh Street SW.. 
Washington, DC 20410-7000. telephone 
(202) 755-5970. (This is not a toll-free 
number.) Hearing- or speech-impaired 
individuals may call HUD’s TDD 
number, (202) 755-5965. (These 
telephone numbers are not toll-free 
numbers.) 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act Statement 

The information collection 
requirements contained in the final rule, 
for the most part, have been approved 
by the Office of Management and 
Budget (OMB) under the Paperwork 
Reduction Act of 1980 and have been 


assigned OMB Control Numbers 2506- 
0080 and 2506-0110. However, based on 
consultation with a number of grantees 
and State recipients participating in the 
Program, the Department has revised a 
number of the previously approved 
burden hours to reflect more accurately 
grantee and State recipient estimates of 
the recordkeeping and/or reporting 
burden for the Program. Revised hours 
for the requirements highlighted below 
are included in the table disclosing the 
Department’s estimate of burden for 
each of the collections of information in 
this rule. In addition, the rule contains 
several new paperwork requirements 
which are also discussed below. 

Public reporting and/or recordkeeping 
burden has been revised for the 
following paperwork requirements: 

Scope of Work. The recordkeeping 
burden for the scope of work 
requirement has been modified from the 
previously approved submission under 
OMB Control Number 2506-0110 to 
include documentation to support the 
eligibility of precommitment costs (also 
previously approved under OMB Control 
Number 2506-0110) as required in 
§ 511.10(f)(3) and documentation to 
demonstrate efforts to assist projects 
which are accessible to handicapped 
individuals as required in 5 511.10(g)(2). 
The initial estimates were based on 
formula grantees only. The revised 
estimate includes the 200 State 
recipients participating in State 
decentralized programs. As 
precommitment costs documentation 
does not require additional 
recordkeeping or reporting, but instead 
ensures that certain elements are 
included in the scope of work, the 
Department deems it appropriate to 
include the burden for this requirement 
with the scope of work annual burden. 

Written agreement with project 
owner . The annual burden for this 
requirement has been increased from 
2,640 annual burden hours previously 
approved under OMB Control Number 
2506-0110 to 4,000 annual burden hours. 
The original estimate was based on 
formula grantees only. The revised 
estimate includes the 200 State 
recipients participating in State 
decentralized programs which must also 
enter into long-term written agreements 
with owners of projects assisted with 
RRP grant funds. 

Cosh and Management Information 
(C/MI) System. The reporting burden for 
C/MI System documentation has been 
revised from the previously approved 
(OMB Control Number 2506-0080) 15,720 
annual hours to 23,415 hours annually. 
This represents an increase in the 
annual burden of 7,695 hours. There are 
currently an estimated 200 State 


recipients with program management 
responsibilities participating in the RRP. 
However, only 150 of the State 
recipients have access to the C/MI 
System and are required to submit C/MI 
System documentation. Consequently, 
the burden for this requirement has been 
estimated at 150 recipients rather than 
the previously approved 200 recipients. 
The increase in C/MI System reporting 
burden is based on several factors. First, 
based on the statutory change which 
permits grantees to use up to 10 percent 
of their annual allocations for program 
administration, the 600 formula and 
HUD-administered grantees must now 
complete an additional Security form 
annually. Second, the burden for States 
administering programs through State 
recipients has been increased to include 
burden hours for the States 
administering Rural Demonstration 
Programs. Finally, based on an analysis 
of the number of projects committed and 
completed for the RRP, the annual 
reporting burden for submitting the Pre- 
Rehabilition and Project Completion 
Reports (previously approved under 
OMB Control Number 2506-0080) have 
also been increased. 

Similar revisions to requirements 
previously approved under OMB Control 
Number 2506-0080 to include State 
recipients with program administration 
responsibilities are nondiscrimination, 
equal opportunity, and affirmative 
marketing provisions at $ 511.13(a) and 
(b), and minority and women business 
enterprise requirements at § 511.13(c). 
Although the State is the recipient of 
grant funds from HUD, the regulations 
also impose these recordkeeping 
requirements on State recipients. 

Data collection and recordkeeping 
requirements for tenant assistance, 
displacement, and relocation 
requirements have previously been 
included and approved as part of the 
affirmative marketing recordkeeping 
requirements under OMB Number 2506- 
0080. While the regulations do not 
impose the requirement for the 
development of a tenant assistance 
policy on State recipients. States are 
required to assure that recipients 
participating in State administered 
programs adopt similar policies as are 
required in 5 511.14. The inclusion of 
State recipients has increased the 
affirmative marketing annual burden by 
400 hours. Tenant assistance, 
displacement and relocation 
recordkeeping requirements, including 
the requirement to develop a tenant 
assistance policy and maintain data for 
subsequent reporting to the C/MI 
System previously approved under OMB 
Control Number 2506-0080 as a C/Ml 
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System recordkeeping requirement are 
included in this final rule as a separate 
requirement with an annual 
recordkeeping requirement of 4,000 
hours. The previously approved 
recordkeeping burden (OMB Control 
Number 2500-0080) for the C/MI System 
has been deleted as a separate 
recordkeeping requirement. 

New public reporting and/or 
recordkeeping burden included in this 
final rule are as follows: 

Rehabilitation Standards. Section 
511.10(e) now expressly requires 
grantees to adopt written rehabilitation 
standards which identify all applicable 
requirements that RRP-assisted projects 
must meet after rehabilitation. A major 
purpose of the new rehabilitation 
standards requirement and related 
references in 9 511.10(f)(1) is to assure 
that there are objective, written 
standards to help determine both 
whether the work is eligible for RRP 
assistance and whether the work must 
be performed if the project is to receive 
RRP assistance. Grantees consulted 
regarding this requirement generally 
indicated that the requirement to adopt 
written rehabilitation standards did not 
represent an increase in burden for their 
local programs as local housing policies 
require the adoption of similar 
standards. 

Lead-Based Paint. Section 401(b) of 
the Lead-Based Paint Poisoning 
Prevention Act (42 U.S.G 4831(b)) 
directs the Secretary to prohibit the use 
of lead-based paint in residential 
structures rehabilitated with Federal 
assistance. Section 511.15(c)(7) requires 
the grantee or State recipient to keep a 
copy of each notification, inspection, 
and test report, required by section 
401(b) for at least 3 years. Grantees 
consulted indicated that the lead-based 
paint requirements included at 
§ 511.15(c)(8) did not represent a 
significant increase in burden to their 
programs. The grantees consulted 
generally agreed that the need for 
mitigating lead-based paint hazards 
could be readily determined from the 
initial property inspection as part of the 
scope of work. 

Program Description . Section 
511.20(b) now requires the submission of 
specific information identifying the 
neighborhoods in which they expect to 
operate the RRP during the year. The 
required information includes a map of 
the neighborhood or a description of the 
boundaries of each neighborhood, its 
median family income, current rent 
levels, and a statement as to the current 
affordability of standard units in the 
neighborhood to lower income families 
and the likelihood of their continued 
affordability for the next three yeurs. 


Section 511.20(b)(5) requires a 
description of how the grantee's project 
selection process will implement the 
priorities in 511.10(g), dealing with 
projects with units occupied by very 
low-income families and projects that 
will provide units accessible to the 
handicapped. Section 511.20(b)(ll) 
requires the submission of the 
Memorandum of Understanding (MOU) 
required under 9 511.40 with the 
grantee’s Program Description or a 
statement of how the grantee will meet 
the affordability and relocation 
requirements of 24 CFR 511. Grantees 
consulted generally acknowledged that 
the additional requirements as modified 
in 9 511.20 do not constitute an 
additional administrative burden for 
their programs. Grantees further 
indicated that as their basic programs 
do not drastically change from year to 
year, it is not necessary to prepare a 
new Program Description. Rather, the 
Program Description submitted annually 
is modified only to make changes as 
necessary. 

Memorandum of Understanding. As 
indicated above, the MOU or other 
statement must now be submitted with 
the grantee’s Program Description. In 
addition. 9 511.40 has been revised to 
require that this document be executed 
by the grantee or State recipient and the 
appropriate PI IA “for each year’s 
grant.” In addition, 9 511.40 has been 
revised to describe in more detail the 
kinds of issues that should be addressed 
by the grantee and the PHA in their 
Memorandum of Understanding. 

State election not to administer the 
RRP. Section 511.50(a) has been revised 
to simplify the process of a State's 
election to administer its RRP formula 
allocation. States are now required to 
notify HUD if they decide not to 
administer the program, or States may 
simply elect not to submit a Program 
Description for the Fiscal Year grant. 
Previously, States were required to 
notify HUD if they elected to administer 
their allocations. 

Public reporting burden for each of 
these collections of information is 
estimated to include the time for 
reviewing the instructions, researching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing documents 
making up the collection of information. 
Information on the estimated public 
reporting burden is provided under the 
preamble heading, Other Matters. The 
information collection requirements 
contained in this final rule have been 
submitted to the Office of Management 
and Budget (OMB) for review under the 
Paperwork Reduction Act of 1980. 


Expedited review has been requested by 
June 4.1990. 

Pending approval of the new 
collections of information and revised 
burdens for the previously approved 
collections of information and the 
assignment of an OMB control number, 
no person may be subjected to a penalty 
for failure to comply with these 
information collection requirements. The 
OMB control number, when assigned, 
will be announced by separate notice in 
the Federal Register, at the same time 
that the rule’s effective date is 
published. Send comments regarding 
this burden estimate or any other aspect 
of this collection of information, 
including suggestions for reducing this 
burden, to the Department of Housing 
and Urban Development, Rules Docket 
Clerk. 451 Seventh Street. SW., Room 
10278. Washington. DC 20410: and to the 
Office of Information and Regualtory 
Affairs, Office of Management and 
Budget, Washington. DC 20503. 

Background 

The Rental Rehabilitation Program 
(RRP) is authorized by section 17 of the 
United States Housing Act of 1937 
(hereafter respectively referred to as 
“section 17” and the ”1937 Act”). 

Section 17 was added to the 1937 Act by 
section 301 of the Housing and Urban- 
Rural Recovery Act of 1983 (Pub. L. 98- 
181. approved November 30.1983). After 
its original enactment, section 17 was 
amended by section 103 of the Housing 
and Community Development Technical 
Amendments Act of 1984, sections 150 
and 311 of the Housing and Community 
Development Act of 1987, and by 
sections 1007 and 1044 of the Stewart B. 
McKinney Homeless Assistance 
Amendments Act of 1988. 

Regulations for the Rental 
Rehabilitation Program are codified at 
24 CFR part 511, and were initially 
promulgated as an interim rule, 
published on April 20.1984, at 49 FR 
16938. Since the publication of that 
initial interim rule in 1984. part 511 has 
been amended a total of 12 times, and 
most of these amendments were 
published as final rules. These 
amendments principally implemented 
the aforementioned amendments to 
section 17, incorporated in part 511 
various changes required by 
amendments to “cross-cutting” 
legislation or regulations (such as 
amendments concerning elimination of 
lead-based paint hazards, the Single 
Audit Act. and former OMB Circular A- 
102), and made various administrative 
revisions to part 511. These previous 
rulemakings and their principal subject 
matter are briefly summarized in the 
following table. 
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Summary of Prior Rules Amending Part 511 


Section of FR citation and date 

Regulation amended 

Subject 

50 FR 50594 



(Interim rule) December 10, 1985_ 

51 FR 12700 

511.32. 

Performance Adjustments to Formula Allocations. 

(Final rule) April 15, 1986. 

51 FR 20220 

511.33. 

Reallocation of Rental Rehabilitation Grant Amounts. 

(Final rule) June 3, 1986. 

511.31. 

Revised Minimum Allocation Amounts; Final Rule. 

51 FR 28703 


(Final rule) August 11, 1986. 

511.30, 511 33 and 511 50 

Revision to Mandatory Deobligation of Grant Amounts and other Miscellaneous 
Revisions. 

52 FR 4870 


(Final rule). 

511.11(f).. 

Lead-based Paint Hazard Elimination. 

52 FR 11466 


(Final rule) April 9. 1987. 

511.32___ 

Suspension of 24 CFR 511.32 Performance Adjustments to Formula Allocations. 

52 FR 25593 


(Final rule) July 8, 1987.. 

53 FR 8057 

511.33.. 

Reallocation of Rental Rehabllrtation Grant Amounts. 

March 11, 1988......... 

511.11(c). . 

Applicability of 24 CFR 85 (Uniform Administration requirements). 

53 FR 20800 

511 76... 

Program Income. 

(Final rule) June 6. 1988. 

511.11(f)(3). 

Lead-Based Paint Hazard Elimination. 

53 FR 25462 


(Interim rule) July 6, 1988. 

511.1, 511.3, 511.4, 511.10, 

To implement changes to the RRP authorized by The Housing and Community 


511.20, 511.33, 511.50, 511.51, 

Development Act of 1987, including increase in RRP per unit subsidy allowed; 

53 FR 28990 

and 511.74. 

use of up to 10% of initial allocation for program administration. 

(Final rule) August 1, 1988. 

54 FR 47654 

511.33. 

Reallocation of rental rehabilitation grant amounts. 

(Final rule) November 15, 1989. 

511.2, 511.10(c), and 511.10(g). 

To implement sections 150(b) and 150(0 of the Housing and Community Develop¬ 
ment Act of 1987 which amends the U.S.. Housing Act of 1937 to make eligible 
for RRP grant assistance publicly owned real property that will be privately 
owned upon completion of rehabilitation and to clarify when a nonprofit corpora¬ 
tion is considered privately controlled and eligible for RRP assistance, respec¬ 
tively. 


Because there are a large number of 
editorial, technical and organizational 
changes, this final rule republishes part 
£11 in full. Since it has been almost 6 
years since the original interim rule was 
published and public comment was 
sought, many of the original comments 
have been superseded by subsequent 
changes in the law and the regulations, 
or have been shown by experience to 
have been based upon a 
misunderstanding of how the program 
would work. The Department, therefore, 
will not respond in detail to the original 
comments, except to the extent a 
comment is pertinent to a substantive 
amendment that is being made. In 
addition,where the language of a single 
portion of the rule is simply rearranged, 
minor clarifications are made, or errors 


corrected, these changes will not be 
discussed below. However, the 
following discussion will highlight all 
substantively significant changes to the 
language of part 511 and will explain the 
reasons therefor. 

In addition, there has been a major 
editorial reorganization of subpart B of 
the rule, and a few other sections of the 
rule have been moved and redesignated. 
The purpose of this reorganization is to 
present the provisions of part 511, 
principally subpart B, in a more 
logically-related order, and to subdivide 
the inordinately lengthy §§511.10 and 
511.11 of the former rule into several 
separate sections. Primarily, the Rental 
Rehabilitation "Program Requirements" 
in former § 511.10 have been organized 
into two sections, new § 511.10 (which 


contains provisions directly applicable 
to each grantee’s annual grant), and new 
§ 511.11 (which contains provisions 
directly applicable to individual 
projects). Former § 511.10(e), on conflicts 
of interest, has been given its own 
section, § 511.12. Then, the cross-cutting 
requirements formerly in §§ 511.10(h), 
511.10(m) and 511.11, have been spread 
into new §§511.13 to 511.16. The 
following table summarizes these 
organizational changes in more detail, 
giving the general subject matter, the 
provision’s former section number(s) in 
part 511 as it existed before publication 
of this final rule, and the new number(s) 
of the corresponding provisions in the 
final rule. 


Subject 

Former rule 

Final rule 

Administrative costs. 

511.4.„ 

511 10(b) 

511.71. 

511.11(f). 

511.11(b). 

511.11(a). 

511.11(g). 

511.10(c). 

511.11(e). 

511.10(d). 

511.10(0- 

511.14. 

511.11(d)(1)(H). 

511.11(d)(1)(w»). 

511.10(b). 

511.10(g)(1). 

Rent control/Rent or occupancy restrictions. 

Primarily residential rental use. 

511 10(cH11 

Substandard conditions. 

^ • * • » */•••••••••••«•«•• •• 

511.10(c)(2)_ 

511.10(c)(3)_ 

511.10(d)... 

Ineligible projects......... 

Eligible neighborhoods/Selection of neighborhoods. 

Maximum rental rehabilitation grant amounts for projects.. 

511 10(e) 

Minimum level of rehabilitation/Minimum project cost. 

511 10(f) 

Eligible rehabilitation costs/Eligible project costs. 

511 10(g).. 

Tenant assistance, displacement, relocation and acquisition... .. 

511.10(h)_ 

Condominium conversion. 

511.10(i) 

Discrimination against subsidized tenants. 

511 10(j) 

Use of rental rehabilitation grants for housing lot families. 

511 10(k) 

Use of rental rehabilitation grants for units in substandard condition that are occupied by very-low-income families.. 

511.10(1). 
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Subject 

Former rule 

Final rule 

Nondiscrimination. .. , 

511.10<m)(1)_„_ 

511.13(a). 

511.13(b). 

511.16(a). 

511.16(b). 

511.72 

511.16(c). 

511.12. 

511.15. 

511.16(d). 

511.16(e). 

511.73(a). 

511.73(c). 

511.74. 

511.75. 

Affirmative marketing. 

511 10(m)(2) . 

Labor standards _ Z ___ ___ _ . _ _ 

511.11(a)__ 

Environment and historic preservation. 

511.11(b)... 

Applicability of 24 CFR part 85/Uniform Federal administrative requirements ________ 

511.11(c). 

Architectural barriers/Handicapped accessibility ____..._______ 

511.11(d).. 

Conflicts of interest _ ___ _ 

511.11(e)... 

Lead-based paint __ _ __..___ 

511.11(f)__ 

Use of debarred, suspended or ineligible contractors... ....... 

511.11(g)_ 

Pet ownership in housing for the elderty or handicapped. . . ..... 

511.11(h)__ 

Records to be maintained. 

511.71. 

Public disclosure of records and documents.......,,, , 

511.72. 

Audit......... 

511 73 .. 

Disbursement or rental rehabilitation grant amounts—Cash and Management Information System _____ 

511.74_ 


The following discusses all 
substantive changes to part 511 in this 
final rule in the order in which it now 
exists. We also explain all new 
provisions, even though they may simply 
represent accumulated interpretation of 
the former rule, rather than a 
substantive change in the effect of the 
former rule. 

Subpart A—General 

Section 511.1 has been reorganized 
into two paragraphs, (a) and (b), and 
paragraph (b) has been revised to reflect 
amendments to section 8 of the 1937 Act 
with regard to the allocation of housing 
vouchers or certificates to address 
displacement or potential displacement 
of existing tenants in RRP-assisted 
projects. These amendments to section 8 
are actually implemented in 24 CFR part 
882, subparts A and B, with respect to 
certificates, and in part 887, with respect 
to housing vouchers, and the language of 
i 511.1 merely restates the effect of the 
statutory amendments themselves. 

In i 511.2, new definitions have been 
added of the terms “administrative 
costs‘\ “C/MI system", and 
“manufactured housing unit.*’ The first 
two are simply added for ease of 
reference to these two terms, which are 
frequently used throughout the rule; the 
third is added in connection with a 
major change in this rule, which 
describes when manufactured housing 
units may be assisted under this part. 
The latter change is explained under 
5511.11(c)(4) below. Finally, the 
definitions of “project” and “unit” or 
“dwelling unit” have been clarified. 
“Project" has been revised to make 
clearer, as the former rule intended, that 
nothing smaller than an entire building 
can be assisted under the program. This 
position is mandated by the use of the 
term “structure” in certain provisions of 
section 17, principally paragraphs (C), 

(E) and (G) of section 17(c)(2). “Unit” 
has been modified to expressly permit 
single room occupancy and congregate 
housing units which meet section 8 


standards to be assisted under the 
program where the HUD field office so 
approves, and to make clear that the 
issue of whether a dwelling unit 
constitutes “permanent” housing must 
be considered in the context of this rule, 
as well as under State law. These 
language changes are consistent with 
HUD’s existing interpretation. 

Several public comments on the 
original interim rule in 1984 concerned 
the applicability to this part 511 of the 
waiver authority in 24 CFR 899.101. That 
authority concerns only waivers under 
24 CFR, chapter VIII, which consists of 
parts 800 to 899. Section 899.101 has no 
applicability to this part 511; the only 
authority to waive its provisions is 
contained in S 511.5. However, to make 
clear HUD’s existing interpretation of 
§ 511.5, and consistent with similar 
language in 5 899.101, language has been 
added at the end of 5 511.5 requiring 
waivers to be in writing and supported 
by documentation of the pertinent facts 
and grounds. 

Subpart B —Program Requirements 

In 5 511.10(a) (Lower income benefit), 
the phrase “failure to complete 
rehabilitation of projects due to 
unanticipated circumstances” has been 
deleted from paragraph (2)(i)(B). This is 
consistent with $ 511.11(a) of the final 
rule, which takes the position that a 
project which is not completed for any 
reason (anticipated or not) is ineligible, 
and the grantee must reimburse its 
program account for the RRP funds 
disbursed on account of the project. 
Since a project which will never be 
completed is not considered an eligible 
project at all, it does not affect the lower 
income benefit calculation and should 
not be mentioned in S 511.10(a)(2)(i)(B) 
as a ground for reducing the required 
lower-income benefit percentage. 

In redesignated { 511.10(b) (Use of 
rental rehabilitation grants for housing 
for families), language has been added 
in paragraph (1) to assure that grant 
amounts expended for administrative 


costs are not counted for purposes of the 
national goal that at least 15 percent of 
each year’s total of all RRP grants to all 
grantees is to be expended for units 
having three or more bedrooms. This 
keeps the 15 percent goal comparable, 
as a percentage of funds expended for 
projects, to the goal that existed before 
administrative costs were eligible under 
the RRP. A similar change has been 
made in 5 511.71(d) which affects 
requirements, such as the lower income 
benefit requirement in 5 511.10(a) and 
the 70 percent two-bedroom standard in 
i 511.10(b), which are imposed on 
grantees on a grant-by-grant basis. In 
addition, “the financial infeasibility of 
rehabilitating larger units” is no longer 
expressly mentioned in $ 511.10(b)(1) as 
a basis for decreasing the 70 percent 
two-bedroom standard, since larger 
grant amounts are now available for 
larger units. However, the latter change 
is largely a matter of emphasis, since the 
factors listed to justify HUD approval of 
a reduction in the 70 percent standard 
are merely examples, rather than an all- 
inclusive list. Finally, paragraph (2) of 
5 511.10(b) has been revised to more 
precisely describe the calculation 
required to exclude units rehabilitated 
to meet local seismic standards from the 
70 percent two-bedroom standard in 
5 511.10(b)(1). 

In redesignated $ 511.10(c) (Selection 
of neighborhoods), the term “median 
income” has been changed to “median 
family income". This change has been 
made to ensure consistency in the use of 
census data with the CDBC and to 
alleviate the confusion that existed over 
whether “median income" referred to 
census data on median family incomes 
or median household incomes. 

In turn, new 5 511.10(e) (Rehabilitation 
standards) contains the existing 
requirement, also formerly set forth 
under “Minimum level of rehabilitation,” 
that each unit in an RRP-assisted project 
must at least meet section 8 Existing 
Housing Quality Standards after 
rehabilitation. In addition, however, 
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§ 511.10(e) now expressly requires 
grantees to adopt written rehabilitation 
standards which identify all applicable 
requirements that RRP-assisted projects 
must meet after rehabilitation. At a 
minimum, these after-rehabilitation 
standards must meet the section 8 
Existing Housing Quality Standards at 
24 CFR 882.109. In addition, if the 
grantee requires each RRP-assisted 
project to meet some or all already- 
existing or future State and local 
building code requirements for new 
construction, or specific standards 
applicable to particular levels of 
rehabilitation of older housing, the 
grantee must identify those 
requirements in its "RRP rehabilitation 
standards.” Also, pursuant to the related 
reference to the grantee’s rehabilitation 
standards in $ 511.10(f)(l)(ii), if the 
grantee requires RRP-assisted projects 
to meet certain thermal performance 
standards, or their equipment, 
appliances or other materials to meet 
certain energy efficiency or 
conservation standards, these must be 
specified in the grantee’s written 
rehabilitation standards. Finally, 
pursuant to the related reference to the 
grantee’s rehabilitation standards in 
S 511.10(f)(l)(iii), the grantee should 
specify it its rehabilitation standards 
when particular housing systems are 
deemed to be "in danger of failure" and 
replacement is either required or eligible 
under the program. 

The purposes of the new 
rehabilitation standards requirement in 
5 511.10(e). and the related references to 
such rehabilitation standards added to 
paragraphs (i), (ii). and (iii) of 5 511.10(f), 
are to assure that there are objective, 
written standards to help determine 
both whether work is eligible for RRP 
assistance under 5 511.10(f) and whether 
the work must be performed if the 
project is to receive RRP assistance. 
These issues are different; the grantee 
may take the position that certain type 9 
of work [e.g., repainting an entire unit) 
are not necessarily required if a project 
is to receive RRP assistance, but are 
nevertheless eligible if the project also 
has substandard conditions that make it 
eligible for RRP assistance (see 
§ 511.11(c)(1)). The grantee may also 
take the position that if certain work 
either is required, or is RRP-assisted, 
that it meet certain standards. For 
example, if a new water heater must be 
supplied, or is eligible as an optional 
item, the grantee could require that the 
replacement heater would have to meet 
certain energy conservation standards if 
it is to be included in the eligible project 
cost. 


The purpose of having written 
rehabilitation standards, which should 
be part of the grantee's program 
requirements and procedures available 
to the public, is to foster fairness and 
uniformity in the treatment of project 
owners and (indirectly) tenants under 
the program. Without written, specific 
rehabilitation standards, the process of 
developing a work write-up for a 
particular project tends to be an ad-hoc, 
project-by-project exercise. If there are 
written standards for required 
rehabilitation and cost eligibility, there 
is better assurance that work funded 
under the program is actually needed, 
not just desired by the owner for his or 
her own purposes, and/or on the other 
hand, that certain work actually is 
required, not just imposed by the 
particular inspector. Also, if the 
standards are available in writing for 
public review, the public, including 
owners, tenants, and tenant advocacy 
groups, also will have an opportunity to 
express their opinion as to whether the 
standards are too high, and cause overly 
costly rehabilitation which 
unnecessarily drives up rents, or too 
low, and thus fails to produce long-term 
improvement in the condition of the 
housing, decreased maintenance costs, 
and the like. 

The final rule includes two changes in 
redesignated § 511.10(f)(2) concerning 
the eligibility of so-called "soft costs" os 
RRP project costs. First, the eligibility of 
information services to tenants provided 
by a project owner has been broadened 
to include information services related 
to affirmative marketing requirements 
under 5 511.13(b). and lead-based paint 
information under S 511.15(b), in 
addition to those required for relocation 
purposes under $ 511.14. (Similar 
services, if provided by the grantee, are 
eligible as program-wide administrative 
costs under § 511.71.) Second, former 
paragraph (iii) of redesignated 
S 511.10(f)(2), which made eligible as a 
project cost fees charged by a private 
lender for administrative costs 
associated with the disbursement of 
funds under the C/MI System, has been 
deleted. HUD views these costs as not 
truly project-specific costs eligible under 
this section; rather, they are more 
properly classified as administrative 
costs eligible under J 511.71. 

A new paragraph (4) has also been 
added to § 511.10(f) concerning the 
eligibility of self-help or sweat-equity 
work as an RRP project cost. Generally, 
this policy is cons istent with that 
contained in CPD Notice 88-37, issued 
October 13,1988, under HUD’s own 
Directives System, which was based on 
interpretation of the former regulations 


on eligible costs. Basically, this policy 
makes clear that work performed by 
project owners and their families on 
their own projects is not a real "cost" of 
rehabilitation and hence not eligible to 
be compensated as an RRP project cost, 
except that an amount for labor, 
overhead, and profit, similar to the 
amount that a contractor would make on 
a project he or she did not own, is 
eligible for licensed, practicing 
contractors. 

Section 511.10(g)(1) (Project selection 
priority for projects with units occupied 
by very low income families) has been 
reworded to better reflect HUD’s 
interpretation of the prior rule, but there 
is no substantive change in that 
interpretation. A new § 511.10(g)(2) has 
also been added to the final rule, but 
this merely gives notice of the priority 
already required by 24 CFR 8.30 for 
projects which result in making units 
accessible to the handicapped. 

In $ 511.11 (Project requirements), a 
new paragraph (a) (Rehabilitation) has 
been added to the final rule. The first 
sentence merely restates existing 
requirements in new language, providing 
that in order to receive RRP assistance, 
a project must require rehabilitation, 
measured by whether it does not meet 
the grantee’s required rehabilitation 
standards under 5 511.10(e) and needs 
rehabilitation which will cost at least 
the minimum required under § 511.10(d). 

Section 511.11(a) further provides that 
any RRP funds disbursed on a project 
which is terminated by the grantee must 
be repaid to the grantee’s project 
account. If the funds are so repaid, they 
are available for reuse by the grantee to 
the same extent as any other RRP grant 
amounts still available for expenditure 
under 5 511.33(c). The failure of the 
grantee to repay these grant amounts to 
its grant account, however, will subject 
the grantee to corrective and remedial 
actions under 24 CFR 511.82, which will 
probably include enforced collection of 
the amount due and return of any 
amount collected to the Treasury under 
5 511.82(c)(4). 

Although editorially revised and 
rearranged, $ 511.11 (b), (c) and (d) are 
similar in substance to 8 511.10(c) (1H 4 ) 
as recently revised at 54 FR 47654, 
published on November 15,1989, except 
for the addition of new 8 511.11(c)(4) 
(Manufactured housing units) to the 
final rule. New § 511.11(c)(4) permits 
HUD to assist rehabilitation of 
manufactured housing under the RRP, if 
the units are on a permanent foundation, 
have permanent utility hookups, are 
designed for use as permanent 
residences, and otherwise meet the 
requirements of 24 CFR 882.109(g). Units 
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which meet these criteria may be 
assisted whether or not they qualify as 
real property under State and local law 
and whether or not the owner of the unit 
also owns the site on which it is located. 

Although several provisions in section 
17 specifically refer to "real property" 
(see Sections 17(c)(2) (A) and (B). and 
17(k)(4)), other provisions variously refer 
to the housing to be rehabilitated as 
"units" (sections 17(b)(2)(B), 17(c)(2)(G). 
17(c)(3), and 17(c)(4)), "structure" 
(17(c)(2)(C). 17(c)(2)(F). 17(c)(2)(G). 

17(f)). "project" (17(c)(1)(E). 17(c)(2)(C), 
17(c)(3). 17(i)(3). 17(j)). and "housing" 
(17(c)(3) and 17(k)(4)). Also, 
manufactured housing is an increasingly 
important source of low-cost housing 
throughout the United States, and HUD 
believes that the Congress may be 
presumed to intend (unless it clearly 
states otherwise), when it passes 
legislation for the general purpose of 
rehabilitating housing, that all forms of 
housing should be eligible for the 
authorized assistance under nationally 
uniform standards. 

For these reasons, HUD does not 
believe that the Congress intended the 
occasional references to "real property" 
in section 17 to limit the program to 
rehabilitating manufactured housing 
only where it is classified as such under 
the law of the State in which it is 
located at the time assistance is made 
available. Thus. HUD has established 
the criteria in $ 511.11(c)(4) authorizing 
RRP assistance for manufactured 
housing in all States, when it is used in 
basically the same way as other housing 
eligible under the program—as 
permanent residential housing in a 
basically fixed location. Except for the 
additional criteria in $ 511.11(c)(4), the 
manufactured housing units would be 
eligible for assistance to the same extent 
and under the same procedures as any 
other type of housing, although 
5 511.11(d)(3) authorizes alternative 
methods of securing liens against the 
housing where it does not constitute real 
property under State and local law. 
Generally, such a lien would probably 
be obtained and secured in most States 
by execution of a financing statement 
and filing of a UCC-1 as required by the 
Uniform Commercial Code as adopted 
by the particular State. 

There were four comments on 
manufactured home eligibility in 
connection with the original interim rule 
in 1984; all favored eligibility, generally 
on terms HUD has adopted. 

The new § 511.11(c)(5) makes a part of 
the regulations the policy that the 
Department has been following for 
church-owned properties since the 
policy was sent to HUD Regional and 
Field Offices in a memorandum dated 


March 2.1988. To summarize, provided 
the project meets other requirements of 
the program, RRP funds may be used to 
rehabilitate church-owned properties if 
(1) title to the property is held by a 
secular entity and (2) the rehabilitated 
property is used exclusively for secular 
purposes, available to all persons 
regardless of religion, and there is no 
religious or membership criteria for 
tenants of the property. 

Redesignated { 511.11(f) (Rent or 
occupancy restrictions) contains one 
minor change from former $ 511.10(b), 
which is consistent with previous HUD 
interpretation of that section. That is. it 
expressly allows low income occupancy 
agreements which do not extend beyond 
1 year from the date of completion of 
rehabilitation of a project, so as to 
facilitate compliance with the lower 
income benefit requirements in 
S 511.10(a). 

Redesignated i 511.11(g) (Ineligible 
projects) contains a number of language 
changes compared to the former rule 
(5 511.10(c)(6). and earlier S 511.10(c)(3)), 
although most of these are consistent 
with existing practice. First, projects 
assisted under the project-based 
certificate program implemented at 24 
CFR part 882, subpart G. are ineligible 
for RRP assistance, consistent with 
subpart G itself. Second, projects which 
continue to be subject to rent regulatory 
agreements or receive project-based 
subsidies because they were formerly 
assisted under the other Federal 
programs cited in this section are 
ineligible for RRP assistance. Third, 
section 312 loan-assisted properties (see 
24 CFR part 510 and HUD Handbook 
7375.01 REV-2)) are ineligible only if 
they are subject to rent regulatory 
agreements. Finally, consistent with the 
implication of the former rule and CPD 
Notice 88-40, issued December 8.1988, 
the regulation expressly provides that 
housing subject to conditions of 
occupancy which would make the 
residents ineligible for section 8 
assistance is also ineligible for RRP 
assistance. This latter provision 
principally affects housing which, even 
if physically designed so that it could be 
used as housing for permanent 
residency, is operated as transient, 
emergency shelter, temporary, or 
transitional housing. The RRP is 
intended to support the section 8 
Existing Housing certificate and housing 
voucher programs, and to provide 
housing available to its clients. HUD has 
other programs which are specifically 
intended and designed to provide for 
temporary and transitional housing 
needs. 

The provisions of the final rule on 
nondiscrimination, equal opportunity, 


minority and women's business 
enterprise (M/WBE) and affirmative 
marketing have been given a separate 
section (5 511.13). reorganized 
somewhat, and references to the 
applicable regulations have been 
included after the citations to the 
governing nondiscrimination statutes 
and executive orders in S 511.13(a). The 
statement on applicability of section 504 
of the Rehabilitation Act of 1973, and 
HUD’s regulations at 24 CFR part 8. 
have been moved to $ 511.16(d). 
However, the substance of these 
requirements has not been changed. 

In addition, although these changes 
merely extend existing policies to 
activities recently added to the Program, 
we note that affirmative marketing 
requirements have been expressly 
extended to grantees and other public 
agencies which own projects. Although 
such public agencies must transfer 
projects to private ownership before 
completion of rehabilitation, marketing 
of at least some rehabilitated units 
typically begins before a project is 
entirely completed, particularly in larger 
projects, and therefore public owners 
should have the same responsibilities as 
private owners for affirmative 
marketing. Also, the words "and 
administrative costs" have been added 
to the introductory language in 
§ 511.13(c), to make clear that the 
grantee's M/WBE responsibilities 
extend to the grantee’s use of RRP funds 
for administrative expenses, such as the 
procurement of administrative supplies 
and outside services. 

Section 511.14 describes RRP policies 
governing tenant assistance, 
displacement, relocation and real 
property acquisition. It reflects current 
requirements (described in CPD Notice 
89-52, dated December 21,1989), 
including those established by the 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 
(URA), as amended by the Uniform 
Relocation Act Amendments of 1987. 

Effective April 2,1989, the URA and 
govemmentwide regulations at 49 CFR 
24 cover all persons (families, 
individuals, businesses, nonprofit 
organizations and farms) displaced 
(moved permanently and involuntarily) 
as a direct result of rehabilitation, 
demolition, or acquisition for an RRP- 
assisted project. 

The application of the URA to a 
displacement does not depend on the 
date when the RRP assistance was 
approved. The URA is triggered if the 
person moves on or after April 2,1989 
and the move is determined to be 
permanent and involuntary and "for an 
RRP-assisted project." Generally, a 
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person forced to move after the owner’s 
submission of an application for RRP 
assistance to the grantee will qualify as 
a “displaced person” if the application 
is later approved. 

Section 511.14(d) explains that if 
CDBG funds are used to pay any part of 
the cost of “rehabilitation activities" as 
described in 24 CFR 570.202(b), or 
similar eligible activities, the project is 
subject to the requirements of section 
104(d) of the Housing and Community 
Development Act of 1974, as amended, 
and implementing regulations at 
5 57O.490a(b) (State CDBG Program) or 
§ 570.606(b) (Entitlement and HUD- 
administered Small Cities Program). 
These rules require that (1) additional 
relocation assistance be provided to any 
low/moderate-income tenant displaced 
by the demolition of any housing or by 
the conversion of a low/moderate- 
income unit (i.e., market rent does not 
exceed FMR under Section 8 Existing 
Housing Program) to a use other than 
low/moderate-income housing, and (2) 
the replacement of any low/moderate- 
income unit that is demolished or 
converted to another use. 

New § 511.15 (Lead-Based Paint) is 
largely identical to former § 511.11(f), 
except for editorial revisions. However, 
two minor, but arguably substantive 
changes have been made. First, the 
record-keeping requirements 
(5 511.15(c)(7)) have been broadened to 
include copies of the notifications 
required by §511.15. Second, the 
language of § 511.15(c)(9)(iiJ (HUD 
responsibility) has been revised to 
eliminate the confusing and 
inappropriate reference to waiver and 
instead to call for HUD Field Office 
determinations that applicable State and 
local laws provide protections 
comparable to those provided by this 
section. If so determined, compliance 
with such provisions is deemed to 
constitute compliance with § 511.15. 

Such determinations are subject to 
monitoring review by, or appeal to, the 
Regional Office and Headquarters. 

Section 511.16 contains the “Other 
Federal requirements" formerly located 
in § 511.11, except for conflicts of 
interest and lead-based paint 
provisions, which have been 
respectively relocated to § 511.12 and 
§ 511.15. In addition, the confusing 
reference to the Architectural Barriers 
Act of 1968 in former § 511.11(d) has 
been eliminated, since the requirements 
of that Act do not apply to RRP projects, 
and the provisions on “handicapped 
accessibility” based on the 
Rehabilitation Act of 1973 and 24 CFR 
part 8 have been relocated here as 
paragraph (c). Other substantive 


changes in this section are that in 
§ 511.18(a) (Labor Standards), the 
threshold for applicability has been 
revised to refer to projects containing 12 
or more units after rehabilitation and 
project owners are permitted to 
personally perform uncompensated 
work on their own projects. The 
language of § 511.18(d) (Use of debarred, 
suspended, or ineligible participants) 
has been broadened to include reference 
to “States and units of general local 
government" and “project owners," 
since it might be possible to use the 
debarment and suspension regulations 
in appropriate cases with respect to 
such entities, particularly owners. A 
new § 511.18(g) explicitly sets out the 
flood insurance purchase requirements 
under the Flood Disaster Protection Act 
of 1973, which have always applied to 
Rental Rehabilitation assistance (except 
allocations administered by a State.) 

Subpart C—Program Description 

The organization of subpart C, 
consisting of § § 511.20-21, is not 
significantly changed in the final rule. 
There are three substantive changes in 
§ 511.20(a) (Time for submission), one of 
which is consistent with, and two of 
which revise, current practice. 

First, this section now expressly 
requires that program descriptions be 
submitted at specific times after 
“publication of formula grant allocations 
for the fiscal year." Formerly, the 
regulation required program 
descriptions to be submitted after 
“written notification to * # # grantees of 
the grant allocations for the fiscal year." 
However, each year when it published 
formula allocations in the Federal 
Register, HUD stated that it deemed the 
date of publication to be the date of 
written notification formerly required by 
this section. Since HUD has now stated 
in § 511.30(a) that it will publish formula 
allocations each year (if there are funds 
to allocate), this section has been 
revised directly to require submission of 
program descriptions by all formula 
grantees the specified number of days 
after publication of allocations in the 
Federal Register. 

Second, formerly States had 75 days 
to submit their program descriptions; 
now, they have 45 days like other 
grantees. The reason for this change is 
based upon the elimination of the 
special 30-day period for States to elect 
not to administer their allocations under 
§ 511.50(a). Now that States are familiar 
with the program after six years of 
operation. HUD believes that extra time 
for States to decide whether or not to 
participate, and to develop their 
program descriptions, is not needed. 


Third, § 511.20(a) now permits the 
appropriate HUD Field Office to allow a 
grantee an additional 30 days to submit 
its program description upon a showing 
of good cause, if the grantee requests an 
extension within the original deadline 
period. Upon a further showing of good 
cause, HUD Headquarters may grant a 
further extension. Generally, as used 
here, "good cause" should be something 
unanticipated or reasonably beyond the 
grantee’s control that will prevent 
submission of the program description 
on time, and which can be rectified 
within a further reasonable time, such 
as 30 days or more. Lack of effort by the 
grantee is not good cause, nor is 
something which, even if not the 
grantee's fault could prevent use of the 
allocated funds for a substantial period 
(such as litigation). In the latter case, the 
allocated funds should be reallocated to 
another potential grantee which can use 
them more expeditiously. 

In § 511.20(b) (Program description 
elements), there are five potentially 
substantive changes that should be 
noted. First, in § 511.20(b)(2). States 
where possible, and all other formula 
grantees, are now required to include in 
their program descriptions specific 
information identifying the 
neighborhoods in which they expect to 
operate the RRP during a program year. 
If the neighborhoods are not yet known, 
or the grantee wants to change them 
during the program year, the grantee 
must document its program description 
file with the same specific information, 
which must remain available for HUD 
monitoring. The required information 
includes a map of the neighborhood, its 
median family income, current rent 
levels, and a statement as to the current 
affordability of standard units in the 
neighborhood to lower income families 
and the likelihood of their continued 
affordability for the next three years. 
While HUD does not want to increase 
the administrative workload of grantees 
in the RRP unnecessarily. HUD does 
believe that this information is the 
minimum needed to establish 
compliance with program requirements, 
and grantees should be clearly required 
to have it and to make it available to 
HUD in the relatively convenient way 
set forth in the regulation. 

Second, former paragraphs (5) and (6) 
of § 511.20(b) have been combined as 
paragraph (5) (Selection of proposals). 
Paragraph (i) of such § 511.20(b)(5) now 
requires a description of how the 
grantee's project selection process will 
implement the priorities in § 511.10(g), 
dealing with projects with units 
occupied by very low income families 
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and projects that will provide units 
accessible to the handicapped. 

Third, in g 511.20(b)(8), the required 
schedule for committing RRP funds now 
must run from the date HUD executes 
the grant agreement for the year, rather 
than the date the grantee accepts the 
agreement. Some grantees, by unduly 
delaying execution of the grant 
agreements they have been offered by 
HUD, have unfairly obtained extra time 
to commit and expend their funds. This 
change will eliminate that possibility. 

Fourth, former paragraph (10) of 
$ 511.20(b), requiring the grantee to 
identify what rental housing assistance 
will be available for lower income 
tenants, has been eliminated. This 
provision is superseded by the more 
extensive process used by HUD to 
determine what allocation of section 8 
resources is needed for the grantee’s 
RRP. 

Finally, paragraph (11) (formerly (13) 
of g 511.20(b) (PHA participation), has 
been revised to specify that the 
Memorandum of Understanding (MOU) 
required under g 511.40 must be 
submitted to HUD with the Program 
Description if possible. If this is not 
possible because no agreement can be 
reached, the grantee must submit a 
statement of how it will meet the 
affordability and relocation 
requirements of this part. The program 
statute and rules require the production 
of housing available for occupancy by 
lower income families. If grantees are 
unable to show evidence that a mutually 
cooperative relationship exists with the 
PHA for provision of tenant-based 
Section 8 housing assistance, the 
program will have difficulty achieving 
its objectives. Lacking an MOU with its 
PHA. a grantee shall therefore describe 
how it plans to meet the objective of 
rehabilitating occupied units without 
displacement. 

Section 511.20(c) (Certifications) is 
identical to the former regulation except 
that the duplicative former paragraph (5) 
has been eliminated. 

Section 511.21 (Review of Program 
Description) has been significantly 
revised. Formerly, paragraph (a) 
provided that the Program Description 
would be “deemed approved" unless 
disapproved within 60 days by the HUD 
Reid Office. This language has proven 
misleading and troublesome. In the first 
place, if the Program Description lacks a 
statutorily-required element, HUD lacks 
authority to approve it by inaction, any 
more than HUD could affirmatively 
approve it. Also, this language implied 
that HUD Field Officials were 
authorized to waive the regulations on 
the content of the Program Description 
by inaction: however, that is contrary to 


the express language of § 511.5 and the 
consolidated delegations of authority for 
the Office of Community Planning and 
Development (48 FR 49384), which do 
not permit Field officials to waive 
regulations. Third, the rigid timeframes 
in the rule make it difficult for Field 
Offices to work with grantees in unusual 
situations. 

Therefore. HUD has revised i 511.21 
(a) and (b) to require the HUD Field 
Office to make a good faith effort to 
review and approve the Program 
Description within 30 days, unless it 
makes one of the determinations set 
forth in paragraph (1). (2). or (3) of 
S 511.21(a). The Field Office should 
notify the grantee of any deficiencies in 
its Program Description within 30 days 
after receipt. If so notified, the grantee 
has 20 days to provide information to 
support the Program Description, to the 
satisfaction of the Field Office. Then, the 
Field Office shall make a good faith 
effort to advise the grantee whether its 
Program Description is approved, 
approved conditionally, or disapproved, 
within 15 days after receipt of the 
additional information. However, the 
regulation expressly provides that the 
failure of the Field Office to act on the 
program description within the time 
periods specified does not constitute 
approval of the application. In the 
unlikely event of serious Field Office 
delay, the grantee should bring the 
problem to the attention of HUD 
Headquarters for expeditious resolution. 

In addition, the language of § 511.21 
(c) and (d) has been expanded and 
clarified to better describe the grant 
conditioning and obligating processes. 
These changes are consistent with 
existing practice. 

Subpart D —Allocation Formula and 
Reallocations 

Subpart D has been revised to require 
HUD to publish in the Federal Register 
Notice of its RRP formula allocations 
each year (new { 511.34) and to 
eliminate the formerly suspended 
performance adjustment system under 
S 511.32 (see 52 FR 11466, April 9.1987). 
Conforming changes to accommodate 
those amendments, and other minor 
technical changes which do not change 
the meaning, have been made in 
S 511.30(a) and { 511.31. In addition, to 
prepare for the upcoming 1990 census, 
the reference to the 1980 census in 
§ 511.30(b) has been changed to read 
"the latest decennial census available to 
HUD". The formula allocation factors 
and formula calculation process in 
§ 511.30 (c) and (d) are unchanged from 
the prior rule. 

Section 511.33(c) has been modified to 
make clear that the periods for 


commitment and expenditure of RRP 
grant amounts specified therein run from 
the date of grant obligation (as provided 
in ( 511.21(d)), not from the date of 
"receipt of the grantee." The ambiguity 
of the latter term led HUD to interpret it 
to mean the date of the grantee’s 
execution of the Grant Agreement, but 
as previously explained, that proved to 
be an unsatisfactory result. This change 
is, however, made prospectively only, so 
that grantees whose grants were 
obligated (as provided in § 511.21(d)) 
before the effective date of this rule may 
still use the date of their execution of 
the Grant Agreement as the date from 
which the commitment and expenditure 
periods in this section run. 

Finally, $ 511.33(d) has been revised 
expressly to permit HUD to add RRP 
funds which are not in an obligated 
status at the end of a fiscal year either 
to the amount available for formula 
allocation in the succeeding year or to 
the amount available for reallocation in 
the succeeding year, as HUD determines 
appropriate. Generally, it is anticipated 
that if the amount of unobligated funds 
is very small in relation to the new 
funds expected to be available for 
formula grants, as is usually the case, 
then reallocation will be the choice 
adopted for the succeeding year. 

Subpart E—Memorandum of 
Understanding 

Section 511.40 (Memorandum of 
Understanding) has been revised to 
require that this document be executed 
by the grantee or State recipient and the 
appropriate PHA "for each year’s 
grant." As stated in § 511.20(b)(ll). 
wherever possible this document should 
be submitted with the grantee’s Program 
Description. These documents are 
important in establishing a sound and 
well-considered basis for cooperation 
between the grantee or State recipient 
and the PHA with respect to issuance of 
the housing vouchers and certificates 
that are to be allocated in support of the 
grantee’s RRP. HUD has found that 
without a requirement for annual 
updating, these documents become 
obsolete and do not serve the intended 
purpose. In addition. $ 511.40 has been 
revised to describe in more detail the 
kinds of issues that should be addressed 
by the grantee and the PHA In their 
Memorandum of Understanding. 

Subpart F—State Program 

Section 511.50(a) has been revised to 
simplify the process of a State’s election 
not to administer its RRP formula 
allocation, so that HUD must administer 
the State's allocation for the year. 
Formerly, States were required 
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affirmatively to notify HUD of their 
election to administer their allocations. 
This procedure is now reversed; States 
must notify HUD if they do not want to 
administer their allocations, or they may 
simply not submit a Program Description 
for the year. Since most States do 
administer their own allocations, this 
change reduces the total burden of 
notifications that must be provided by 
States and processed by HUD Field 
Offices. 

The Department of Veterans Affairs 
and Housing and Urban Development 
end Independent Agencies 
Appropriations Act for 1990 amended 
section 311 of the Housing and 
Community Development Act of 1987 to 
extend until September 30.1991 the 
Rental Rehabilitation Rural 
Demonstration Program. Thus. States 
may continue to use until September 30, 
1991, unutilized prior year rehabilitation 
grant amounts in rural areas eligible for 
Farmers Home Assistance (FmllA) 
under title V of the Housing Act of 1949. 
Also, where HUD administers State 
programs those communities eligible for 
FmHA assistance may also continue to 
participate in the rural demonstration 
until September 30.1991. 

The formerly rather lengthy 
5 511.51(a) has been subdivided into 
paragraphs (a) and (b). without 
substantive change. In addition, former 
paragraph (c) (now (d)) of § 511.51 has 
been expanded and clarified to better 
describe how HUD implements the last 
sentence of section 17(e) of the Act. The 
regulation provides that cities over 
50,000 in population which receive 
formula allocations may enter into 
agreements with States to administer 
their formula allocations for a year, and 
it describes how HUD will deal with 
grants of this nature. Basically, they are 
accounted for and otherwise treated as 
separate grants to the State, but they are 
governed by the substantive rules in this 
part applicable to grants to cities. 

Subpart G—Consortia 

No substantive change has been made 
in this subpart. The words 
“Manufactured Home Parks” have been 
dropped from the title, since HUD has 
determined that there is no need for 
separate discussion of manufactured 
home parks under this part. As 
previously stated, manufactured housing 
units meeting the requirements of 
§ 511.11(c)(4) have been made eligible 
for assistance under this part. 

Subpart II—Grant Administration 

Section 511.70 (Responsibility for 
grant administration) has been revised 
to provide, in accordance with existing 
practice, that grantees may enter into 


written agreements with other entities, 
such as other public bodies (i.e., PHAs, 
urban renewal agencies, or even other 
grantees) and private for profit and 
nonprofit contractors to carry out 
specific functions under the RRP, unless 
HUD has provided that the grantee 
cannot contract or delegate out the 
function in question. Obviously, there 
are certain functions that are 
intrinsically nondelegable if the grantee 
is to maintain responsibility for, and 
control of, its own program, such as 
signing the Grant Agreement, executing 
C/MI System security forms, signing 
project agreements and lien documents 
with owners, participating in the 
contracting-out process itself, and the 
like. Otherwise, a grantee can generally 
rely on contractors, both public and 
private, to the extent it determines 
desirable to provide the administrative 
support necessary to conduct the 
program. If so, this section specifically 
advises grantees of the applicability of 
24 CFR 85.36 to the procurement of 
services from private entities under this 
part. To the extent there are specific 
functions that HUD provides which 
cannot be contracted out. they will 
generally be limited to functions similar 
to the examples cited above, and they 
will be specified in more detail in the 
RRP Handbook which HUD expects to 
issue in the summer of 1990. Finally, the 
former last sentence of this section, 
concerning grantee responsibility for 
State recipient performance, has been 
deleted, since it duplicates language in 
§ 511.52(c) of this rule. 

Section 511.71 (Administrative costs) 
describes the eligibility of 
administrative costs under the RRP. 
Sections 511.71(a), (b), and (c) are 
identical to former § 511.4, except for a 
change in paragraph (a) mandated by 
section 1007 of the Stewart B. McKinney 
Homeless Assistance Act of 1988. That 
change, which authorized all grantees, 
including grantees in States where HUD 
is administering the grant allocation, to 
use RRP funds for administrative costs, 
has already been implemented by HUD, 
since it was regarded as self-executing. 
Section 511.71(d) is a new provision, 
which provides how administrative 
funds are counted for purposes of 
requirements [e.g.. the lower-income 
benefit requirement in 5 511.10(a)), 
which are implemented on a percentage 
of the grantee's annual grant basis. For 
example, administrative funds are 
deemed to benefit lower income families 
in the same percentage that the 
grantee's expenditures of grant amounts 
for eligible project costs benefit lower 
income families. 

Section 511.72 contains a relocated 
(from former § 511.11(c)) statement of 


the applicability of 24 CFR part 85 to the 
RRP, which contains two additional 
provisions of part 85 which are noted as 
inapplicable to the RRP. First. 5 85.41 is 
considered inapplicable, because that 
section contains financial reporting 
requirements which OMB has agreed 
are superseded by the reports required 
under the RRP C/MI system. Second, 

5 85.50 on grant close outs is superseded 
by S 511.77 which describes more 
specific grant close out procedures 
required for the RRP. In addition, this 
section notes that OMB Circular A-87 
and A-128 are applicable to the RRP. 

Former §§511.71, § 511.72, and 
511.73(a) have been combined in one 
new section, § 511.72, without 
substantive change. Former 511.72 has 
been clarified to indicate that the only 
records the grantee is required to make 
available to the public are those related 
to the grantee's Program Description. 
Former § 511.73(b) has been renumbered 
as § 511.74 (Audit), without change. 

Section 511.75, formerly § 511.74 
(Disbursement of Rental Rehabilitation 
grant amounts: Cash and Management 
Information System), has been modified 
to give better notice of existing policy on 
submission of C/MI System documents 
and HUD’s right to suspend further new 
project set-ups, project draws or 
administrative cost draws for grantees 
who fail to submit the necessary forms 
as required in the C/MI System Notice 
(CPD 88-09). Section 511.75(a) is a 
general statement describing the 
purpose of the C/MI System. Section 
511.75(b) describes the program’s project 
set-up requirements and clarifies that 
funds for projects set-up, but not 
committed in the C/MI System are 
subject to deobligation under § 511.33(c) 
of the rule. Section 511.75(b) also 
describes the automatic cancellation of 
projects by the C/MI System to begin 
during Federal Fiscal Year 1991. Section 
511.75(c) gives better notice of existing 
policy on submission of payment 
vouchers and the conditions under 
which project set-ups for grantees and 
local recipients will be suspended if the 
payment voucher is not received by 
HUD by the due date. Section 511.75(d) 
describes the Project Completion Report 
requirements and clarifies HUD’s right 
to suspend further new project set-ups if 
the report is not received by the due 
date. 

Apart from minor editorial changes, 

§ 511.76 (Program income) is the same as 
corresponding § 511.76 of the former 
rule, except that program income of less 
than $5,000 on hand at program closeout 
is now exempted from the after close¬ 
out use restrictions in § 511.76(h), but 
must be used for other CDBG-eligible 
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activities or for activities eligible under 
$ 511.76(c). Although $ 511.77 (Grant 
closeout) is new in part 511. it is 
substantively similar to. though less 
detailed than. CPD Notice 89-03. issued 
January 11.1989. Generally, each annual 
RRP grant is to be closed out when all 
grant amounts have been drawn down 
and expended and HUD no longer has 
authority to reallocate funds to the 
grantee for that grant year (i.e.. the 
appropriation for that year has expired 
for purposes of obligation); all project 
completion reports are entered into the 
C/MI System, and the grantee has had 
an audit and CPD monitoring review 
which contain no outstanding findings of 
noncompliance. A grant can also be 
closed out subject to future audit, if the 
grantee agrees to remit to HUD any 
costs questioned by audit that are 
disallowed by HUD. 

Subpart I—Grantee Performance: 
Review, Reporting and Corrective or 
Remedial Actions 

Subpart I has been significantly 
reorganized and amended. Former 
( 511.80(a) has been divided into 
paragraphs (a) and (b). and former 
S 511.80(b)(1) has been relocated to the 
end of new 5 511.80(a). Also, at the end 
of new { 511.80(a). two sentences have 
been added to draw a distinction 
between limited purpose compliance 
reviews, which are to determine the 
grantee's compliance with specific 
requirements of this part and may be 
conducted at any time with or without 
notice to the grantee, and 
comprehensive performance reviews, 
which are conducted under the review 
standards in fi 511.80(b) and which 
require prior notice to the grantee. 

The purpose of this distinction is to 
make clear that review of the grantee's 
compliance with the specific 
requirements of this part is a constant 
on-going responsibility of HUD that 
does not require special notice to the 
grantee. Such reviews often do not even 
require the grantee's active 


participation, since they are based upon 
review of C/MI System reports, audit 
reports, and other readily available 
information. On the other hand, the 
purpose of comprehensive performance 
reviews, which arc conducted at least 
annually, usually require several days 
review of the grantee’s in-house records, 
and require prior notice to the grantee, is 
broader. Such reviews also involve the 
issue of the grantee's “continuing 
capacity" under S 511.80(b)(ii) and. 
under the CPD Monitoring Handbook, 
allow HUD to raise issues of "concern" 
about the grantee's general performance, 
in addition to strictly regulatory 
compliance issues. Corrective and 
remedial actions based on the grantee's 
lack of continuing capacity will not be 
imposed except after a comprehensive 
performance review. 

Sections 511.81(a) and (b) are 
identical to the former rule. A new 
paragraph (c) has been added to S 511.81 
to give better notice of the grantee's 
reporting requirements under the C/MI 
System. These reports are more fully 
described in CPD Notices 89-16, 88-09. 
and their predecessors and already have 
OMB clearance. They will also be 
included in the RRP Handbook to be 
issued in the summer of 1990. 

Other than the relocation of former 
S 511.82(b)(1) to § 511.80(a), $ 511.82 
remains as it was in the former rule. 

Other Matters 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR part 50 which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection during regular business hours 
in the Office of the General Counsel. 
Rules Docket Clerk, at the above 
address. 

This rule does not constitute a "major 
rule" as that term is defined in section 
1(b) of the Executive Order 12291. 


Analysis of the rule indicates that it 
would not: (1) Have an annual effect on 
the economy of $100 million or more: (2) 
cause major increases in costs or prices 
for consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

In accordance with the provisions of 5 
U.S.C. 605(b), the undersigned hereby 
certifies that this rule does not have a 
significant economic impact on a 
substantial number of small entities, 
because statutorily eligible grantees and 
State recipients are relatively larger 
cities, urban counties, or States. 

The Ceneral Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that the policies in this rule 
would not have Federalism implications 
and, thus, are not subject to review 
under the Order. The rule docs not alter 
the established roles of State and local 
governments in the administration of the 
Rental Rehabilitation Program. 

The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that this rule does not have 
potential significant impact on family 
formation, maintenance, and general 
well-being, and, thus, is not subject to 
review under the Order. 

This rule was listed as sequence 
number 1204 In the Deportment's 
Semiannual Agenda of Regulations 
published on April 23,1990 at 55 FR 
16226,16253, under Executive Order 
12291 and the Regulatory Flexibility Act. 

In accordance with 5 CFR 1320.21. the 
following table discloses the 
Department’s estimated burden for each 
of the collections of information in this 
rule. 


Reg. section 

Paperwork requirement 

No. of hours 
per 

requirement 

No. of 
grantees 

Record¬ 

keeping 

hours 

Reporting 

hours 

511.10(e)... 

ftohabtfttfltion Standards 

1 

600 

600 


511.10(f)(3). 511.10(g)(2). 511.11_ 

Documentation required by HUD to be included in scope of 
work (project eligibility, precommitment coat agreement, 
handicapped accessibility). 

13.6 

800 

11,040 


511.11(d).. 

Written agreement with owner for long-term obligations 
(e g, private ownership, primarily residential rental, no 
conversion to condominium). 

5 

800 

4,000 


511.13 (a) and (b)__ 

Nondiscrimination, equal opportunity and affirmative market- 

tag. 

2 

800 

1,600 


511.13(c)____ __ 

Minority and women’s business enterprise 

2 

800 

800 

1.600 

4.000 


511 14. 511.73........... 

Tenant assistance, displacement, relocation requirements 
(including tenant assistance policy and C/Ml require¬ 
ments). 

5 


511.15(c)(7). 

Lead-based paint requirements _______ 

0.5 

800 

400 
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Reg. section 


511.16(a)......... 

511.72 and 511.76. 

511.20. 511.40.. 

511.50 ..... 

511.51 (b) and (c). 


511.51(c)_ 

511.75.. 


511.77.... 

511.81(b) 

Total 


Paperwork requirement 


Labor standards___ 

Uniform b dministrative requirements (Common rule) (includ¬ 
ing Program income). 

Prog r am Description (including Memorandum of Under¬ 
standing). 

State election not to administer the RRP_ 

Written agreement between State and State recipient to 
share the up to 10% of grant for program administration 
with State recipients and agreement with State recipients. 
State program requirements (e g., records of reviews and 
audits oi Slate recipients). 

Cash and Management Information System Reporting re¬ 
quirements. 

Grant Agreement (HUD-40015.1)_ 

Security Form (HUD-40018)..... 

State Designation of Local Recipients (HUD-40022).. 

Administrative Account Security Form (HUD-40018-A). 

Payment Voucher........ 

Pre-Rehabilitation Report (HUD-40014)... 

Project Completion Report (HUD-40014-B). 

Grant Close-Out..... 

Annual Performance Report... 


No. of hours 
per 

requirement 

No. of 
grantees 

Record¬ 

keeping 

hours 

Reporting 

hours 

2.5 

160 

400 


4 

800 

3,200 


10 

600 


6.000 

2.5 

0.5 

5 


5 

45 

225 

20 

45 

900 


1 

600 

600 


1 

750 

750 

240 

3C0 

3.375 

11,250 

7,500 

1,200 

1,200 

6 

40 


0.5 

600 


4.5 

750 


15 

750 


10 

750 


2 

600 


2 

600 






28.565 

31,817.50 




List of Subjects in 24 CFR Part 511 

Administrative practice and 
procedure, Grant programs-Housing and 
community development, low and 
moderate income housing, Rental 
Rehabilitation Grants, reporting and 
recordkeeping requirements. 

Accordingly. 24 CFR part 511 i 9 
revised to read as follows: 

PART 511—RENTAL REHAB1LITATON 
GRANT PROGRAM 

Subpart A—General 

Sec. 

511.1 Applicability and purpose. 

511.2 Definitions. 

511.3 Technical assistance. 

511.5 Waivers. 

Subpart B—Program Requirements 

511.10 Grant requirements. 

511.11 Project requirements. 

511.12 Conflicts of interest. 

511.13 Nondiscrimination, equal 
opportunity, affirmative marketing, and 
minority and women’s business 
enterprises. 

511.14 Tenant assistance, displacement, 
relocation, and acquisition. 

511.15 Lead-based paint. 

511.16 Other Federal requirements. 

Subpart C—Program Description 

511.20 Program descriptions. 

511.21 Review of program description and 
certifications. 

Subpart D—Allocation Formula and 
Reallocations 

511.30 Allocation formula. 

511.31 Minimum allocation amount. 

511.33 Reallocation of rental rehabilitation 
grant amounts. 

511.34 Publishing notice of formula 
allocations. 


Subpart E—Memorandum of Understanding 

511.40 Memorandum of understanding. 

Subpart F—State Program 

511.50 State election to administer a Rental 
Rehabilitation Program. 

511.51 State-administered program. 

511.52 HUD-administered program. 

Subpart G—Consortia 

511.65 Consortia. 

Subpart H—Grant Administration 

511.70 Responsibility for grant 
administration. 

511.71 Administrative costs. 

511.72 Applicability of uniform Federal 
administrative requirements. 

511.73 Grantee records. 

511.74 Audit. 

511.75 Disbursement of rental rehabilitation 
grant amounts: Cash and Management 
Information System. 

511.76 Program income. 

511.77 Grant closeout. 

Subpart I—Grantee Performance: Review, 
Reporting and Corrective or Remedial 
Actions 

511.80 Performance review. 

511.81 Grantee reports to HUD. 

511.82 Corrective and remedial actions. 
Authority: Section 17 of the United States 

Housing Act of 1937 (42 U.S.C. 1437o); sec. 

7(d). Department of Housing and Urban 
Development Act (42 U.S.C. 3534(d)). 

Subpart A—General 

§ 511.1 Applicability and purpose. 

(a) This part implements the Rental 
Rehabilitation Program (RRP) contained 
in section 17 of the United States 
Housing Act of 1937, as amended (the 
“Act”). As more fully described in this 
part, the Act authorizes the Secetary of 
Housing and Urban Development to 


make rental rehabilitation grants to help 
support the rehabilitation of eligible real 
property to be used for primarily 
residential rental purposes, and to pay 
for eligible administrative costs of 
grantees (not to exceed 10 percent of a 
grantee's initial grant obligation for 
Fiscal Year 1988 and later years). Grants 
are made on a formula basis to cities 
having populations of 50,000 or more, 
urban counties, States, and qualifying 
consortia of geographically proximate 
units of general local government. States 
may use all or part of their grants to 
carry out their own rental rehabilitation 
programs or to distribute them to 
eligible units of general local 
government. HUD will administer a 
State's grant if the State chooses not to 
do so. 

(b) The purpose of the Program is to 
help provide affordable, standard 
permanent housing for lower income 
families and to increase the availability 
of housing units for use by housing 
voucher and certificate holders under 
Section 8 of the United States Housing 
Act of 1937. Subjects to rules for the 
tenant-based Certificate Program (24 
CFR part 882) and for the Housing 
Voucher Program (24 CFR part 887), 
certificates and housing vouchers must 
be allocated to ensure that sufficient 
resources are available for families in 
Rental Rehabilitation projects who are 
required to move out of their units 
because of the physical rehabilitation 
activities or because of overcrowding; 
and at the PHA's discretion, to assist 
eligible families whose post¬ 
rehabilitation rents would be greater 
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than 30 percent of their adjusted 
incomes. 

§ 511.2 Definitions. 

Administrative costs means eligible 
administrative costs as described in 
§511.71. 

C/Ml System means the Cash and 
Management Information System for 
drawdown of Rental Rehabilitation 
grant amounts and collection of program 
information described in § 511.75. 

Certificate means the document 
issued by a PHA to a family eligible for 
participation in the tenant-based Section 
8 Certificate Program under 24 CFR part 
882. 

Chief Executive Officer of a 
governmental entity means the elected 
official, or the legally designated official, 
who has the primary responsibility for 
the conduct of that entity’s 
governmental affairs. Examples of the 
“chief executive officer” are: The 
elected mayor of a municipality: the 
elected county executive of a county; 
the chairperson of a county commission 
or board in a county that has no elected 
county executive; the official designated 
under law by the governing body of the 
unit of general local government; and 
the Governor of a State. 

City means a unit of general local 
government that was classified as a city 
under section 102(a)(5) of the Housing 
and Community Development Act of 
1974 for purposes of the Community 
Development Block Grant (CDBG) 
Entitlement Program for the fiscal year 
immediately preceding the fiscal year 
for which rental rehabilitation grant 
amounts are made available. 

Commit to a specific local project or 
commitment means: 

(a) For a project which is privately 
owned when the commitment is made, a 
written legally binding agreement 
between a grantee (or in the case of a 
State distributing rental rehabilitation 
grant amounts to units of general local 
government, a State recipient) and the 
project owner under which the grantee 
or State recipient agrees to provide 
rental rehabilitation grant amounts to 
the owner for an identifiable 
rehabilitation project that can 
reasonably be expected to start 
construction within 90 days of the 
agreement and in which the owner 
agrees to start construction within that 
period; or 

(b) For a project that is publicly owned 
when the commitment is made, the Pre- 
Rehabilitation Report submitted under 
the C/Ml System which identifies a 
specific rehabilitation project that will 
start rehabilitation within 90 days of 
receipt of the Pre-Rehabilitation Report. 
Under both paragraphs (a) and (b) of 


this definition, the date HUD enters into 
the C/MI System an acceptable Pre- 
Rehabilitation Report for a project is 
deemed to be the date of project 
commitment. 

Completion of rehabilitation means 
all necessary rehabilitation work has 
been performed and the project in 
HUD’s judgment complies with the 
requirements of this part (including the 
rehabilitation standards adopted under 
§ 511.10(e)); the final drawdown has 
been disbursed for the project; for 
projects that were publicly owned when 
commitment occurred, the project has 
been legally transferred to a private 
owner; and a Project Completion Report 
has been submitted and processed in the 
C/MI System as prescribed by HUD. 

Family means a '‘family” as defined at 
24 CFR 812.2. 

Grantee means— 

(a) Any city, urban county, or 
approved consortium receiving a grant 
on the basis of the formula contained in 
subpart D of this part; 

(b) Any State administering a rental 
rehabilitation program, as provided in 
§ 511.51; and 

(c) Any unit of general local 
government receiving a rental 
rehabilitation grant from HUD, as 
provided in § 511.52. 

Housing voucher means the document 
issued by a PHA to a family eligible for 
participation in the Section 8 Housing 
Voucher Program under 24 CFR part 887. 

HUD means the Department of 
Housing and Urban Development. 

Lower income family means a lower 
income family, as defined in 24 CFR 
813.102. 

Manufactured housing means a 
dwelling unit which meets the 
requirements of $ 511.11(c)(4). 

Owner means one or more 
individuals, corporations, partnerships, 
or other privately-controlled legal 
entities that hold valid legal title to the 
project to be rehabilitated. 

Project means an entire building 
(including a manufactured housing unit), 
or two or more contiguous buildings 
under common ownership and 
management, to be rehabilitated with a 
rental rehabilitation grant, under a 
commitment by the owner, as a single 
undertaking under this part. 

Public Housing Agency (PHA) means 
any State, county, municipality or other 
governmental entity or public body (or 
agency or instrumentality thereof) that 
is authorized to engage in or assist in the 
development or operation of housing for 
lower income families. 

Rents affordable to lower income 
families means that the sum of the 
utility allowance and the rent payable 
monthly to the owner with respect to a 


unit is at or below the applicable fair 
market rent published under 24 CFR part 
888 for the Section 8 Certificate Program 
(24 CFR part 882) or at or below such 
higher maximum Gross Rent as 
approved by HUD for units of a given 
size or type under 24 CFR 882.106(a)(3). 
In the case of cooperative or mutual 
housing, rent means the occupancy 
charges under the occupancy agreement 
between the members and the 
cooperative. 

State includes any of the 50 States 
and the Commonwealth of Puerto Rico. 

State recipient means any unit of 
general local government to which a 
State distributes rental rehabilitation 
grant amounts, as provided in S 511.51 
(a)(2) and (a)(3). 

Unit or dwelling unit means a 
residential space that qualifies under the 
laws of the State and locality and under 
this part as a place of permanent 
habitation or abode for a family, 
including an apartment or house that 
contains a living room, kitchen area, 
sleeping area, and bathroom(s), or such 
other definition as may be proposed by 
a grantee and approved by HUD under 
this part. The HUD Field Office may 
approve congregate housing units 
meeting the requirements of 24 CFR 
882.109(m) or single room occupancy 
units meeting the requirements of 24 
CFR 882.109(p) as zero bedroom units 
for purposes of this part. 

Unit of general local government 
means any city, county, town, township, 
parish, village, or other general purpose 
political subdivision of a State. 

Urban county means a county that 
was classified as an urban county under 
section 102(a)(6) of the Housing and 
Community Development Act of 1974, as 
amended, for the fiscal year 
immediately preceding the fiscal year 
for which rental rehabilitation grant 
amounts are made available. 

Utility allowance means the amount 
determined by a PHA under 24 CFR part 
882 for the cost of utilities (except 
telephones) and other housing services 
that is not included in the rent payable 
to the owner, but is the responsibility of 
the family occupying the unit. 

Very low income family means a very 
low income family, as defined in 24 CFR 
813.102. 

§ 511.3 Technical assistance. 

Subject to the availability of 
appropriations, the Secretary is 
authorized to enter into grants, 
contracts, or cooperative agreements to 
provide technical assistance to 
participants in the Rental Rehabilitation 
Program. Technical assistance is the 
provision of skills or knowledge by 
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those organizations or individuals that 
possess them to program participants to 
help them plan, develop, or administer 
their rental rehabilitation programs or 
activities more effectively. Technical 
assistance includes, but is not limited to, 
the collection, processing, and 
dissemination of program information 
useful for local and national program 
management. The assistance may be 
provided in several forms including, but 
not limited to, written information, 
person-to-person exchanges, seminars, 
workshops, or training sessions. 

5 511.5 Waivers. 

The Secretary may waive any 
requirement of this part not required by 
law whenever it is determined that 
undue hardship will result from applying 
the requirement or where application of 
the requirement would adversely affect 
the purposes of the Rental 
Rehabilitation Program. Any such 
waiver shall be in writing and shall be 
supported by documentation of the 
pertinent facts and grounds. 

Subpart B—Program Requirements 

5 511.10 Grant requirements. 

A rental rehabilitation program shall 
comply with the following requirements: 

(a) Lower income benefit —(1) 100 
percent benefit standard. Except as 
provided in paragraphs (a)(2) and (a)(3) 
of this section, all rental rehabilitation 
grant amounts must be used for the 
benefit of lower income families. 

( 2 ) Reduction to 70 percent benefit 
standard. The 100 percent benefit 
standard will be reduced to 70 percent if 
the grantee certifies in its Program 
Description under § 511.20 (or thereafter 
in a written amendment to its grant 
agreement) that* 

(i) The reduction is necessary to meet 
one or both of the following objectives: 

(A) To minimize the displacement of 
tenants in projects to be rehabilitated: or 

(B) To provide a reasonable margin 
for error due to unforeseen, sudden 
changes in neighborhood rent or for 
other reasonable contingencies: 

(ii) A rental rehabilitation program 
that meets the 100 percent benefit 
standard cannot be developed; and 

(iii) The public has been consulted 
regarding this inability. 

( 3 ) Reduction to 50 percent benefit 
standard. The benefit standard will be 
reduced to not less than 50 percent only 
in extraordinary circumstances 
approved by HUD. Approval may be 
granted at the request of the grantee 
before undertaking any project that will 
have the effect of reducing the benefit 
for lower income families for the 
grantee’s program below 70 percent 


only where HUD determines that a 
reduction is necessary to meet an 
important community need and that the 
net program impact will strongly favor 
lower income families. Approval may be 
granted thereafter only where HUD 
determines that the grantee made 
reasonable efforts to meet the higher 
benefit standard, but was unable to do 
so because of circumstances beyond its 
control. 

(4) Definition of benefit For purposes 
of this paragraph (a), benefit for lower 
income families will be considered to 
occur only where dwelling units in 
projects rehabilitated with rental 
rehabilitation grants are initially 
occupied by such families after 
rehabilitation. 

(b) Use of rental rehabilitation grants 
for housing for families. (1) Each grantee 
shall ensure that an equitable share of 
rental rehabilitation grant amounts will 
be used to assist in the provision of 
housing designed for occupancy by 
families with children, particularly 
families requiring three or more 
bedrooms. HUD will assure that on a 
national basis at least 15 percent of each 
year’s rental rehabilitation grant 
amounts (excluding those grant amounts 
expended for administrative costs under 
5 511.71) are used to rehabilitate units 
containing three or more bedrooms. 

HUD reserves the right prospectively to 
establish three or more bedroom unit 
targets for individual grantees if the 
national goal is in danger of not being 
met, or if HUD finds that a grantee’s 
production of three or more bedroom 
units is significantly below that of 
grantees in similar circumstances. In 
addition, at least 70 percent of each 
grantee’s annual rental rehabilitation 
grant must be used to rehabilitate units 
containing two or more bedrooms. HUD 
may approve a lower percentage 
standard submitted by the grantee in its 
Program Description under 5 511.20, or 
thereafter, based on HUD’s 
determination that the lower standard is 
justified by factors such as a short 
waiting list of large families requiring 
assistance or the nature of the housing 
stock available for rehabilitation. 

(2) If a unit of general local 
government has an ordinance which 
requires rehabilitation to meet seismic 
standards, the grantee may use up to the 
full amount of its annual rental 
rehabilitation grant for Federal Fiscal 
Year 1988 and later years (including 
reallocations under § 511.33(b) of funds 
for the same fiscal year) without regard 
to the requirements of paragraph (b)(1) 
of this section, but only to the extent it 
uses such grant amounts to rehabilitate 
projects to meet the seismic standards 
required by the local ordinance and to 


the extent these units in the 
rehabilitated project are initially 
occupied after rehabilitation by very 
low income families. The grantee or 
State recipient shall identify as 
prescribed by HUD in reports required 
under the C/MI System projects which 
have been rehabilitated to meet the 
requirements of a local seismic 
standards ordinance and contain units 
which are initially occupied by very low 
income families after rehabilitation. In 
determining compliance with paragraph 
(b)(1) of this section for annual grants 
under which one or more projects have 
been rehabilitated to meet the 
requirements of a local seismic 
standards ordinance, based on the 
grantee’s or State recipient’s reports, 
HUD will: 

(i) Calculate the maximum rental 
rehabilitation grant amount permissible 
under $ 511.11(e)(2)(i) for the project(s) 
rehabilitated to meet seismic standards; 

(ii) Calculate the maximum 
permissible rental rehabilitation grant 
amount for the 0 to 1 bedroom units in 
such projects) initially occupied by very 
low income families after rehabilitation: 

(iii) Divide the amount calculated in 
5 511.10(b)(2)(ii) by the amount 
calculated in 5 511.10(b)(2)(i): 

(iv) Multiply the quotient in 

§ 511.10(b)(2)(iii) by the actual rental 
rehabilitation grant amount expended 
for the project: and 

(v) Deduct the product in 

S 511.10(b)(iv) from the amount of the 
grantee’s annual rental rehabilitation 
grant. The grantee will be required to 
meet the 70 percent, or other approved 
level, under this { 511.10(b) only as to 
the amount of its annual grant remaining 
after making the foregoing deduction. 

(c) Selection of neighborhoods. —( 1 ) 
Neighborhood median income and area. 
Rental rehabilitation grants shall only 
be used to assist the rehabilitation of 
projects located in neighborhoods where 
the median family income does not 
exceed 80 percent of the median family 
income for the area. For purposes of 
paragraph (c) of this section, 
neighborhood means an area (as 
determined by the grantee or, as 
appropriate, the State recipient) that 
surrounds a project and tends to 
determine, along with the condition and 
quality of the project and the dwelling 
units therein, the rents that are charged 
for such units. A neighborhood must 
have a median family income that does 
not exceed 80 percent of the median 
family income for the Metropolitan 
Statistical Area (MSA) in which it is 
located, or. in the case of a 
neighborhood not within an MSA, a 
median family income that does not 
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exceed 80 percent of the median family 
income for the State’s non-metropolitan 
areas, or at the grantee’s option, the 
non-metropolitan county in which the 
neighborhood is located. 

(2) Neighborhood rent affordability. 
Rental rehabilitation grant amounts 
shall only be used to assist the 
rehabilitation of projects located in 
neighborhoods in which— 

(i) The rents for standard units are 
generally affordable to lower-income 
families at the time of the selection of 
the neighborhood; and 

(ii) The character of the neighborhood 
indicates that the rents are not likely to 
increase at a rate significantly greater 
than the rate for rent increases that can 
reasonably be anticipated to occur in 
the market area for the 5-year period 
following the selection of the 
neighborhood. 

(d) Minimum project cost. The grantee 
or State recipient shall establish a 
minimum level of rehabilitation for 
projects included in its rental 
rehabilitation program. At a minimum, 
each project shall require an average of 
at least $600 per dwelling unit per 
project for eligible project costs 
described in 5 511.10(f)(1). 

(e) Rehabilitation standards. Each 
grantee or State recipient shall adopt 
written rehabilitation standards with 
which each assisted project must 
comply after rehabilitation. At a 
minimum, such standards shall require 
that after rehabilitation each unit in the 
entire project must meet the Section 8 
Housing Quality Standards for Existing 
Housing contained at 24 CFR 882.109. 

(f) Eligible project costs. Eligible 
project costs include only: 

(1) The actual rehabilitation costs 
necessary to: 

(1) Correct substandard conditions, as 
reasonably defined by the grantee in its 
rehabilitation standards adopted under 
i 511.10(e); 

(ii) Make essential improvements, as 
reasonably defined by the grantee or 
State recipient in its rehabilitation 
standards adopted under $ 511.10(e), 
including energy-related repairs, 
improvements necessary to permit the 
use of rehabilitated projects by 
handicapped persons, and abatement of 
lead based paint hazards, as required by 
S 511.15(c); 

(iii) Repair major housing systems in 
danger of failure, as reasonably defined 
by the grantee or State recipient in its 
rehabilitation standards under 

S 511.10(e); and 

(2) Other costs (soft costs) that are 
associated with the rehabilitation or 
rehabilitation financing; are not for 
services provided or costs incurred by 
the grantee. State recipient, or the PHA; 
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and are not paid for as administrative 
costs under $ 511.71. Such costs may 
include (but are not limited to): 

(i) Architectural, engineering or 
related professional services required in 
the preparation of rehabilitation plans 
and drawings or writeups; 

(ii) Costs of processing and settling 
the financing for a project, such as 
private lender origination fees, credit 
reports, fees for title evidence, fees for 
recordation and filing of legal 
documents, building permits, attorneys' 
fees, private appraisal fees and fees for 
an independent rehabilitation cost 
estimate; 

(iii) Relocation payments made to 
tenants who are displaced by the 
rehabilitation activities; and 

(iv) Costs for the owner to provide 
information services to tenants as 
required by ($ 511.13(b), 511.14 (a)(3) 
and (a)(4), and 511.15(b). 

(3)(i) Rehabilitation eligible under 
i 511.10(f)(1) is limited to work done 
after the commitment to the project (as 
defined in $ 511.2) is made, except to the 
extent that such costs also meet all of 
the following conditions: 

(A) Prior to undertaking any 
rehabilitation before the project is 
committed in the C/MI System 
(hereafter called "precommitment 
rehabilitation"), the owner and grantee 
or State recipient agree in writing to 
include such rehabilitation costs in the 
project cost, if and when the payment is 
approved for assistance under this part; 

(B) The precommitment rehabilitation 
costs meet all other requirements of this 
part, including compliance with the 
other Federal requirements cited in 

S 511.18, where applicable. In particular, 
HUD approval of the grantee’s 
certification of completion of 
environmental responsibilities, when 
required under 24 CFR part 58, must 
occur prior to execution of the written 
agreements to include the costs; and 

(C) The precommitment rehabilitation 
costs were incurred by the owner after 
the date of the Appropriation Act which 
made available the grant amounts for 
the project in question. 

(ii) Other project-related costs eligible 
under $ 511.10(f)(2) are also limited to 
those costs incurred after the 
commitment to the project is made by 
the grantee or State recipient and the 
project is set up in the C/MI System, 
except to the extent such costs also 
meet all of the following conditions: 

(A) The grantee or State recipient and 
the owner agreed in writing before the 
costs were incurred that such costs 
could be included in the project cost, if 
and when the project was approved for 
assistance under this part, or the grantee 
specifically agrees in writing to include 
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such costs in the project cost on or 
before the date the project is set up in 
the C/MI System; 

(B) The costs also meet the conditions 
stated in S 511.10(f)(3)(i)(B) and 
5 511.10(f)(3)(i)(C). 

(4) For projects where the owner or 
other individuals are performing some or 
all of the rehabilitation work without 
compensation (to the extent permitted 
by § 511.16(a)): 

(1) If the owner is not a practicing, 
licensed contractor, rehabilitation costs 
eligible under $ 511.10(f)(1) are limited 
to the cost of materials purchased by the 
owner and used on the project and the 
cost of other eligible work performed by 
practicing, licensed contractors, 
subcontractors or tradesmen on the 
project. 

(ii) If the owner is a practicing, 
licensed contractor, then eligible project 
costs may include an amount, in 
addition to that permitted under 
paragraph (f)(4)(i) of this section, for the 
contractor’s paid labor, overhead and 
profit, similar in amount to what these 
items would be if the work were being 
performed on a project that was not 
owned by the contractor. 

(iii) Under either paragraph (f)(4)(i) or 
(f)(4)(ii) of this section, donated labor or 
work is not part of eligible project cost. 

(g) Project selection priorities —(1) 
Projects with units occupied by very low 
income families. While the program can 
be used for rehabilitating both occupied 
and vacant units, the grantee shall 
assure that priority is given to the 
selection of projects containing units 
that do not meet the rehabilitation 
standards adopted under { 511.10(e) and 
which are occupied by very low income 
families before rehabilitation. 

(2) Units that are accessible to the 
handicapped. As stated in 24 CFR 8.30, 
the grantee shall, subject to the priority 
in i 511.10(g)(1) and in accordance with 
other requirements in this part, give 
priority to the selection of projects that 
will result in dwelling units being made 
readily accessible to and usable by 
individuals with handicaps. 

(Approved by the Office of Management and 
Budget under control numbers 2506-0080 and 
2506-0110) 

$ 511.11 Project requirements. 

(a) Rehabilitation. To receive 
assistance under this part, a project 
must require rehabilitation, measured by 
whether the project before the assisted 
rehabilitation does not meet the 
rehabilitation standards under 
S 511.10(e) and requires at least the 
minimum project cost under S 511.10(d). 
If a project is terminated before 
completion of rehabilitation (as defined 
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in $ 511.2), whether voluntarily by the 
grantee or otherwise, an amount equal 
to the rental rehabilitation grant 
amounts already disbursed for the 
project under the C/MI System shall be 
paid by the grantee to its grant account 
in the C/MJ System, whether or net the 
grantee has already expended such 
grant amounts to pay for project costs. If 
such amount is not repaid, the grantee 
shall be subject to corrective and 
remedial actions under 5 511.82. 

(b) Primarily residential rental use. 
Rental rehabilitation grants shall only 
be used to rehabilitate projects to be 
used for “primarily residential rental'* 
use. For purposes of this part, a project 
is used for primarily residential rental 
purposes if at least 51 percent of the 
rentable floor space of the project is 
used for residential rental purposes after 
rehabilitation, except that in the case of 
a two-unit building, at least 50 percent 
of the rentable floor space after 
rehabilitation must be used for 
residential rental purposes after 
rehabilitation. “Primarily residential 
rental" use also includes cooperative or 
mutual housing that has a resale 
structure that enables the cooperative to 
maintain rents affordable to lower 
income families. 

(c) Privately owned real property .— 

(1) General. Rental rehabilitation grant 
amounts shall only be used for eligible 
costs of projects that are in private 
ownership at the time the commitment is 
made to a specific local project, as 
defined in § 511.2, or projects that are 
publicly owned at commitment which 
meet the requirements in § 511.11(c)(2). 

(2) Publicly owned project at the time 
of commitment. Rental rehabilitation 
grant amounts may be used to assist 
publicly owned projects under the 
following conditions: 

(i)(A) For a publicly owned project 
where the commitment to a specific 
local project occurs on or after 
December 22,1989, the grantee or State 
recipient—taking into consideration: the 
size of the project; the complexity of the 
rehabilitation: the anticipated time 
necessary to identify, and transfer to, an 
eligible private owner; and other 
relevant factors—must determine that it 
will commence rehabilitation within 90 
days of commitment under the C/MI 
System, and that rehabilitation will be 
completed and the project transferred to 
an eligible private owner within the two 
years and 90 days from the date of 
commitment in the C/MI system or the 
time remaining under ( 511.33(c) for 
expenditure of the rental rehabilitation 
grant amounts committed to the project, 
whichever is shorter. The Project 
Completion Report under the C/MI 
system identifying the private entity to 


which ownership has been transferred 
shall be submitted within 90 days of the 
Final draw, but not later than two years 
and 90 days after the date of 
commitment. 

(B) For a publicly owned project 
where the commitment to a specific 
local project occurred before December 
22,1989, the grantee or State recipient— 
taking into consideration: the size of the 
project; the complexity of the 
rehabilitation; the anticipated time 
necessary to identify, and transfer to, an 
eligible private owner; and other 
relevant factors—must determine that 
the rehabilitation will be completed and 
the project transferred to an eligible 
private owner within the time remaining 
for expenditure of the rental 
rehabilitation fiscal year grant amounts 
proposed to be used for the project in 
accordance with § 511.33(c) before 
drawing down rental rehabilitation 
grant amounts for the project. The 
Project Completion Report identifying 
the private entity to which ownership 
has been transferred shall be submitted 
within 90 days of the fir.al draw. 

(ii) If the grants or State recipient fails 
to complete the rehabilitation, transfer 
the property to an eligible private owner 
(which includes obtaining the 
agreements from the new owner 
required by this part, including 

§ 511.11(d)), and submit the Project 
Completion Report within the allowable 
period, then HUD will suspend the 
grantee's and/or the State recipient's 
authority to set up any new projects in 
the C/MI System and may require the 
grantee to repay to its grant account in 
the C/MI System all rental rehabilitation 
grant amounts drawn down with respect 
to the project. If payment is not 
received, HUD may proceed to 
deobligate up to the full amount of the 
grantee's remaining uncommitted rental 
rehabilitation grant amounts, whether or 
not such grant amounts otherwise are 
available for deobligation under 
5 511.33(c). A suspension of set-up 
authority shall terminate when the 
grantee or State recipient has 
transferred the project to private 
ownership, as required by this part, and 
has submitted a ft-oject Completion 
Report under the C/MI System 
identifying the private owner, or repays 
its grant account as required by this 
paragraph, or HUD lifts the suspension 
at its discretion. 

(iii) After the grantee has repaid the 
grant amounts to its grant account as 
provided in § 511.11(c)(2)(ii), the grant 
amounts may be committed and 
expended by the grantee for new 
projects within the periods originally 
allowed for these grant amounts, or 
deobligated by HUD under | 511.33 or 


S 511.82 to the same extent as any other 
grant amounts subject to this part. Grant 
amounts drawn down for projects 
ineligible under this part and not repaid 
to the grantee’s account as prescribed 
by HUD shall thereafter be treated as a 
Federal claim against the grantee 
subject to collection as described in 
5 511.82(c)(4). HUD may also condition 
future rental rehabilitation grants, or 
disapprove said grants, under § 511.21(c) 
or 5 511.82(c) as a result of the grantee’s 
noncompliance under this 8 511.11(c)(2). 

(3) Private, non-profit organizations. 
Non-profit organizations that are 
privately controlled are eligible to 
receive rental rehabilitation grant 
amounts under the same terms and 
conditions as any other private project 
owner under this part For purposes of 
this requirement, non-profit 
organizations must have governing 
bodies which are controlled 51 percent 
or more by private individuals who are 
acting in a private capacity. For 
purposes of this provision, an individual 
is deemed to be acting in a private 
capacity if be or she is not legally bound 
to act on behalf of a public body 
(including the grantee), and is not being 
paid by a public body (including the 
grantee) while performing functions in 
connection with the non-profit 
organization. 

(4) Manufactured housing units . 
Notwithstanding whether they are 
classified as real or personal property 
under applicable State law, 
manufactured housing units may be 
assisted under this part under the 
following conditions: 

(i) The unit is on a permanent 
foundation; 

(ii) The utility hook-ups are 
permanent; 

(iii) The unit is designed for use as a 
permanent residence; 

(iv) The unit also meets the Section 8 
Housing Quality Standards for 
Manufactured Homes set forth in 24 CFR 
882.109(o). 

(5) Religious organizations. Renta! 
Rehabilitation grant amounts may be 
used to assist the rehabilitation of 
properties formerly owned by religious 
organizations, such as churches, 
provided that both of the following 
conditions are met: 

(i) Title to the property to be 
rehabilitated must be transferred to a 
wholly secular entity prior to 
commitment, and this entity shall 
comply with all obligations of a project 
owner under this part. The entity may 
be an existing or newly established 
entity (which may be an entity 
established, but not controlled, by the 
religious organization); and 
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(ii) The completed project must be 
used exclusively by the owner entity for 
secular purposes, available to all 
persons regardless of religion, for the 
period and subject to the obligations 
described in 5 511.11(d). In particular, 
there must be no religious or 
membership criteria for tenants of the 
property. 

(d) Long-term owner obligations. (1) 
Each project assisted under this part is 
subject to the following specific 
obligations for a period of at least ten 
years after completion of the 
rehabilitation: 

(1) The project shall remain in private 
ownership and in primarily residential 
rental use for the required period, unless 
the project is sold to another private 
owner who agrees to continue to 
manage the property in accordance with 
Rental Rehabilitation Program 
requirements for the remainder of the 
required period, or a hardship exception 
is approved by the grantee for reasons 
that occur after completion of the 
rehabilitation. 

(ii) The owner shall not convert the 
units in the project to condominium 
ownership or any form of cooperative 
ownership not eligible for assistance 
under this part for the required period. 

(iii) The owner shall not discriminate 
against prospective tenants on the basis 
of their receipt of, or eligibility for, 
housing assistance under any Federal, 
State or local housing assistance 
program or. except for a housing project 
for elderly persons, on the basis that the 
tenants have a minor child or children 
who will be residing with them, for the 
required period. 

(iv) The owner shall comply with the 
nondiscrimination and equal 
opportunity requirements and with the 
affirmative marketing requirements and 
procedures adopted under § 511.13, for 
the required period. 

(2) (i) With respect to projects which 
are privately owned when the 
commitment to a specific local project is 
made, the obligations required under 

§ 511.10 (d)(1) and (d)(3) shall be 
included in the written, legally binding 
commitment or project agreement 
between the owner and the grantee or 
State recipient which is executed on or 
before the date the project is committed. 

(ii) With respect to projects which are 
publicly owned when the commitment is 
made, these obligations shall be 
included in a written agreement 
between the grantee or State recipient 
and the private owner, executed on or 
before completion of rehabilitation. 

(iii) By drawing down rental 
rehabilitation grant amounts for a 
project which is publicly owned when 
the commitment is made, the public 


owner itself accepts the obligations of 
this part, including § 511.11(d)(l)(i) 
(except for private ownership before 
completion of rehabilitation). (d)(l)(ii), 
(d)(l)(iii) and (d)(l)((iv) and agrees to 
include these obligations in the 
agreement with the private owner 
required by $ 511.11(d)(2)(ii). 

(3) The grantee or State recipient shall 
ensure that the written agreements with 
private owners required by { 511.11 
(d)(1) and (d)(2) are legally enforceable, 
are recorded against the project in the 
local land records (or in the case of a 
manufactured housing unit, against the 
unit in the manner appropriate for such 
real or personal property under State 
and local law), and that the agreements 
contain remedies adequate to enforce 
their provisions. A remedy will be 
deemed adequate for purposes of this 
paragraph if it requires the entire 
amount of the rental rehabilitation grant 
assistance for the project to be a 
secondary lien secured by the property, 
repayable by the owner, or any 
subsequent transferee, upon a 
prohibited conversion, sale or use in an 
amount equal to the entire amount of 
such assistance, less 10 percent for each 
full year after completion of the project 
up to the time the prohibited conversion, 
sale or use occurs, except in the case of 
projects of 25 units or more. For projects 
of 25 units or more the entire amount of 
such assistance shall be repaid if the 
project is converted, sold or used in 
violation of this section during the 10- 
year period. Such lien may not be 
subordinate to a lien in favor of the 
grantee. State recipient or any person 
with whom the owner has business or 
family ties, except as may be necessary 
to secure federally tax exempt financing 
for the project. 

(e) Maximum rental rehabilitation 
grant amounts for projects. (1) Rental 
rehabilitation grant amounts used for 
any project shall not exceed 50 percent 
of the total eligible project costs, as 
defined in $ 511.10(0* However, where 
refinancing of existing indebtedness is 
involved, the grantee may approve a 
higher amount for a project where it 
determines, and documents in its 
records, that: 

(i) (A) Rehabilitation of the project is 
important to the overall stability of the 
neighborhood (as defined at 

§ 511.10(c)(2)) and for the provision of 
housing at rents affordable to lower 
income families, or 

(B) The project has special costs to 
facilitate use by the elderly or 
handicapped; and 

(ii) The refinancing and the higher 
grant amount are necessary to make the 
project feasible. 


This higher grant amount may not 
exceed the lesser of 75 percent of the 
eligible project costs or 50 percent of the 
sum of the eligible project costs and the 
amount necessary to refinance the 
existing indebtedness. 

(2) Per unit, (i) Except as provided in 
paragraph (e)(2)(ii) of this section, the 
rental rehabilitation grant amounts used 
for any project may not exceed the sura 
of the following dollar amounts for 
dwelling units in the project: 

(A) $5,000 per unit for units with no 
bedrooms; 

(B) $6,500 per unit for units with one 
bedroom; 

(C) $7,500 per unit for units with two 
bedrooms; and 

(D) $6,500 per unit for units with three 
or more bedrooms. 

(ii) HUD may approve higher rental 
rehabilitation grant amounts for projects 
in areas of high material and labor costs 
where the grantee demonstrates to 
HUD’s satisfaction that a higher amount 
is necessary to conduct a rental 
rehabilitation program in the area and 
that it has taken every appropriate step 
to contain the amount of the rental 
rehabilitation grant within the dollar 
limits specified in paragraph (e)(2)(i) of 
this section. These higher amounts will 
be determined as follows: 

(A) HUD may approve higher per unit 
amounts for a unit of general local 
government’s entire rental rehabilitation 
program up to, but not to exceed, an 
amount derived by applying the HUD- 
approved High Cost Percentage for Base 
Cities for the area to the applicable per 
unit dollar limits; 

(B) HUD may, on a project-by-project 
basis, increase the level permitted under 
i 511.11(e)(2)(i) by multiplying the 
original limits by up to a maximum of 
140 percent and then adding the product 
to the original limits. Therefore, the 
maximum high cost grant amount per 
project that may be approved is 240 
percent of the original per unit limits. 

(0 Pent or occupancy restrictions. (1) 
A project rehabilitated with rental 
rehabilitation grant amounts under this 
part is not subject to State or local rent 
control unless the rent control 
requirements or agreements: 

(1) Were entered into under a State 
law or local ordinance of general 
applicability that was enacted and in 
effect in the jurisdiction before 
November 30,1983 and 

(ii) Apply generally to projects not 
assisted under the Rental Rehabilitation 
Program. 

(2) State and local rent controls 
expressly preempted by paragraph (f) of 
this section include, but are not limited 
to, rent laws or ordinances, rent 
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regulating agreements, rent regulations, 
low income occupancy agreements 
extending beyond one year from the 
date of completion of rehabilitation of a 
project, financial penalties for failure to 
achieve certain low income occupancy 
or rent projections, or restrictions on 
return on investment or other similar 
policies that prevent an owner, whether 
for-profit or non-profit, from maximizing 
return or setting rent levels as the owner 
chooses. Grantees or State recipients 
shall not include any preempted rent or 
occupancy restrictions in any 
commitments or project agreements with 
the owners of Rental Rehabilitation 
projects. 

(g) Ineligible projects. Rental 
rehabilitation grant amounts may not be 
used for any of the following: 

(1) Projects assisted under other 
programs authorized by the United 
States Housing Act of 1937 (the 1937 
Act) except the tenant-based Section B 
Certificate Program under 24 CFR part 
882 and the Section 8 Housing Voucher 
Program under 24 CFR part 887; 

(2) Projects assisted under the BMIR 
provisions of section 221(d) (3) or (4), or 
under section 236, of the National 
Housing Act, or under section 202 of the 
Housing Act of 1959, or which are 
subject to rent regulatory agreements or 
receive project-based subsidies because 
they were formerly assisted under these 
sections; 

(3) Projects which are subject to rent 
regulatory agreements under section 312 
of the Housing Act of 1964; and 

(4) Housing subject to conditions of 
occupancy making the residents 
ineligible for section 8 assistance under 
24 CFR parts 882 and 887. 

(Information collection requirements 
contained in this section have been approved 
by the Office of Management and Budget 
under control numbers 2506-0080 and 2500- 
0110 ) 

S 511.12 Conflicts of Interest 

(a) No person who is an employee, 
agent, consultant, officer, or elected or 
appointed official of the grantee or State 
recipient (or of any public agency that 
performs administrative functions in the 
RRP) that receives rental rehabilitation 
grant amounts and who exercises or has 
exercised any functions or 
responsibilities with respect to assisted 
rehabilitation activities, or who is in a 
position to participate in a decision¬ 
making process or gain inside 
information with regard to such 
activities, may obtain a personal or 
financial interest or benefit from the 
activity, or have an interest in any 
contract, subcontract or agreement with 
respect thereto, or the proceeds 
thereunder, either for themselves or 


those with whom they have family or 
business ties, during their tenure or for 
one year thereafter. 

(b) The appropriate HUD Field Office 
may grant an exception to the exclusion 
in paragraph (a) of the section on a case- 
by-case basis when it determines that 
such an exception will serve to further 
the purposes of the Rental 
Rehabilitation Program and the effective 
and efficient administration of the local 
rental rehabilitation program or the 
project. An exception may be 
considered only after the grantee or 
State recipient has provided a disclosure 
of the nature of the conflict, 
accompanied by an assurance that there 
has been public disclosure of the 
conflict and a description of how the 
public disclosure was made and an 
opinion of the grantee’s or State 
recipient’s attorney that the interest for 
which the exception is sought would not 
violate State or local laws. In 
determining whether to grant a 
requested exception, HUD shall 
consider the cumulative effect of the 
following factors, where applicable: 

(1) Whether the exception would 
provide a significant cost benefit or an 
essential degree of expertise to the local 
rental rehabilitation program or the 
project that would otherwise not be 
available; 

(2) Whether an opportunity was 
provided for open competitive bidding 
or negotiation; 

(3) Whether the person affected is a 
member of a group or class intended to 
be the beneficiaries of the rehabilitation 
activity, and the exception will permit 
such person to receive generally the 
same interests or benefits as are being 
made available or provided to the group 
or class; 

(4) Whether the affected person has 
withdrawn from his or her functions or 
responsibilities, or the decisionmaking 
process, with respect to the specific 
rehabilitation activity in question; 

(5) Whether the interest or benefit 
was present before the affected person 
was in a position as described in this 
paragraph; 

(6) Whether undue hardship will 
result either to the grantee. State 
recipient or the person affected when 
weighed against the public interest 
served by avoiding the prohibited 
conflict; and 

(7) Any other relevant considerations. 

5 511.13 Nondiscrimination, equal 
opportunity, affirmative marketing, and 
minority and women's business 
enterprises. 

Rental rehabilitation grant amounts 
will be made available in conformity 
with the nondiscrimination and equal 


opportunity requirements set out in this 
$ 511.13. Failure of the grantee to meet 
the requirements of this section will 
result in appropriate corrective or 
remedial action as provided for in this 
part, in addition to any other sanctions 
authorized by law. This section 
enumerates authorities, including 
certain Executive Orders for which the 
Secretary has enforcement 
responsibility, that HUD will treat as 
applicable to rental rehabilitation grant 
amounts. In addition, this section sets 
forth certain additional program 
requirements that the Secretary has 
determined are applicable as a matter of 
administrative discretion. 

(a) Nondiscrimination and equal 
opportunity. Grant assistance will be 
made available in conformity with: 

(1) The requirements of the Fair 
Housing Act. 42 U.S.C 3601-3819. and 
implementing regulations at 24 CFR 
parts 100,106 and 109; Executive Order 
11063 (Equal Opportunity in Housing), 
and implementing regulations at 24 CFR 
part 107; and title VI of the Civil Rights 
Act of 1964, 42 U.S.C. 2000d. and 
implementing regulations at 24 CFR part 
1 ; 

(2) The prohibitions against 
discrimination on the basis of age under 
the Age Discrimination Act of 1975. 42 
U.S.C. 6101-6107, and the implementing 
regulations at 24 CFR part 146; 

(3) The prohibitions against 
discrimination on the basis of handicap 
under section 504 of the Rehabilitation 
Act of 1973 (29 U.S.C. 794) and 
implementing regulations at 24 CFR part 
8 ; 

(4) The requirements of Executive 
Order 11246 (Equal Employment 
Opportunity) and the regulations issued 
under the Order at 41 CFR chapter 60; 
and 

(5) The requirements of section 3 of 
the Housing and Urban Development 
Act of 1968,12 U.S.C. 1701u. 
(Employment Opportunities for 
Businesses and Lower Income Persons 
in Connection with Assisted Projects) 
and implementing regulations at 24 CFR 
part 135. 

(b) Affirmative marketing. The 
grantee shall adopt appropriate 
procedures and requirements for 
affirmatively marketing units in 
rehabilitated rental rehabilitation 
projects through the provision of 
information regarding the availability of 
units that are vacant after rehabilitation 
or that later become vacant. Affirmative 
marketing steps consist of good faith 
efforts to provide information and 
otherwise to attract eligible persons 
from all racial, ethnic and gender groups 
in the housing market area to the 
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available housing. (These affirmative 
marketing procedures will not apply to 
units rented to families with housing 
assistance provided by a PHA.) The 
grantee shall establish procedures, 
requirements and assessment criteria for 
marketing units in the Rental 
Rehabilitation Program that are 
appropriate to accomplish affirmative 
marketing objectives. The grantee shall 
annually assess the affirmative 
marketing program to determine: Good 
faith efforts that have been made to 
carry out such procedures and 
requirements; objectives that have been 
met; and corrective actions that are 
required. 

(1J For each grantee, the affirmative 
marketing requirements and procedures 
adopted must include: 

(ij Methods for how the grantee will 
inform the public, owners and potential 
tenants about Federal fair housing lews 
and the grantee's affirmative marketing 
policy (such as the use of the Equal 
Housing Opportunity logotype or slogan 
in press releases and solicitations for 
owners, and written communications to 
fair housing and other groups); 

(ii) Requirements and practices each 
owner (including the grantee or any 
other public owner) must adhere to in 
order to carry out the grantee's 
affirmative marketing procedures and 
requirements [e.g.. use of commercial 
media, use of community contacts, use 
Gf the Equal Housing Opportunity 
logotype or slogan, display of fair 
housing poster); 

(iii) Procedures to be used by owners 
(including the grantee or any ether 
public owner) to Inform ar.d solicit 
applications from persons in the housing 
market area who are not likely to apply 
for the housing without special outreach 
(<?.£., use of community organizations, 
churches, employment centers, fair 
housing groups or housing counseling 
agencies); 

(iv) Records that will be kept 
describing efforts taken by the grantee 
and by the owners (including the 
grantee or any other public owner) to 
affirmatively market units and records 
to assess the results of these actions; 

(v) A description of how the grantee 
will assess the affirmative marketing 
efforts of owners (including the grantee 
or any other public owner), end the 
results of those efforts, and what 
corrective actions will be taken where 
an owner fails to follow these 
affirmative marketing requirements. 

(2) For States distributing rental 
rehabilitation grant amounts to unit# of 
general local government, the 
affirmative marketing procedures and 
requirements shall also set out the 
actions that State recipients must take 


to meet the objectives set out in 
S 511.13(b), the record keeping and 
reporting requirements such State will 
require of State recipients, and the 
procedures that such State will follow to 
determine w r hat action has been taken 
by State recipients to assess die results 
of these affirmative marketing efforts. 

(3) The grantee or State recipient shall 
require compliance with the conditions 
of its affirmative marketing 
requirements and procedures adopted 
under paragraph (b) of this section by 
means of an agreement with the owner 
that shall be applicable for a period of 
ten years beginning on the date of 
completion of rehabilitation, ss defined 
in § 511.2. 

(c) Minority end women's business 
enterprises. The requirements of 
Executive Orders 11625,12432 and 12138 
apply to assistance under this port. 
Consistent with HUD’s responsibilities 
under these Orders, the grantee or State 
recipient shall make efforts to encourage 
the use of minority and women's 
business enterprises in connection with 
activities funded under this part The 
grantee or State recipient shall keep 
records of the extent (number and dollar 
amount) of participation by minority- 
end women-owned businesses, 
including owners, and shall assess the 
results of its efforts to encourage the use 
cf these businesses. Such efforts should 
include the following elements, or others 
appropriate to the rehabilitation 
activities and administrative costs 
funded: 

(1) Establishing local dollar or other 
measurable targets based on factors that 
the grantee or State recipient regards as 
appropriate and related to the purpose 
of its rental rehabilitation program; 

(2) Including qualified minority and 
women's businesses on bid solicitation 
lists and assuring that minority and 
women's businesses are solicited 
whenever they are potential sources of 
materials or services; 

(3) When economically feasible, 
dividing total contract requirements into 
small tasks or quantities, or extending 
delivery schedules, so as to permit 
maximum participation by minority and 
women's businesses; 

(4) Using the services and assistance 
of the Minority Business Development 
Agency of the Department of Commerce 
and the Interagency Committee on 
Women's Business Enterprise, as 
needed; 

(5) If any subcontracts are let 
requiring the prime contractor to lake 
affirmative steps such as those 
described in paragraphs (c)(2) through 
(c)(4) of this section. 


(Approved by the Office of Management and 
Budget under control number 2506-0080) 

( 511.14 Tenant assistance, displacement, 
relocation, and acquisition. 

(a) General policies. The grantee and 
any State recipient shall: 

(1) Ensure that the rehabilitation will 
not cause the displacement of any very 
low income family by a family that is 
not a very low income family. 

(2) Consistent with the other goals 
and objectives of this part minimize 
displacement To the extent feasible, 
residential occupants shall be provided 
a reasonable opportunity to lease and 
occupy a suitable, decent, safe, canitary 
and affordable dwelling unit in the 
project (see paragraph (g)(l)(iii) of this 
section). 

(3) Administer all phases of the RRP, 
including the selection of units to be 
rehabilitated and the provision of 
notices, counseling, referrals, other 
advisory services and relocation 
payments, in a manner that does not 
result in discrimination because of race, 
color, religion, sex, age, handicap, 
familial status or national origin. 

(4) Adopt and make public a written 
tenant assistance policy (TAP) that 
describes the assistance that will be 
provided to tenants who reside in the 
project and which includes a statement 
of nondiscrimination policy consistent 
with paragraph (a)(3) of this section. The 
TAP shall comply with the provisions of 
this section. Each tenant in the project 
shall be provided a copy of the TAP and 
advised of the impact of the project on 
him or her. For privately owned projects, 
such notice shall be given immediately 
after submission of the application by 
the owner of a property, or earlier. For 
publicly owned projects, such notice 
shall be given immediately after the 
commitment (defined in { 511.2), or 
earlier. 

(b) Relocation assistance for 
displaced persons . A displaced person 
(defined in paragraph (g) of this section) 
must be provided relocation assistance 
at the levels described in. and in 
accordance with the requirements of, 49 
CFR part 24, which contains the 
government-wide regulations 
implementing the Uniform Relocation 
Assistance and Real Property 
Acquisition Policies Act of 1970 (URA) 
(42 U.S.C. 4001-4655). Tenants shall be 
advised of their rights under the Fair 
Housing Act (42 U.S.C. 3601-19) and of 
replacement housing opportunities in 
such a manner that, to the extent 
possible, tenants arc provided a choice 
between relocating within their own 
neighborhoods and other neighborhoods 
consistent with the grantee's or Slate 
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recipient’s responsibility to affirmatively 
further fair housing. As permitted under 
49 CFR 24.2{k), for purposes of making 
replacement housing payments, the term 
initiation of negotiations means: 

(1) For a privately owned project 
execution of the legally binding 
agreement between the grantee or State 
recipient and the project owner under 
which the grantee or State recipient 
agrees to provide rental rehabilitation 
grant amounts for the project. 

(2) For a publicly owned project, the 
commitment as defined in 5 511.2 or 
such earlier notice as the grantee or 
State recipient determines to be 
appropriate. 

(c) Real property acquisition 
requirements. The acquisition of real 
property for a project is subject to the 
URA and the requirements described In 
49 CFR part 24, subpart B. 

(d) Application of Community 
Development Block Grant (CDBG) 
requirements. If CDBG funds are used to 
pay any part of the cost of the 
rehabilitation activities, as described in 
24 CFR 570.202(b) or similar eligible 
activities, the project is subject to the 
requirements of section 104(d) of the 
Housing and Community Development 
Act of 1974, as amended, and 
implementing regulations at 24 CFR 
570.606(b) (Entitlement Program and 
HUD-administered Small Cities 
Program) and 24 CFR 570.496a(b) (State 
CDBG Program). 

(e) Appeals . If a person disagrees with 
the grantee’s or State recipient’s 
determination concerning the person’s 
eligibility for, or the amount of, 
relocation assistance, the person may 
file a written appeal (request for 
reconsideration) of that determination 
with the grantee or State recipient The 
appeal procedures to be followed are 
described in 49 CFR 24.10. A lower 
income person that has been displaced 
from a dwelling may submit a further 
written request for review of the 
grantee’s decision to the appropriate 
HUD Field Office. However, a lower 
income person’s request for review of a 
State recipient's decision shall be 
submitted to the State grantee. 

(f) Compliance responsibility. (1) The 
grantee and any State recipient are 
responsible for ensuring compliance 
with the URA, the regulations at 49 CFR 
part 24. and the requirements of this 
section, notwithstanding any third 
party's contractual obligation to the 
grantee or State recipient to comply with 
these provisions. 

(2) The cost of required assistance 
may be paid from local public funds, 
funds available under the rules of this 
part, or funds available from other 
sources. 


(3) The grantee or State recipient must 
maintain records in sufficient detail to 
demonstrate compliance with the 
provisions of this section. 

(g) Definition of a displaced person. 

(1) For purposes of this section, the term 
displaced person means any person 
(family, individual, business, nonprofit 
organization or farm) that moves from 
real property, or moves personal 
property from real property, 
permanently and involuntarily as a 
direct result of rehabilitation, demolition 
or acquisition for a project assisted 
under this part. Permanent, involuntary 
moves for an assisted project include a 
permanent move from the project that is 
made: 

(1) After notice by the property owner, 
grantee, or State recipient to move 
permanently from the property, if the 
move occurs on or after the following 
date: 

(A) If the notice is provided by the 
property owner, the date that the owner 
(or person in control of the site) submits 
a request for assistance under this part 
that is later approved and funded. 

(B) If the notice is provided by the 
grantee or State recipient, the date of 
the commitment to a specific local 
project. 

(ii) Before the date described in 
paragraph (g)(l)(i) of this section, if 
either the grantee or HUD determines 
that the displacement resulted directly 
from rehabilitation, acquisition or 
demolition for the project; 

(iii) By a tenant-occupant of a 
dwelling unit after the initiation of 
negotiations, if: 

(A) The tenant has not been provided 
a reasonable opportunity to lease and 
occupy a suitable, decent, safe and 
sanitary dwelling in the project 
following the completion of the project 
at a rent, including estimated average 
utility costs, that does not exceed the 
greater of: 

(7) The tenant’s rent and estimated 
average utility costs before the 
commitment; or 

(2) The total tenant payment as 
determined under 24 CFR 813.107, if the 
tenant is lower income, or 30 percent of 
gross household income if the tenant is 
not lower income; or 

(B) The tenant has been required to 
relocate temporarily, but: 

(7) The tenant is not offered payment 
for all reasonable out-of-pocket 
expenses incurred in connection with 
the temporary relocation, including the 
cost of moving to and from the 
temporarily occupied housing and any 
increase in rent and utility costs, or 
other conditions of the temporary 
relocation are not reasonable, and 


(2) The tenant does not return to the 
project; or 

(c) The tenant is required to move to 
another unit within the project but is not 
offered reimbursement for all 
reasonable out-of-pocket expenses 
incurred in connection with the move or 
other conditions of the move are not 
reasonable. 

(2) A person does not qualify as a 
displaced person, if: 

(1) The person has been evicted for 
cause based upon a serious or repeated 
violation of material terms of the lease 
or occupancy agreement, and the 
grantee or State recipient determines 
that the eviction was not undertaken for 
the purpose of evading the obligation to 
provide relocation assistance; or 

(ii) The person moved into the 
property after the owner's submission of 
the request for assistance but. before 
commencing occupancy, received 
written notice of the owner’s intent to 
terminate the person’s occupancy for the 
project; or 

(iii) The person is ineligible under 49 
CFR 24.2(g)(2); or 

(iv) The grantee or State recipient 
determines that the person was not 
displaced as a direct result of 
rehabilitation, acquisition or demolition 
of the project, and the HUD Field Office 
concurs in that determination. 

(3) The grantee may, at any time, ask 
HUD to determine whether a specific 
displacement is or would be covered by 
these rules. 

{511.15 Lesd-based paint 

(a) Prohibition against the use of lead- 
based paint. Section 401(b) of the Lead- 
Based Paint Poisoning Prevention Act 
(42 U.S.C. 4831(b)) directs the Secretary 
to prohibit the use of lead-based paint in 
residential structures rehabilitated with 
Federal assistance. Such prohibitions 
are contained in 24 CFR part 35, subpart 
B. and are applicable to rehabilitated 
projects with assistance provided under 
this part. 

(b) Notification of hazards of lead- 
based point poisoning. (1) The Secretary 
has promulgated requirements regarding 
notification to purchasers and tenants of 
HUD-associated housing constructed 
prior to 1978 of the hazards of lead- 
based paint poisoning at 24 CFR part 35. 
subpart A. This paragraph is 
promulgated pursuant to the 
authorization granted in 24 CFR 35.5(c) 
and supersedes, with respect to all 
housing to which it applies, the 
notification requirements prescribed by 
24 CFR part 35, subpart A. 

(2) For properties constructed prior to 
1978, owner-occupant applicants for 
rehabilitation assistance provided under 
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this part and tenants of projects 
rehabilitated with assistance provided 
under this part shall be notified: 

(i) That the project may contain lead- 
based paint; 

(ii) Of the hazards of lead-based 
paint; 

(iii) Of the symptoms and treatment of 
lead-based paint poisoning; 

(iv) Of the precautions to be taken to 
avoid lead-based paint poisoning 
(including maintenance and removal 
techniques for eliminating such 
hazards): 

(v) Of the advisability and availability 
of blood lead level screening for 
children under seven years of age; and 

(vi) That in the event lead-based paint 
is found on the property, appropriate 
abatement procedures may be 
undertaken. 

(c) Elimination of lead-based paint 
hazards . The purpose of this paragraph 
is to implement the provisions of section 
302 of the Lead-Based Paint Poisoning 
Prevention Act, 42 U.S.C. 4822. by 
establishing procedures to eliminate as 
tar as practicable the hazards due to the 
presence of paint which may contain 
lead and to which children under seven 
years of age may be exposed in projects 
assisted under this part. The Secretary 
has promulgated requirements regarding 
the elimination of lead-based paint 
hazards in HUD-associated housing at 
24 CFR part 35, subpart C. Because of 
1988 and 1989 amendments to the Lead- 
Based Paint Poisoning Prevention Act as 
well as because of advancements in 
testing and abatement technology 
derived from HUD-sponsored of 
advancements in testing and abatement 
technology derived from HUD- 
sponsored studies and demonstrations, 
it is anticipated that subpart C will be 
amended. Pending such amendment the 
following interim provisions (§5 511.15 
(c)(1) through (c)(9)) will be followed 
pursuant to the authority in 24 CFR 
35.24(b)(4). Publication of a revised 24 
CFR part 35 will remove these interim 
provisions. 

(1) Definitions—(i) Applicable 
surface. All intact and nonintact interior 
and exterior painted surfaces of a 
residential structure. 

(ii) Chewabie surface. All chewable 
protruding painted surfaces up to five 
feet from the floor or ground, which are 
readily accessible to children under 
seven years of age, eg, protruding 
comers, windowsills and frames, doors 
and frames, and other protruding 
woodwork. 

(in) Defective paint surface . Paint on 
applicable surfaces that is cracking, 
scaling, chipping, peeling or loose. 

('M Elevated blood lead level or ERL 
F.xeessive absorption of lead, that is, a 


confirmed concentration of lead is 
whole blood of 25 fig/di (micrograms of 
lead per deciliter of whole blood) or 
greater. 

(v) Lead-based paint surface. A paint 
surface, whether or not defective, 
identified as having a lead content 
greater than or equal to 1 mg/cm2. 

(2) Inspection and testing—{ i) 
Defective paint surfaces . The grantee or 
State recipient shall inspect for 
defective paint surfaces in all units 
constructed prior to 1978 which are 
occupied by families with children 
under seven years of age and which are 
proposed for rehabilitation assistance. 
The inspection shall occur at the same 
time the project is being inspected for 
rehabilitation. Defective paint 
conditions will be specified for 
correction as part of the assisted 
rehabilitation. 

(ii) Chewable surfaces. The grantee or 
State recipient shall be required to test 
the lead content of chewable surfaces if 
the family residing in a unit, constructed 
prior to 1978 and receiving rehabilitation 
assistance, includes a child under seven 
yeare of age with an identified EBL 
condition. Lead content shall be tested 
by using an X-ray fluorescence analyzer 
(XRF) or other method approved by 
HUD. Test readings of 1 mg/cm2 or 
higher using an XRF shall be considered 
positive for presence of lead-based 
paint. 

(iii) Abatement without testing . In lieu 
of the procedures set forth in 

§ 511.15(c)(2)(ii), in the case of a 
residential structure constructed before 
1978, the grantee or State recipient may 
forego testing and abate all applicable 
surfaces in accordance with the 
methods set out in 24 CFR 35.24(b)(2)(ii). 

(3) Abatement actions, (i) For 
inspections performed under 
8 511.15(c)(2)(i) and where defective 
paint surfaces are found, treatment shall 
be provided to defective areas. 

Treatment shall be performed before 
final inspection and approval of the 
work. 

(ii) For testing performed under 

S 511.15(c)(2)(ii) and where interior 
chewable surfaces are found to contain 
lead-based paint, all interior chewable 
surfaces in any affected room shall be 
treated. Where exterior chewable 
surfaces are found to contain lead-based 
paint, the entire chewable surface shall 
be treated. Treatment shall be 
performed before final inspection and 
approval of the work. 

(iii) When weather prohibits 
repainting exterior surfaces before final 
inspection, the grantee or State recipient 
may. or may permit the owner to, abate 
the defective paint or chewable lead- 
based paint as required by this section 


and agree to repaint by a specified date. 
A separate inspection is required. 

(4) Abatement methods. At a 
minimum, treatment of the defective 
areas and chewable lead-based paint 
surfaces shall consist of covering or 
removal of the painted surface as 
described in 24 CFR 35.24(b)(2)(ii). 

(5) Disposal of lead-based paint 
debris. Lead-based paint and defective 
paint debris shall be disposed of in 
accordance with applicable Federal. 
State or local requirements. (See, eg., 40 
CFR parts 260 through 271.) 

(6) Tenant protection. The grantee or 
State recipient shall assure that the 
owner and any rehabilitation 
contractors shall take appropriate action 
to protect tenants from hazards 
associated with abatement procedures. 
Where necessary, these actions may 
include the temporary relocation of 
tenants during the abatement process. 

(7) Records. The grantee or State 
recipient shall keep a copy of each 
notification, inspection, and/or test 
report required by this section for at 
least three years. The grantee or State 
recipient shall provide to the local 
Public Housing Authority a copy of 
these documents if the housing unit is or 
will be occupied by a section 8 assisted 
family. 

(8) Monitoring and enforcement. HUD 
Field Office monitoring of rehabilitation 
programs under the Community 
Planning and Development Monitoring 
Handbook (8509.2 REV 4) requires 
monitoring for compliance with 
applicable program requirements for 
lead-based paint. In cases of 
noncompliance, HUD may impose 
conditions or sanctions on grantees or 
State recipients in accordance with this 
part to encourage prompt compliance. 

(9) Compliance with other program 
requirements, Federal, state and local 
laws— (i) Other program requirements. 

To the extent that rental rehabilitation 
grant amounts are used in conjunction 
with other HUD program assistance 
which may have more or less stringent 
lead-based paint requirements, the more 
stringent requirements shall apply. 

(ii) HUD responsibility. If HUD 
determines that a State or local law, 
ordinance, code or regulation provides 
for lead-based paint testing or hazard 
abatement in a manner which provides 
a level of protection from the hazards of 
lead-based paint poisoning at least 
comparable to that provided by the 
requirements of this section and that 
adherence to the requirements of this 
subpart would be duplicative or 
otherwise cause inefficiencies, HUD 
may deem compliance with such 
comparable State or local requirements 
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and procedures to constitute compliance 
with this section. The HUD Field Office 
may make this determination initially, 
subject to monitoring review by, or 
appeal to. the Regional Office and 
Headquarters. 

(iii) Grantee or State recipient 
responsibility. Nothing in this section is 
intended to relieve any grantee or State 
recipient in the programs covered by 
this section of any responsibility for 
compliance with State or local laws, 
ordinances, codes or regulations 
governing lead-based paint testing or 
hazard abatement. 

(Approved by the Office of Management and 
Budget under control number 2506-0300) 

$511.16 Other Federal requirement*. 

Grantees and. where applicable. State 
recipients shall comply with the 
following additional requirements: 

(a) Labor standards. All laborers and 
mechanics (except laborers and 
mechanics employed by a State or local 
government acting as the principal 
contractor on the project) employed in 
the rehabilitation of a project assisted 
under the Renta! Rehabilitation Program 
that contains 12 or more dwelling units 
after rehabilitation shall be paid wages 
at rates not less than those prevailing on 
similar rehabilitation in the locality, if 
such a rate category exists, or other 
eppropriate rate as determined by the 
Secretary of Labor In accordance with 
the Davis-Bacon Act (40 U.S.C. 276a— 
276a-5). and contracts involving their 
employment shall be subject to the 
provisions, as applicable, of the 
Contract Work Hours and Safety 
Standards Act (40 U.S.C. 327-333). (If 
CDBG funds are used to finance certain 
costs for projects of 8 or more units, 
these labor standards may apply (see 24 
CFH 570.803).) If a project is subject to 
Federal labor standards requirements, 
individuals are not permitted to perform 
work thereon which is covered by such 
requirements without compensation in 
accordance with such requirements, 
except that persons who own a project 
In their own name may personally 
perform uncompensated work on their 
own projects. Grantees. State recipients, 
owners, contractors and subcontractors 
shall comply with applicable 
implementing regulations in 29 CFR 
parts 1. 3. and 5. 

(b) Environment and historic 
preservation. Section 104(g) of the 
Housing and Community Development 
Act of 1974 and 24 CFR part 58. which 
prescribe procedures for compliance 
with the National Environmental Policy 
Act of 1969 (42 U.S.C. 4321-4381). and 
the additional laws and authorities 
listed at 24 CFR 58 5. 


(c) Handicapped accessibility. Section 
504 of the Rehabilitation Act of 1973. 
and implementing regulations at 24 CFR 
part 8, subpart C governing accessibility 
of projects assisted under the Rental 
Rehabilitation Program. 

(d) Use of debarred, suspended, or 
ineligible participants. All projects 
assisted under this part are subject to 
the provisions of 24 CFR part 24 relating 
to the employment, engagement of 
services, awarding of tontracts, or 
funding of any State or unit of general 
local government contractors, 
subcontractors, or project owners during 
any period of debarment, suspension, or 
placement in ineligibility status. 

(e) Pet ownership in housing for the 
elderly or handicapped. The provisions 
of 24 CFR part 243 apply to any project 
assisted under this part for which 
preference in tenant selection is given 
for ail units in the project to elderly or 
handicapped persons or elderly or 
handicapped families, as defined in 24 
CFR 812.2. 

(f) Maintenance of drug- free 
workplace. The Drug-Free Workplace 
Act of 1988 requires grantees of Federal 
agencies to certify that they will provide 
drug-free workplaces. The implementing 
regulations at 24 CFR pari 24. subpart F. 
apply to grants under this part. 

(g) Flood insurance. (1) Under the 
Flood Disaster Protection Act of 1973 (42 
U.S.C. 4001-4128). a grantee may not 
approve the commitment of rental 
rehabilitation grant amounts to a project 
located in an area identified by the 
Federal Emergency Management 
Agency (FEMA) as having special flood 
hazards, unless: 

(1) The community in which the area is 
situated is participating in the National 
Flood Insurance frogram (see 44 CFR 
parts 59 through 79). or les9 than a year 
has passed since FEMA notification 
regarding such hazards; and 

(ii) Flood insurance is obtained as a 
condition of approval of the 
commitment. 

(2) Grantees with projects located in 
an area identified by FEMA as having 
special flood hazards are responsible for 
assuring that flood insurance under the 
National Flood Insurance Program is 
obtained and maintained. 

(3) This paragraph § 511.16(g) does not 
apply in the case of allocations 
administered by a State under 

$ 511.51(a). 

(Approved by the Office or Management and 
Budget under control number 2506-0080) 

Subpart C—Program Description 

$ 511.20 Program descriptions. 

(a) Time for submission. Cities, urban 
counties. States, and consortia that 


receive a rental rehabilitation grant on 
the basis of the formula contained in 
subpart D must submit a Program 
Description to the appropriate HUD 
Field Office within 45 days of the date of 
publication of formula grant allocations 
for die fiscal year pursuant to 8 511.34. If 
a State elects not to participate in the 
Rental Rehabilitation Program, eligible 
units of general local government 
located in the State that wish to 
participate in the HUD-administered 
State program under § 511.52 must 
submit a Program Description to the 
responsible HUD Field Office within 45 
days of the date stated in a written 
notification from such Field Office to 
such grantees of fund availability under 
the program for the fiscal year. Upon 
request by a prospective grantee made 
within the original 45-day period, the 
deadlines in this section may be 
extended for good cause by not more 
than 30 days by the appropriate HUD 
Field Office. If an additional extension 
is needed for good cause. HUD 
Headquarters may grant a further 
extension. 

(b) Program Description elements. 
Each prospective grantee shall submit a 
Program Description signed by its chief 
executive officer or designee consisting 
of Standard Form 424 and the following 
information in narrative form: 

(1) Program activities. A description 
of the grantee s proposed rental 
rehabilitation program consisting of— 

(1) The activities the grantee proposes 
to undertake for the fiscal yean or 

(ii) In the case of a State distributing 
rental rehabilitation grant amounts to 
State recipients, the State's proposed 
method of distributing its rental 
rehabilitation grant. 

(2) Neighborhood selection, (i) For 
prospective city, urban county, and 
consortium grantees, and where 
possible for prospective State grantees, 
the Program Description shall identify 
the neighborhood(s) in which assisted 
activities are to be carried out and 
provide information, for each 
neighborhood, to indicate compliance 
with the requirements of 5 511.10 (c)(1) 
and (c)(2). including: 

(A) A map indicating the boundaries 
of each neighborhood, or a description 
of the boundaries of each neighborhood; 

(B) Median income of the 
neighborhood; and 

(C) Current rent levels in the 
neighborhood, and a statement as to 
whether standard units are generally 
affordable to lower income families and 
the likelihood of their continued 
affordability for lower income families 
for the next five years; and 
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(ii) For prospective State grantees 
where neighborhoods have not been 
identified at the time of submission of 
the Program Description, indicate the 
types of neighborhood selection 
guidelines to be used to ensure 
compliance with the requirements of 

5 511.10 (c)(1) and (c)(2). 

(iii) A grantee may complete or amend 
its Program Description during the 
program year to identify or change 
neighborhoods or revise existing 
neighborhoods, by documenting i (9 
Program Description file with the same 
information that has been submitted to 
the responsible HUD Field Office under 
§ 511.20(b)(2)(i). Such information shall 
be available for monitoring by HUD. 

(3) Lower income benefit. A 
description of how the grantee intends 
to ensure that the applicable percentage 
of rental rehabilitation grant amounts 
will be used for the benefit of lower 
income families, as specified in 

§ 511.10(a). The description will indicate 
how the grantee plans to achieve the 
specified level of lower income benefit. 

(4) Use of rental rehabilitation grants 
for housing for families. A description of 
the grantee’s plan to ensure that an 
equitable share of rental rehabilitation 
grant amounts will be used to assist in 
the provision of housing designed for 
occupancy by families with children, 
particularly families requiring three or 
more bedrooms. 'Hie grantee will 
describe how it plans to give priority to 
projects containing three or more 
bedroom units. If applicable, the grantee 
will include an explanation of why it 
proposes to use less than 70 percent of 
its rental rehabilitation grant for the 
rehabilitation of units containing two or 
more bedrooms, as prescribed in 

5 511.10(b)(1) and (b)(2). Such 
explanation shall include the citation to 
any local seismic standards ordinance, 
if applicable. 

(5) Selection of proposals. A 
statement of the procedures and 
standards that will govern the selection 
of proposals by the grantee or, in the 
case of a State distributing rental 
rehabilitation grant amounts to State 
recipients, a statement of the State’s 
guidelines for ensuring that these 
recipients have procedures and 
standards governing their selection of 
proposals. These procedures and 
standards must take into account: 

(i) The priorities in { 511.10(g); 

(ii) The extent to which the proposal 
represents the efficient use of rental 
rehabilitation grant amounts; 

(iii) The extent to which the proposal 
will minimize displacement of lower 
income tenants in accordance with the 
displacement and tenant assistance 
policy in } 511.14(a); and 


(iv) The extent to which the dwelling 
units involved will be adequately 
maintained and operated with rents at 
the levels proposed. This may consist of 
a description of plans for requiring a 
sufficient equity interest, risk, or other 
involvement in selected projects by 
private investors and lenders to ensure 
appropriate incentives to maintain and 
operate units after rehabilitation. 

(6) Financial feasibility. Evidence 
demonstrating the financial feasibility of 
the proposed Rental Rehabilitation 
Program, including the availability of 
non-Federal governmental and private 
resources. Where the grantee has not 
identified specific projects ai the time of 
submission of the Program Description, 
and in the case of States distributing 
rental rehabilitation grant amounts to 
State recipients, this evidence will 
consist of the grantee’s plans to ensure 
its program's financial feasibility, 
including plans to obtain non-Federal 
resources, including private financing. 

(7) Neighborhood preservation. An 
estimate of the effect of the proposed 
Rental Rehabilitation Program on 
neighborhood preservation. 

(8) Schedule for committing rental 
rehabilitation grant amounts. A 
quarterly schedule that demonstrates 
the grantee’s plan to have its rental 
rehabilitation grant for the fiscal year 
for which funding is sought committed to 
specific local projects in accordance 
with the following timetables: 

(i) Except for States distributing grant 
amounts to State recipients, at least 50 
percent is so committed within 9 months 
of the execution of the Grant Agreement 
by HUD and 100 percent is so committed 
within 12 months of the execution of the 
Grant Agreement by HUD: and 

(ii) in the case of States distributing 
grant amounts to State recipients, at 
least 35 percent is so committed within 9 
months of the execution by HUD of the 
Grant Agreement with the Stute and 100 
percent is so committed within 15 
months of the execution by HUD of the 
Grant Agreement with the State. 

(9) Nondiscrimination , Equal 
Opportunity and Affirmative marketing. 
A statement of policy and procedures to 
be followed by the grantee to meet the 
requirements for nondiscrimination, 
equal opportunity and affirmative 
marketing of units in rehabilitated 
projects as required in § 511.13. 

(10) Grantee's organizational 
structure. The name, address, and 
telephone number of the organizational 
subdivision of the grantee responsible 
for administering the Rental 
Rehabilitation Program, and the name, 
address and telephone number of the 
grantee’s contact person for the 
program. 


(11) PHA participation. A 
Memorandum of Understanding (MOU) 
signed by the grantee and the 
appropriate PHA in accordance with 

§ 511.40 shall be submitted, whenever 
possible, with the Program Description. 
For a State RRP, it may be possible for 
the State to submit an MOU with its 
Program Description if there is a State¬ 
wide PHA that will be making Section 8 
vouchers or certificates available for 
families in RRP projects. However, if the 
State i9 working with State recipients 
which will use local and/or State PHAs. 
the MOU should be a part of the 
submission requirements for State 
recipients to participate in the State 
RRP. If the PHA is not known or has not 
yet agreed to an MOU, the grantee must 
include a statement describing its 
timetable for executing an MOU with a 
PHA in accordance with $ 511.40 prior 
to commitment of grant amounts to 
specific projects, or. in the alternative, 
how it will meet the affordability and 
relocation requirements of the RRP 
without the use of Section 8 resources. 

(12) High cost. If applicable, an 
explanation of why higher average per 
dwelling unit rental rehabilitation grant 
amounts for projects are proposed, as 
provided in S 511.11(e)(2)(ii). 

(c) Certifications. The prospective 
grantee shall certify that: 

(1) The submission of the Program 
Description is authorized under State 
and local law (as applicable), and the 
grantee possesses the legal authority to 
carry out the Rental Rehabilitation 
Program described therein, In 
accordance with this part; 

(2) Its Rental Rehabilitation Program 
was developed after consultation with 
the public and its program description 
has been and will be. made available to 
the public in accordance with 

5 511.73(c); 

(3) If applicable, its lower income 
benefit standard should be reduced to 70 
percent, as provided by 5 511.10(a)(2): 
this certification will be accompanied by 
an explanation of the reason why the 
reduced benefit standard is necessary, 
as provided in 5 511.10(a)(2); 

(4) It will comply with the acquisition 
and relocation requirements of the 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 
1970, and a written tenant assistance 
policy conforming to the requirements of 
5 511.14(a)(4) has been adopted; 

(5) It will conduct and administer its 
Rental Rehabilitation Program and, if 
applicable, ensure that State recipients 
conduct and administer their Rental 
Rehabilitation Programs, in accordance 
with the requirements of this part; and 
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(6) It will comply with the drug-free 
workplace requirements in accordance 
with 24 CFR part 24 subpart F. 

(Approved by the Office of Management and 
Budget under control number 2506-0080) 

§ 611.21 Review of program description 
and certifications. 

(a) Review of program description. 

The responsible HUD Field Office will 
review a grantee’s Program Description, 
and will approve the description if it 
contains information that the Field 
Office determines to be satisfactory. The 
Field Office will make a good faith effort 
to approve the description unless it 
makes one or more of the following 
determinations: 

(1) Timeliness. The submission was 
not received within the time period 
established in $ 511.20(a), including any 
permissible extension. If not so 
received, the Program Description will 
not be approved. 

(2) Failure to submit annual 
performance report If a grantee 
participated in the RRP in the preceding 
fiscal year and has not submitted the 
annual performance report for that year 
under $ 511.81(b). the grantee’s Program 
Description will not be approved 

(3) Program Description and 
certifications. The Program Description 
does not contain evidence or 
Information sufficient (on the basis of 
the description or otherwise) to support 
each of its required elements under 

i 511.20 (b) and (c). The grantee's 
certifications will be accepted by the 
Field Office in the absence of 
independent evidence that tends to 
challenge in substantial manner the 
subject matter of the certification. If 
such independent evidence is not 
available to HUD. or if the evidence or 
information submitted is not sufficient to 
support an element of the description, 
the grantee may be required to furnish 
such further information or assurances 
as HUD may consider necessary to find 
the Program Description and 
certifications satisfactory. 

(b) Review period. The HUD Field 
Office will make a good faith effort to 
notify the grantee of any deficiencfes in 
its Program Description within 30 days 
after receipt. If the grantee is so notified, 
the grantee shall have 20 days to submit 
the necessary supporting information. If 
such information is not received in a 
timely manner, or is insufficient, the 
HUD Field Office will not approve the 
Program Description. The Field Office 
shall make a good faith effort to advise 
the prospective grantee whether its 
Program Description is approved, 
conditionally approved, or not approved 
within 15 days from the date of receipt 
of the additional information. Failure of 


the Field Office to act on the Program 
Description within this time period shall 
not. however, constitute approval. 

(c) Conditional grant. Where there is 
substantial evidence that there has 
been, or there will be. a failure to meet 
the program and other requirements of 
this part, HUD may approve a rental 
rehabilitation grant subject to conditions 
which restrict the grantee’s ability to use 
all or a portion of the grant for a period 
of time, as specified in the Grant 
Agreement. The Grant Agreement shall 
also specify the actions necessary for 
the grantee to satisfy the conditions, 
which shall not require any actions or 
approvals which are subject to HUD 
discretion. Failure to satisfy a condition 
within the specified time may result in a 
reduction or withdrawal of all or a 
portion of the specified grant amount 
under subpart I of this part. The reasons 
for any conditional grant will also be 
specified in the Field Office’s grant 
approval letter to the prospective 
grantee. 

(d) Grant agreement. After Field 
Office approval under this section, a 
rental rehabilitation grant is made by 
HUD execution of a Grant Agreement, 
subject to execution by the grantee and 
satisfaction or release of any applicable 
conditions specified therein before grant 
amounts are disbursed. The grant shall 
be obligated on the date HUD notifies 
the grantee of HUD’s execution of the 
Grant Agreement in accordance with 
this section. 

Subpart D—Allocation Formula and 
Reallocations 

5 511.30 Allocation formula. 

(a) General. HUD will allocate 
amounts available for rental 
rehabilitation grants for any fiscal year 
to cities having populations of 50,000 or 
more, urban counties, consortia (as 
described in subpart G), and States on 
the basis of the formula contained in 
this section. Allocations are subject to 
the minimum allocation described in 

S 511.31. Notice of the formula 
allocations is made by Federal Register 
publication as provided in i 511.34. 

(b) Source of data to be used. The 
data to be used for calculating the 
specific allocation for each entity 
referred to in paragraph (a) of this 
section are taken from data supplied by 
the Bureau of the Census, based upon 
the latest decennial census available to 
HUD prior to the start of the fiscal year, 
adjusted for boundary changes and 
annexations. 

(c) Formula factors. The formula for 
determining allocations under this 
section uses three specific factors: 


(1) Rental units where the household 
head is at or below the poverty level, as 
defined by the Office of Management 
and Budget: 

(2) Rental units built before 1940 
where the household head is at or below 
the poverty level: and 

(3) Rental units with at least one of 
four problems (overcrowding, 
incomplete kitchen facilities, incomplete 
plumbing, or high rent costs). 
Overcrowding is a condition that exists 
if there is more than one person per 
room occupying the unit. Incomplete 
kitchen facilities are those lacking a 
sink with running water, a range, or a 
refrigerator. Incomplete plumbing exists 
in a unit that lacks hot and cold piped 
water, a flush toilet or a bathtub or 
shower inside the unit for the exclusive 
use of the occupants of the unit. High 
rent costs occur when more than 30 
percent of household Income is used for 
rent. 

(d) Calculating the formula. (1) The 
formula is an equation with the data for 
each entity referred to in paragraph (a) 
of this section expressed as a numerator 
for each factor and the total national 
data for each factor expressed as a 
denominator. This ratio is then 
multiplied by the amount available for 
allocation. Data for areas eligible for 
assistance under title V of the Housing 
Act of 1949 (title V-eligible area data) 
are excluded from the data for a State or 
a consortium. Title V-eligible area data 
for States and consortia are also 
excluded from the total national data. 

(2) The allocation for each entity is 
calculated as follows: 

(i) The ratio of the number of rental 
units where the household head is at or 
below the poverty level within the 
jurisdiction of the entity to the number 
of such rental units using the total 
national data, multiplied by .25; plus 

(ii) The ratio of the number of rental 
units built before 1940 where the 
household head is at or below the 
poverty level within the jurisdiction of 
the entity to the number of such rental 
units using the total national data, 
multiplied by .25: plus 

(iii) The ratio of the number of rental 
units with at least one of the four 
problems identified in paragraph (c)(3) 
of this section within the jurisdiction of 
the entity to the number of such rental 
units using the total national data, 
multiplied by .50: and 

(iv) The sum of the ratios in 
paragraphs (d)(2)(f). (d)(2)(ii), and 
(d)(2)(iii) of this section, multiplied by 
the amount available for allocation to 
determine the specific allocation for 
each entity. 
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§511.31 Minimum allocution amount 

(a) Except as provided In paragraph 

(b) of this section, the minimum 
allocation for any city, urban county, or 
consortium determined under the 
formula contained in 5 511.30 for any 
fiscal year is $50,000. A formula 
allocation that is below $50,000 (unless 
it is accepted by a city, urban county, or 
consortium under paragraph (b) of this 
section) will be added to the allocation 
for the State Program in which the city, 
urban county, or consortium is located. 

A city, urban county, or a jurisdiction in 
a consortium with a formula allocation 
below $50,000 may participate in the 
State Program under subpart F of this 
part, if it did not elect to accept its 
formula allocation under paragraph (b) 
of this section. 

(b) A city, urban county, or 
consortium that received a grant based 
on a formula allocation in the preceding 
fiscal year, and has a formula allocation 
in the current fiscal year that is less than 
$50,000. may elect to accept (subject to 
HUD approval of its Program 
Description under $ 511.21) its formula 
allocation by submitting written 
notification to HUD of its decision to do 
so within 30 days of the date of 
publication in the Federal Register of 
formula allocations under § 511.34. If 
such a city, urban county, or consortium 
does not notify HUD within this period, 
HUD will regard the city, urban county, 
or consortium as having elected not to 
accept its formula allocation and will 
notify the appropriate State of its 
additional allocation. This election 
procedure does not affect the deadline 
for submitting Program Description 
under § 511.20(a). 

§ 511.33 Reallocation of rental 
rehabilitation grant amounts. 

(a) General. Rental rehabilitation 
grant amounts may become available 
for reallocation by HUD as a result of 
factors such as failure of a city, urban 
county, or consortium to receive a grant 
based on a formula allocation, 
deobligation of rental rehabilitation 
grant amounts based on the progress of 
a grantee in carrying out its Rental 
Rehabilitation Program, as provided In 
paragraph (c) in this section, and actions 
based upon reviews and audits as 
provided in Subparts H and I of this 
part. 

(b) Reallocation of rental 
rehabilitation grant amounts. HUD will 
reallocate rental rehabilitation funds 
that are available in any fiscal year to 
such grantee or grantees as HUD 
determines to be appropriate to promote 
the expeditious use of grant amounts, 
consistent with the sound development 
and administration of grantees' Rental 
Rehabilitation Programs. Grant amounts 
reallocated may come from any fiscal 
year's appropriation for which amounts 


are available for reallocation. 
Reallocations will generally be made 
among grantees within the various HUD 
Regional Office jurisdictions before 
reallocations among Regional Offices 
are considered. 

(c) Deobligations of uncommitted 
grant amounts . HUD may deobligate 
rental rehabilitation grant amounts that 
are not committed to specific local 
projects in conformity with the schedule 
submitted by the grantee as part of its 
Program Description. In connection with 
any such deobligation, HUD may also 
deobligate any unutilized grant amounts 
set aside for administrative expenses in 
the grantee's program account under the 
C/Ml System. Before deobligating grant 
amounts. HUD will consult with the 
affected grantee and take into account 
factors such as the timing of the 
grantee's program year; a reasonable 
start-up time for implementing a new 
program, if applicable; the timing of 
State distributions to State recipients, if 
applicable; the timing of expected 
project approvals for projects in the 
grantee's pipeline; climatic or other 
considerations affecting rehabilitation 
work schedules; and other relevant 
considerations. HUD will deobligate any 
rental rehabilitation grant amounts that 
are not committed to specific local 
projects within 2 years of the date of 
obligation of the grant under { 511.21 (d) 
(3 years in the case of a State that 
distributes rental rehabilitation grant 
amounts to State recipients) or 
expended for eligible costs within 4 
years of such date of obligation (5 years 
in the case of a State that distributes 
rental rehabilitation grant amounts to 
State recipients). For grants obligated 
before June 14.1990. HUD will 
deobligate any grant amounts that are 
not committed to specific local projects 
within two years of the grantee’s 
execution of the Grant Agreement for 
the fiscal year in question (3 years in the 
case of a State that distributes rental 
rehabilitation grant amounts to State 
recipients) or expended for eligible costs 
within four years of such date of 
execution of the Grant Agreement by 
the grantee (5 years in the case of a 
State that distributes rental 
rehabilitation grant amounts to State 
recipients). HUD, on a case-by-case 
basis, may extend for an additional year 
any of the time periods referred to in 
this section. None of the time periods 
referred to in this section are extended 
by any suspension of project set-ups or 
other remedial action imposed by HUD 
under this part. 

(d) Reallocation of rental 
rehabilitation grant amounts at the end 
of fiscal year. Rental rehabilitation 
grant amounts that are not obligated at 
the end of any fiscal year may be added 
to the amount available for formula 


allocation under this subpart D for the 
succeeding fiscal year, or may be mado 
available for reallocation in the 
succeeding fiscal year under { 511.33(b), 
as HUD determines appropriate. 

§ 51 1.34 Publishing notice of formula 
allocations, 

HUD will annually publish in the 
Federal Register a notice of formula 
allocations that will announce; 

(a) The formula allocation, as 
determined under 5 511.30, for each 
State, city, urban county, and 
consortium that is eligible to receive a 
formula allocation; and 

(b) The respective deadlines for 
submitting Program Descriptions (see 

S 511.20) for grants based upon formula 
allocations. 

Subpart E—Memorandum of 
Understanding 

§ 511.40 Memorandum of Understanding. 

(a) If and when required under 

§ 511.2C(b)(ll). the grantee and each 
participating PHA shall execute a 
Memorandum of Understanding (MOU) 
for each year’s grant setting forth the 
responsibilities of each party and the 
procedures to be followed with respect 
to cooperation, coordination, and 
communication concerning the use of 
housing vouchers and certificates with 
rental rehabilitation grant amounts in 
accordance with HUD requirements. 
Where a State is distributing rental 
rehabilitation grant amounts to State 
recipients, the MOU may be executed 
by the State recipient the appropriate 
PHA. 

(b) The MOU is to set forth the 
agreements between the two agencies 
responsible for administering the rental 
rehabilitation and Section 8 subsidies 
end shall address issues relating to: 

(1) The extent to which the PHA has 
chosen to use its authority to provide 
assistance under the Section 8 
Certificate Program or the Section 8 
Housing Voucher Program to lower 
income families residing in projects to 
be rehabilitated with rental 
rehabilitation grant amounts; 

(2) The grantee’s or State recipient’s 
submission to the PHA of its schedule(s) 
of projects committed and anticipated 
completion dates; 

(3) Responsibility for property 
inspections; 

(4) Availability of and timing for 
issuance of Section 8 housing vouchers 
and/or certificates; 

(5) Responsibility for tenant 
interviews; 

(8) The PHA'8 agreement to provide 
vouchers and/or certificates to families 
living in RRP projects; and 

(7) The provision of information by 
the PHA for grantee's or State 
recipient's reports to HUD. 
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(Approved by the Office of Management and 
Budget under control number 2506-0080) 

Subpart F—State Program 

9 511.50 State election to administer a 
rental rehabilitation program. 

(a) Rental rehibilitation grant 
allocations for States, determined under 
Subpart D for any Fiscal year, will be 
administered by the State (as provided 
in 9 511.51) or by HUD (as provided by 

S 511.52), at the election of the State. 
HUD will administer the allocation for 
any State that notifies the appropriate 
HUD Field Office of its election not to 
administer its allocation within 30 days 
of the date of publication of allocations 
for the fiscal year under { 511.34. 
Further, if a State does not submit a 
Program Description pursuant to 
9 511.20(a), HUD will deem the State to 
have elected not to administer the 
program for the fiscal year. State 
allocations may be used to carry out 
eligible rehabilitation activities in 
accordance with the requirements of 
this part in units of general local 
government that do not receive 
allocations under subpart D and in cities 
and urban counties whose allocations 
are below the minimum amount 
specified in 9 511.31, but may not be 
used in areas that are eligible for 
assistance under title V of the Housing 
Act of 1949, except as specified in 
paragraph (b) of this section. 

(b) For Fiscal Years 1988 through 1991, 
uncommitted prior year funds may be 
used by State grantees, by units of 
general local government receiving 
funds from State grantees and by units 
of general local government 
participating in a HUD-administered 
State Program in areas eligible for 
assistance under title V of the Housing 
Act of 1949. This authority to enter Into 
commitments with owners for projects 
in title V-eligible areas expires on 
September 30,1991. 

(Approved by the Office of Management and 
Budget under control number 2506-0060) 

5 511.51 State-administered program. 

(a) Type of program. A State that 
elects to administer its allocation in 
accordance with 9 511.50 may, in its 
discretion, use all or part of its rental 
rehabilitation grant amounts either 

(1) To carry out its own Rental 
Rehabilitation Program without the 
active participation of units of general 
local government; 

(2) To distribute grant amounts to 
State recipients which independently 
select, enter into commitments with 
owners for, and manage projects; or 

(3) To carry out mixed programs in 
which both the State and all or some 
units of general local government each 
perform specified program functions. 

(b) Sharing grant amounts for 


administration . In programs under 
paragraphs (a)(2) and (a)(3) of this 
section, a State must share its grant 
amounts which are available for 
administrative costs with units of 
general local government administering 
the program with the State, under a 
written agreement as required by 
9 511.71. 

(c) State Program requirements. State 
grantees shall be responsible for 
administering their rental rehabilitation 
grant amounts in accordance with all 
requirements of this part and other 
applicable laws, notwithstanding their 
use of units of general local 
governments to perform program 
functions under paragraph (a)(2) or 
(a)(3) of this section. In addition, States 
that use units of general local 
government to perform program 
functions shall: 

(1) Ensure that units of general local 
government carry out their Rental 
Rehabilitation Program in accordance 
with requirements of this part and other 
applicable laws. States shall include in 
their agreements with their units of 
general local government such 
additional provisions as may be 
appropriate to ensure such compliance 
and to enable the State to carry out its 
responsibilities under this part, 
including the withdrawal and 
reallocation of rental rehabilitation 
grant amounts based on unit of general 
local government noncompliance 
(including State recipient failure to meet 
the schedule submitted by the State 
under 9 511.20(b)(8)); and 

(2) Conduct such reviews and audits 
of their units of general local 
government as may be appropriate to 
determine whether units of general local 
government, including State recipients, 
have carried out their programs in 
accordance with the requirements of 
this part, whether they have done so in a 
timely manner, and whether they have a 
continuing capacity to do so in a timely 
manner. 

(d) State administration of rental 
rehabilitation grant program for cities 
receiving a formula allocation. A State 
may administer the Rental 
Rehabilitation Program for a city with a 
population over 50.000 receiving a 
formula allocation under Subpart D of 
this part if the State and city enter into a 
written agreement so providing for any 
fiscal year. If a State does agree with a 
city to administer the city’s rental 
rehabilitation grant allocation, HUD will 
treat the State as the grantee for all 
purposes under this part. However, the 
grant shall be administered and 
accounted for separately from any other 
rental rehabilitation grant amounts that 
the State has received on its own 
account or is administering for any other 
city and the substantive and procedural 


requirements for the grant under this 
part shall be those applicable to grants 
to cities, not States. In addition, 
remedial actions under this part with 
respect to the grant the State is 
administering for a city shall not apply 
to any other rental rehabilitation grant 
amounts the State has received or is 
administering. 

(Approved by the Office of Management and 
Budget under control number 2506-0080) 

9 511.52 HUD-administered program. 

(a) General. If a State elects not to 
administer its allocation for any fiscal 
year, the responsible HUD Field Office 
will make grants to units of general local 
government located within the State, for 
use in accordance with the provisions of 
this part. 

(b) Selection criteria. In selecting 
among potential grantees that submit 
Program Descriptions that are otherwise 
approvable under 9 511.21, the 
responsible HUD Field Office will 
consider factors such as: 

(1) The grantee’s capacity to carry out 
an effective Rental Rehabilitation 
Program, based on its past performance 
in administering housing and community 
development programs and its 
managerial capacity; 

(2) The grantee's need to rehabilitate 
rental housing for occupancy by lower 
income families; and 

(3) The existence of a PHA able and 
willing to administer vouchers and 
certificates in support of the grantee’s 
Rental Rehabilitation Program. 

(c) HUD administration of Rental 
Rehabilitation Programs for cities 
receiving a formula allocation . If HUD 
is administering a State allocation under 
this section, a city that is located in the 
State and is eligible to receive a formula 
allocation under subpart D may request 
HUD to administer its Rental 
Rehabilitation Program. Following such 
request, the city and HUD may negotiate 
and execute an agreement defining the 
respective roles of the city and of HUD 
in administering the Rental 
Rehabilitation Program based upon local 
priorities, objectives, management 
capacity and the management capacity 
available to HUD to administer the 
city’s program. 

Subpart G—Consortia 

9 511.65 Consortia. 

(a) General. Consortia of units of 
general local government that meet the 
requirements of this section may qualify 
for a formula allocation determined 
under subpart D of this part for any 
fiscal year. To be eligible, a consortium 
must: 

(1) Be comprised of units of genera! 
local government that are 
geographically proximate, located in the 







Federal Register / Vol. 55, No. 93 / Monday, May 14, 1990 / Rules and Regulations 


20065 


same State, not otherwise eligible for a 
formula allocation for that year, and 
located outside areas that are eligible 
for assistance under title V of the 
Housing Act of 1949; 

(2) Have a combined population of 
50,000 or more among its participating 
units of general local government and be 
eligible for a formula allocation meeting 
the minimum amount specified in 

5 511.31; 

(3) Indicate to HUD its intention to be 
considered a consortium for purposes of 
this section at least 60 days before the 
start of the fiscal year; 

(4) Have executed an agreement 
among its members designating one 
participating unit of general local 
government as the grantee for purposes 
of this part; and 

(5) Have executed memoranda of 
understanding with all participating 
PHAs governing the use of vouchers and 
certificates in accordance with HUD 
requirements. 

(b) Deduction of consortium 
allocation from State amounts . The 
amount of the formula allocation for a 
consortium for any fiscal year will be 
deducted from the formula allocation for 
that year for the Slate in which it is 
located. 

Subpart H—Grant Administration 

§ 511.70 Responsibility for grant 
administration. 

Grantees are responsible for ensuring 
that rental rehabilitation grants are 
administered In accordance with the 
requirements of this part and other 
applicable laws. A grantee may enter 
into a written agreement with another 
unit of State or local government or with 
a non-governmental entity to administer 
specified functions under its Rental 
Rehabilitation Program to the extent not 
prohibited by HUD. If the grantee is 
contracting with a non governmental 
entity to administer its program or to 
provide other services, such as cash 
management responsibilities, the 
grantee shall follow the procurement 
standards of 24 CFR 85.36. The use of 
other governmental units or private 
contractors does not relieve the grantee 
of its responsibility for ensuring 
compliance with tills part and other 
applicable laws. 

§ 511.71 Administrative costs. 

(a) Maximum amount Any grantee 
may use not to exceed 10 percent of the 
grant amount initially obligated to the 
grantee for Federal Fiscal Year 1980 and 
later fiscal years for administrative 
costs eligible under paragraphs (b) and 

(c) of this section. Eligible grantees may 
draw down funds to pay for eligible 
administrative costs through HUD’a Cl 
Ml System. 

(b) Eligibility . Eligible administrative 


costs are reasonable and necessary 
costs, as described in OMB Circular A- 
87. incurred by the grantee itself, or by a 
unit of general local government 
pursuant to a written cost-sharing 
agreement with a State grantee (see 
8 511.51(b)), in carrying out the Rental 
Rehabilitation Program in accordance 
with this part. Administrative costs do 
not include costs of rehabilitation which 
are incurred by and charged to project 
owners as eligible project costs under 
5 511.10(f)(2). 

(c) Written cost-sharing agreement A 
State grantee shall determine the 
amount of its rental rehabilitation grant 
that it will permit to be used for 
administrative expenses, not to exceed 
the maximum permitted by this section. 
The State grantee shall share the 
amount of its rental rehabilitation grant 
designated for administrative expenses 
with units of general local government 
that incur eligible administrative costs 
in carrying out the Rental Rehabilitation 
Program, whether the unit of general 
local government receives e distribution 
of funds from the State or selects and 
manages projects independently as a 
State recipient or whether it performs 
less comprehensive functions by 
agreement with the State. Before any 
eligible administrative expenses are 
incurred by a unit of general local 
government under a State’s grant, the 
cost-sharing arrangement shall be 
specified in a written agreement 
between the State grantee and each unit 
of general local government that 
receives payment from the State for 
administrative expenses under this part. 
This agreement shall describe (whether 
very generally or more specifically) the 
functions that Ihe unit of general local 
government shall perform and the terms 
and conditions under which the unit of 
general local government participates in 
the program, including the procedures 
by which the unit of general local 
government's compensation for its 
administrative expenses incurred in 
performing the authorized functions is to 
be calculated and paid. HUD will not 
review the relative sharing of 
administrative expenses between the 
State and affected units of general local 
government, but pursuant to §§ 511.74 
and 511.80. it will review and audit the 
State’s program on the eligibility of 
administrative expenses paid with 
program funds. 

(d) Allocation of benefit Rental 
rehabilitation grant amounts used for 
program administration will be deemed 
to meet program requirements imposed 
on a percentage of the annual grant 
basis, such as lower income benefit and 
use of rental rehabilitation grants for 
housing for families with children, in the 
same proportion as the grant amounts 
for a grant year which are used for 
eligible project costs meet the grant 


requirements. For example. If 70 percent 
of the grant amounts used for project 
costs for Fiscal Year 1989 benefit lower- 
income families, then 70 percent of the 
Fiscal Year 1989 grant amounts spent for 
administrative costa will be deemed to 
benefit lower-income persons. 

8 511.72 Applicability of uniform Federal 
administrative requirements. 

Grantees, State recipients and their 
contractors shall comply with the 
requirements and standards of OMB 
Circular No. A-87, '’Principles for 
Determining Costs Applicable to Grants 
and Contracts with State, Local and 
Federally recognized Indian Tribal 
Governments,” 1 OMB Circular A-128, 
"Audits of State and Local 
Governments” (implemented at 24 CFR 
part 44), and with 24 CFR part 85. 
“Uniform Administrative Requirements 
for Grants and Cooperative Agreements 
to State and Local Governments,” 
except for: 88 85.10. 85.11, 85.25, 85.31, 
85.40(b), 85.41. and 85.50. In lieu of 
8 8 85.25 and 85.50, HUD has adopted 
8 511.76 and § 511.77, respectively, of 
this part. 

8 511.73 Grantee records. 

(a) Records to be maintained. Each 
grantee shall maintain records as 
specified by HUD that clearly document 
its performance under each requirement 
of this part. States distributing rental 
rehabilitation grant amounts to State 
recipients shall also ensure that their 
recipients maintain such records to 
document each recipient’s performance. 
The records required by this section 
shall, at a minimum, include the 
following. 

(1) Records required to comply with 
8 511.75; 

(2) Data on the racial, ethnic, gender, 
and income level characteristics of 

(i) Tenants occupying units before 
rehabilitation; 

(ii) Tenants moving from and (initially 
after rehabilitation) into projects 
assisted under this part; 

(iii) Applicants for tenancy within 90 
days following completion of 
rehabilitation assisted under this part; 
and 

(iv) Owners of the projects 
rehabilitated; and 

(3) Data indicating the race and 
ethnicity of households displaced as a 
result of program activities, and, if 
available, the address and census tract 
of the housing units to which each 
displaced household relocated. 

(b) Retention of records. Records 
required to be maintained under 
paragraph (a) of this section shall be 
retained for a period of three years from 


1 OMB Circular No. A-87 la available from MUD 
Field Office*. 
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the date of final closeout of the rental 
rehabilitation grant. 

(c) Public disclosure. Documents 
relevant to a grantee’s Program 
Description shall be made available for 
public review upon request at the 
grantee’s office during normal working 
hours. 

(d) Federal access to records. The 
Secretary, the Inspector General of 
HUD. the Comptroller General of the 
United States, or any of their duly 
authorized representatives, shall have 
access to all books, accounts, reports, 
files, and other papers or property of 
grantees, State recipients, and their 
contractors pertaining to rental 
rehabilitation grant amounts for the 
purpose of making surveys, audits, 
examinations, excerpts, and transcripts. 
Grantees or, where applicable, State 
recipients shall ensure that their 
agreements with owners require the 
owners to provide similar access to their 
records pertaining to the use of rental 
rehabilitation grant amounts. 

(Approved by the Office of Management and 
Budget under control number 2506-0080) 

9 511.74 Audit 

The financial management systems 
used by grantees and, where applicable. 
State recipients shall provide for audits 
in accordance with 24 CFR part 44. 

9 511.75 Disbursement of rental 
rehabilitation grant amounts: Cash and 
Management Information System. 

(a) General Rental Rehabilitation 
grants are managed through HUD’s C/ 
MI System for the Rental Rehabilitation 
Program. The C/MI System is a 
computerized system which manages 
program funds, disburses grant amounts, 
and collects and reports data on 
properties and tenants assisted under 
the Program. 

(b) Project Set-Up. (1) After the 
grantee executes the Grant Agreement 
complies with the requirements under 
part 58 of this title for release of funds, 
and submits the appropriate security 
documents, the grantee may identify 
(set-up) specific local projects in the C/ 
MI System. State recipients are also 
granted access to the C/MI System for 
projects upon designation by the State 
and submission of the appropriate 
security documents. Within 12 calendar 
days of project set-up, grantees and 
State recipients are required to submit a 
Pre-Rehabilitation Report to HUD for 
each project set-up in the C/MI System. 
Until an acceptable Pre-Rehabilitation 
Report is received and entered in the C/ 
MI System, grant amounts for the 
project are not considered “committed," 
as defined in § 511.2, and, therefore, are 
subject to deobli gatio n to the extent 
authorized by 24 CFR 511.33(c). 

(2) Beginning in Fiscal Year 1991, if 
Pre-Rehabilitation Reports are not 


received within 20 days of the project 
set-up call, the project will be cancelled 
automatically by the C/MI System. In 
addition, projects which have been 
committed in the C/MI System for 0 
months without an initial disbursement 
of funds will be automatically cancelled 
by the C/MI System. 

(c) Disbursement of rental 
rehabilitation grant amounts. After an 
acceptable Pre-Rehabilitation Report is 
entered into the C/MI System, obligated 
grant amounts may be drawn down for 
the project by the grantee or State 
recipient by electronic funds transfer to 
the designated depository institution of 
the grantee or State recipient within 48 
to 72 hours of the disbursement request. 
Grant amounts for eligible 
administrative costs may be similarly 
drawn down by grantees by electronic 
funds transfer to their designated 
depository institutions, but State 
recipients are not permitted to draw 
down State grant amounts for 
administrative expenses. Any 
drawdown is conditioned upon the 
submission of satisfactory information 
by the grantee or State recipient about 
the project or the administrative 
expenses and compliance with other 
procedures specified by HUD in HUD’s 
forms and issuances concerning the 
Rental Rehabilitation Program Cash and 
Management Information System. 

Copies of these forms and issuances 
may be obtained from HUD Field 
Offices. Drawdowns shall be requested 
by the grantee or State recipient as 
closely as possible to the time they are 
needed by a grantee or State recipient 
and the owner to pay eligible project 
costs or by a grantee to pay eligible 
administrative costs. Drawdowns for 
project costs shall be requested only for 
work or services that have been 
satisfactorily performed, or materials 
that are acceptable. After receipt in the 
grantee or State recipient’s depository 
account, grant amounts for project costs 
shall immediately be disbursed by the 
grantee or State recipient and the owner 
in payment for eligible project costs and 
shall not be disbursed at any time, 
relative to a project’s matching funds, in 
any greater proportion than the 
proportion of rental rehabilitation grant 
amounts to matching funds for the 
project. 

(d) Payment vouchers. As post¬ 
documentation of each draw r dowm, a 
grantee or State recipient must submit to 
HUD a payment voucher, for each 
drawdown made by HUD, in the form 
required for the C/MI System. If the 
drawdown was for eligible project costs 
and the payment voucher is not received 
within ten calendar days of the 
drawdown, the grantee or State 
recipient will be suspended from setting 
up new projects until the required 


payment voucher is received by HUD. If 
the drawdown was for administrative 
costs and the payment voucher is not 
received within ten calendar days of the 
drawdown, the grantee will not be 
allowed to make another drawdown for 
administrative costs until the payment 
voucher is received. 

(e) Submission of project completion 
reports. After the final draw for a 
project, a Project Completion Report 
must be submitted to HUD within 90 
days of the drawdown request. 
However, for projects rehabilitated 
pursuant to 9 511.11(c)(2) (publicly 
owned project at the time of 
commitment), the Project Completion 
Report must be submitted within 90 
days of the final draw, but not later than 
2 years and 90 days after the date of 
commitment. If a satisfactory Project 
Completion Report is not submitted by 
the due date, HUD will suspend further 
project set-ups for the grantee or State 
recipient. Project set-ups will remain 
suspended until a satisfactory Project 
Completion Report is received and 
entered into the C/MI System. 

(Approved by the Office of Management and 
Budget under control number 2506-0080) 

9 511.76 Program Income. 

(a) General Grantees and State 
recipients are neither encouraged to 
earn nor discouraged from earning 
program income in using rental 
rehabilitation grant amounts under this 
part. 

(b) Definition of program income. 
Program income means gross income 
received by the grantee or State 
recipient (or by another party at the 
direction of the grantee or State 
recipient) which is directly generated 
from the use of rental rehabilitation 
grant amounts. Primarily, it includes but 
is not limited to, the following: 

(1) Repayments of principal (whether 
in installments or a lump-sum) and any 
interest or penalty assessment, under 
the terms of the loan commitment or 
other project assistance agreement 
between the owner and the grantee or 
State recipient, including repayments, 
pursuant to 9 511.11(d)(3), of the rental 
rehabilitation grant assistance by the 
owner after completion of rehabilitation: 
and 

(2) Interest earned on program income 
pending its disposition. Grantees or 
State recipients are not authorized to 
deduct costs incident to the generation 
or management of income from gross 
income for purposes of determining 
program income. Governmental fees and 
taxes, including income taxes, property 
taxes, special assessments, transfer 
taxes, recording fees and other normal 
governmental revenues, do not 
constitute program income if they are 
imposed by generally applicable law, 
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regulation, or ordinance and are not 
imposed in consideration of the project’s 
receipt of assistance under this part. 
Program income also does not include 
grant amounts required to be returned to 
HUD as a result of cancellation of a 
project before completion, or interest on 
those grant amounts, or any interest 
earned by the grantee or State recipient 
or grant funds after drawdown and 
before disbursement for eligible costs. 
(For disposition of such interest, see 24 
CFR B5.21(i).) 

(c) Eligible uses. Program income may 
bs used only as prescribed in 
paragraphs (c)(1) and (c)(2) of this 
section. 

(1) Program income may be used for 
any activity which is eligible under this 
part, except that program income may 
not be used to pay for administrative 
costs, as described at 5 511.71. In 
particular, the total of rental 
rehabilitation grant amounts and Rental 
Rehabilitation Program income used for 
any project (except under } 511.76(c)(2)) 
may not exceed the amount per unit 
allowed under $ 511.11(e)(2) or 50 
percent of the total eligible project costs 
(except as noted in 3 511.11(e)(1)). 

(2) Program income may also be used 
to provide rental assistance to lower 
income tenants in properties 
rehabilitated through the RRP. This 
includes the use of program income to 
pay for administrative costs associated 
with the provision of rental assistance 
but not to exceed the amount allowed 
for administrative fees in the Housing 
Voucher Program authorized under 
section 8(o) of the United States 
Housing Act of 1937, 42 U.S.C. 1437f. In 
order to use program income for rental 
assistance, the grantee or State recipient 
must— 

(i) Use the funds to assist lower 
income tenants who initially occupy 
properties rehabilitated with rental 
rehabilitation grant amounts or rental 
rehabilitation program income; 

(ii) Have a written policy which is 
available to the public stating that 
program income will be so used and 
specifying who is eligible to receive such 
assistance; and 

(iii) Have an agreement with the PHA 
stating that the PHA will utilize the 
program income to provide rental 
assistance in accordance with the 
written policy. 

(d) Timing the use of program income. 
Grantees ar.d State recipients shall not 
commit available rental rehabilitation 
grant amounts to specific local projects 
if sufficient program income is on hand 
and available to fund the project, or a 
substantial portion of the project. In 
order to avoid possible over 
commitment of funds, grantees and 
State recipients shall not anticipate the 
receipt of program income and enter into 


binding commitments with owners 
cumulatively exceeding the total amount 
of program income on hand plus 
uncommitted rental rehabilitation grant 
amounts. 

(e) Accounting fur end reporting 
program income. Program income shall 
be accounted for and reported in the 
grantee’s Annual Performance Report 
under i 511.81(b) and in the Cash and 
Management Information System under 
S 511.75. in the manner prescribed by 
IIUD. 

(f) Authority of Stotegrantees. States 
administering rental rehabilitation 
grants have discretion to choose 
whether program income is to be earned 
at all or is to be paid to or retained by 
the State or paid to or retained by the 
State recipient. The Slate’s 
determination should be contained in a 
written agreement between the State 
and its State recipients. However, once 
earned, program income must be used 
and accounted for in accordance with 
this section by the State or by the State 
recipient, as applicable. 

(g) Authority of urban counties. 
Because the configuration of an urban 
county may change from time to time, 
particularly at the time of requalification 
of an urban county in the Community 
Development Block Grant program, 
special provisions must be made for 
urban county program income. The 
urban county may determine whether 
program income generated by a project 
located in a unit of general local 
government which, for whatever reason, 
no longer participates in the urban 
county shall be retained by the urban 
county for its RRP or by the unit of 
general local government. However, 
urban county program income must 
otherwise be used and accounted for by 
the urban county and the unit of general 
local government in accordance with 
this section. 

(h) Program closeout and disposition 
of program income. Program income 
must be accounted for by the grantee 
when a Rental Rehabilitation Program is 
completely closed out for all years. 
Program “closeout” will occur when the 
following conditions have been met: All 
grant funds from all program years 
(excluding program income) have been 
expended; the grantee and, if applicable, 
its State recipients do not expect (or 
have elected not) to receive any 
additional rental rehabilitation grant 
amounts, and the annual performance 
report covering the last program year 
has been submitted to HUD. Program 
income shall be treated in the following 
manner before and after program 
closeout: 

(1) Program income in the amount of 
$5,000 or more shall be used for 
activities eligible under this section; and 

(2) Program income of less than $5,000 


cn hand at program closeout or any 
program income received after program 
closeout is not subject to the other 
provisions of this section, but must be 
used for activities that would be eligible 
under the CDBG Program (24 CFR part 
570) or § 511.76(c). 

{ 511.77 Grant closeout. 

Each individual fiscal year rental 
rehabilitation grant will be closed out 
when the following criteria have been 
met: 

(a) (1) All grant amounts for the grant 
to be closed out have been drawn down 
and expended for completed projects 
and/or administrative costs, or grant 
amounts not drawn down and expended 
have been deobligated by HUD, and 

(2) HUD no longer has authority to 
obligate funds for the fiscal year grant 
being closed. 

(b) Project Completion Reports for all 
projects utilizing grant amounts from the 
fiscal year grant(s) to be closed out have 
been submitted and entered into the C/ 
MI System. 

(c) The required reviews and audits to 
determine whether grantees have 
satisfied the terms of their grant 
agreement have been made. Closeout is 
contingent upon the receipt of the 
grantee’s most recent audit report and 
audit reports of State recipients, where 
applicable. For closeout of the grant to 
proceed, the most recent audit report(s) 
must be free of any outstanding findings 
related to the RRP grant to be closed. 
The audit(s) of the grantee and Stale 
recipients, where applicable, should 
cover all grant amounts from all fiscal 
years which are to be closed out except 
as noted in paragraph (c)(2) of this 
section. 

(1) The Single Audit Act prohibits 
requiring a grantee or State recipient to 
obtain an audit at its expense covering 
only the Rental Rehabilitation Program. 

(i IUD still has the authority to conduct 
an audit or to contract with an 
independent public accountant to 
conduct an audit of the grant. However. 
HUD must pay for the audit.) 

(2) When the previous audit(s) fail to 
cover all grant amounts under the Grant 
Agreement, the program may still be 
closed out, provided the grantee agrees 
in writing to remit to HUD any costs 
questioned by a subsequent audit that 
are disallowed by HUD. This procedure 
is expected to be used in those cases 
when both the grantee and HUD want to 
proceed with the closeout before the 
next periodic single audit is conducted 
covering the remaining grant amounts 
not already audited. 

(d) The HUD Field Office has 
conducted an on-site monitoring of the 
grantee and has determined that the 
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grantee’s performance, with respect to 
the grent(s) to be closed out. is 
satisfactory and is in compliance with 
RRP statutory and regulatory 
requirements, including $ 511.10(a) and 
5 511.10(b). The monitoring visit will 
also be used to verify C/MI System data 
reflected in the Closeout Report and to 
reconcile any outstanding discrepancies 
which may exist between C/Ml System 
data and grantee or State recipient 
records. No grant may be closed where 
outstanding monitoring findings exist or 
where a determination of compliance 
cannot be made. 

(Approved by the Office of Management and 
Budge! under control number 2508^-0080) 

Subpart I—-Grantee Performance: 
Review, Reporting and Corrective or 
Remedial Actions 

$ 51180 Performance review. 

(a) General. In addition to reviewing 
grantee performance for purposes of 
making reallocations under $ 511.33. 
HUD will review the performance of 
grantees in carrying out their 
responsibilities under this part 
whenever determined necessary by 
HUD, but at least annually. In 
conducting performance reviews, HUD 
will rely primarily on information 
obtained from the grantee’s and, as 
appropriate, the State recipient's records 
and reports, findings from on-site 
monitoring, audit reports, and 
information generated from the C/MI 
System. Where applicable, HUD may 
also consider relevant information 
pertaining to a grantee’s or State 
recipient’s performance gained from 
other sources, including citizen 
comments, complaint determinations 
and litigation. Reviews to determine 
compliance with specific requirements 
of this part will be conducted as 
necessary, with or without prior notice 
to the grantee or State recipient. 
Comprehensive performance reviews 
under the standards in ( 511.80(b) will 
be conducted after prior notice to the 
grantee. 

(b) Standards for comprehensive 
performance review. Grantee 
performance shall be comprehensively 
reviewed periodically, as prescribed by 
HUD. to determine: 

(1) For grantees that are units of 
general local government or States 
administering their own rental 
rehabilitation grant programs, whether 
the grantee: 

(i) Has carried out its activities in a 
timely manner, including the 
commitment of rental rehabilitation 
grant amounts to specific local projects 
in accordance with the schedule 
contained in its Program Description, as 


provided in 5 511.20(b)(8). and the 
completion of projects in accordance 
with 5 511.11(a); 

(ii) Has carried out its activities in 
accordance with the requirements of 
this part; and 

(iii) Has a continuing capacity to carry 
out its activities in accordance with this 
part and in a timely and cost-effective 
manner; or 

(2) For grantees that are States 
distributing rental rehabilitation grant 
amounts to State recipients, whether the 
State; 

(1) Has distributed these grant 
amounts in a timely manner and in 
accordance with the requirements of 
this part; and 

(ii) Has made such reviews and audits 
of its recipients as may be appropriate 
to determine whether they have 
satisfied the requirements of paragraph 
(b)(l)(i) through (b)(l)(iii) of this section. 

$ 511.81 Grantee reports to HUD. 

(a) Management reports. Grantees 
shall submit management reports on 
their Rental Rehabilitation Program in 
such format and at such time as HUD 
may prescribe. 

(b) Annual performance report —(1) 
Submission. A grantee shall submit an 
annual performance report on its rental 
rehabilitation activities to the 
responsible HUD Field Office at such 
time as HUD may prescribe. Single 
copies of the report shall be provided to 
the public upon request at no charge. 

(2) Elements of the annual 
performance report The report shall 
contain such information and be in such 
form as HUD may prescribe, and will 
include at least the following: 

(i) An assessment by the grantee of 
the relationship of the activities carried 
out under its Rental Rehabilitation 
Program to the objectives of assisting in 
the provision of decent, safe, and 
sanitary housing at rents that are and 
are likely to remain affordable to lower 
income families (including large families 
with children); 

(ii) An analysis of the program’s cost 
effectiveness, the type and income level 
of tenants who benefit from the Rental 
Rehabilitation Program, and any 
displacement resulting from the 
program; 

(iii) An assessment of the 
effectiveness of the affirmative 
marketing efforts prescribed in 
§ 511.13(b); 

(iv) An assessment of the results of 
the efforts to promote the use of 
minority- and women-owned businesses 
prescribed by § 511.13(c); and 

(v) Where appropriate, a statement of 
additional actions planned to improve 


performance in the use of minority- and 
women-owned businesses. 

(Approved by the Office of Management and 
Budget under control number 2506-0080) 

§ 511.82 Corrective and remedial actions. 

(a) General. HUD will use the 
procedures in this section in conducting 
the performance review as provided in 
§ 511.80(a) and in taking corrective and 
remedial actions. 

(b) Performance review. (1) If HUD 
determines preliminarily that the 
grantee has not met the performance 
review standards in § 511.80, the grantee 
will be given notice of this 
determination and an opportunity to 
demonstrate, within the time prescribed 
by HUD and on the basis of substantial 
facts and data, that it has done so. 

(2) If the grantee fails to demonstrate 
to HUD'S satisfaction that it has met the 
performance review standards in 
S 511.80, HUD will take appropriate 
corrective or remedial action in 
accordance with this section. 

(c) Corrective and remedial actions. 

In formulating appropriate corrective or 
remedial actions for performance 
deficiencies, HUD will take one or more 
of the actions specified in paragraphs 
(c)(1), (c)(2), and (c)(3) of this section. 
The action chosen will be designed to 
prevent a continuation of the deficiency; 
mitigate, to the extent possible, its 
adverse effects or consequences; and 
prevent its recurrence. In addition to 
these actions, HUD will take the action 
specified in paragraph (c)(4) of this 
section, when paragraph (c)(4) of this 
section is applicable. 

(1) HUD may request the grantee to 
submit and comply with proposals for 
action to correct, mitigate and prevent 
performance deficiencies, including: 

(1) Preparing and following a schedule 
of actions for carrying out the affected 
rental rehabilitation activities, 
consisting of schedules, timetables and 
milestones necessary to implement the 
affected activities; 

(ii) Establishing and following a 
management plan that assigns 
responsibilities for carrying out the 
remedial actions: 

(iii) Cancelling or revising activities 
likely to be affected by a performance 
deficiency, before expending grant 
amounts for the activities; 

(iv) Reprogramming rental 
rehabilitation grant amounts that have 
not yet been expended from affected 
activities to other eligible activities; and 

(v) Suspending disbursement of grant 
amounts for affected activities for a 
period of not more than 80 days. 

(2) HUD may condition the use of 
rental rehabilitation grant amounts from 
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a succeeding fiscal year’s allocation 
upon the satisfactory completion of 
appropriate corrective action by the 
grantee. When the use of grant amounts 
is conditioned, HUD will specify the 
deficiency, the required corrective 
actions and the period provided for 
taking such actions. The failure of the 
grantee to complete the actions as 
specified will result in reduction or 
withdrawal of the grantee’s allocation 
by up to the amount conditionally 
granted. 

(3) When HUD determines that a 
grantee has failed to meet one or more 
of the requirements of this part, HUD 
may reduce or withdraw rental 
rehabilitation grant amounts, or take 
other action as appropriate, except that 
rental rehabilitation grant amounts 
already expended on eligible activities 
will not be recaptured from existing 
grant allocations or obligations or 
deducted from future grants made 
available to the grantee. For purposes of 
paragraph (c)(3) of this section— 

(i) Grant amounts already expended 
on eligible activities includes all grant 


amounts that have been disbursed under 
this part for eligible activities, and 

(ii) Other action as appropriate means 
any remedial action legally available, 
including, without limitation, affirmative 
litigation, such as suits for declaratory 
judgment, specific performance, 
temporary or permanent injunctions, 
and any other available remedies other 
than those for recovery of money. 

(4) Where HUD makes a final 
determination that it has a judicially 
enforceable claim for money against the 
grantee in a situation where rental 
rehabilitation grant amounts have been 
disbursed to the grantee or State 
recipient for ineligible costs under this 
part, HUD will follow the procedures 
described in the Federal Claims 
Collection Standards (4 CFR parts 101- 
105) in order to: 

(i) Demand in writing that the grantee 
or State recipient reimburse HUD in the 
amount of the ineligible costs, using 
funds from non federally derived 
sources; and 

(ii) Initiate affirmative litigation to 
recover the amount of the ineligible 


costs, if necessary* for collection. HUD'a 
final determination to seek recovery of 
grant amounts expended on ineligible 
costs under paragraph (c)(4) of this 
section shall constitute a claim within 
the meaning of 31 U.8.C. 3711, et seq ., 
and interest shall be charged on 
delinquent claims as required by the 
Federal Claims Collection Standards. 

(d) Except for monies recovered under 
paragraph (c)(4) of this section, grant 
amounts that become available as a 
result of actions under this section may 
be reallocated under $ 511.33. Amounts 
recovered under paragraph (c)(4) of this 
section are not rental rehabilitation 
grant amounts and shall be deposited in 
the U.S. Treasury’s miscellaneous 
receipts account. 

Dated: April 10.1990. 

Anna Komirata*, 

Assistant Secretary for Community Planning 
and Development 

[FR Doc. 90-10807 Filed 5-11-00; 8:45 am) 

BltUMO CODE <210-**-U 


















20070 


Federal Register / Vol. 55, No. 93 / Monday, May 14. 1990 / Proposed Rules 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and 
Development 

24 CFR Part 511 

[Docket No. R-90-1480; FR-2771-P-01J 
R1N 2506-AA90 

Rental Rehabilitation Grants 

agency: Office of Community Planning 
and Development, HUD. 
action: Proposed rule. 

summary: This proposed rule would 
make several changes to the Rental 
Rehabilitation Program (RRP). which are 
intended to improve program 
administration. Among others, the 
proposed changes include: increasing 
the allowable minimum project cost 
from an average of $600 to an average of 
$1,000 per residential unit for eligible 
costs; adding two new categories of 
projects to the list of projects that are 
ineligible to receive funding under the 
RRP: applying affirmative marketing 
procedures to RRP projects which have 
five or more units. Instead of to all RRP 
projects; establishing new threshold 
factors for determining a grantee’s 
eligiblity for reallocated funds: and 
adding new “voluntary” corrective 
actions provisions to a reorganized 
section on corrective and remedial 
actions. 

dates: Comments Due Date: July 13, 
1990. 

addresses: Interested persons are 
invited to submit comments to the Rules 
Docket Clerk. Office of General Counsel, 
Room 10276, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Washington DC 20410. 
Communications should refer to the 
above docket number and title. A copy 
of each communication will be available 
for public inspection and copying on 
weekdays between 7:30 a.m. and 5:30 
p.m. at the above address. 

As a convenience to commenters, the 
Rules Docket Clerk will accept public 
comments transmitted by facsimile 
(“FAX”) machine. The telephone 
number of the FAX receiver is (202) 706- 
4337. (This is not a toll-free number.) 
Only public comments of six of fewer 
total pages will be accepted via the FAX 
transmittal. This limitation is necessary 


in order to assure reasonable access to 
the equipment. Comments sent by FAX 
in excess of six pages will not be 
accepted. Receipt of FAX transmittals 
will not be acknowledged, except that 
the sender may request confirmation of 
receipt by calling the Rules Docket Clerk 
(202) 755-7084. (This is not a toll-free 
number.) 

EOR FURTHER INFORMATION CONTACT: 

Mary Kolesar, Director, Rehabilitation 
Management Division. Office of Urban 
Rehabilitation, Room 7174. Department 
of Housing and Urban Development, at 
the above address, telephone (202) 755- 
5970. Hearing or speech impaired 
individuals may call HUD’s TDD 
number (202) 755-5965. (These are not 
toll-free numbers.). 

SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act Statement 

The information collection 
requirements contained in 5 5 511.13. 
511.20. 511.75. and 511.82 of this 
proposed rule have been submitted to 
the Office of Management and Budget 
(OMB) for review under the Paperwork 
Reduction Act of 1980. 

Public reporting burden for these 
collections of information is estimated 
to include the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the documents making up the 
collection of information. Send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to 
the Department of Housing and Urban 
Development, Rules Docket Clerk. 451 
Seventh Street, SW., Room 10276, 
Washington, DC 20410, and to the Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington. DC 20503. 

In accordance with 5 CFR 1320.21. 
data on the information collection 
requirements contained in this rule is 
provided as follows: 

Proposal: Limit affirmative marketing 
requirements to projects having five or 
more units (24 CFR 511.13(b)). Grantee 
certification that its RRP is responsive to 
the priority needs in its Housing 
Assistance Plan (HAP). (24 CFR 
511.20(c)). Completion of rehabilitation 
of RRP projects within two years and 90 
days of the date of project commitment 
in the C/Ml System (24 CFR 511.75(e)). 
Voluntary corrective and remedial 


actions by grantees where HUD has 
determined a performance deficiency 
exists (24 CFR 511.82(b)(1) and (2). 

Description of the Need for the 
Information and Its Proposed Use 

Affirmative Marketing (511.13(b) . The 
Department proposes to eliminate the 
requirement that owners of smaller 
projects (4 or fewer units) comply with 
the affirmative marketing requirements 
which are currently applicable to all 
assisted projects. This revision should 
not alter the public burden for the 
program. 

Program Description (§511.20(c)). This 
rule would require a grantee that is a 
city or urban county that will potentially 
receive a formula allocation to certify 
that its RRP is responsive to the priority 
needs in its Housing Assistant Plan 
(HAP). This certification requirement 
does not constitute an additional 
recordkeeping requirement for the RRP. 

Completion of Rehabilitation 
(§51175(e)). The requirement that RRP 
projects be completed within two years 
and 90 days of the date of commitment 
in the C/MI System was implemented 
for publicly owned projects by 
regulation published November 15,1989 
(54 FR 47654). This proposed rule would 
impose the same requirement for 
privately owned projects that are 
assisted with RRP funds. Upon 
completion of projects, grantees would 
be required to submit a project 
completion report (5 511.75) to the C/MI 
System. The proposed revision would 
not alter the current burden for 
submitting the project completion report. 

Voluntary and Corrective Remedial 
Actions (§§ 511.82(b)(1) and (2)) 

This revision is intended to permit 
grantees, upon determination by HUD 
that a performance deficiency exists, to 
correct voluntarily the deficiency 
without further remedial actions by 
HUD. The Department estimates that 
les9 than 1 percent of the grantees 
participating in the program will be 
cited with performance deficiences 
requiring the repayment of RRP funds. 

Form Number None. 

Respondents: State and local 
governments. 

In accordance with 5 CFR 1320.21. the 
following table discloses the 
Department's estimated burden for each 
of the collections of information in this 
rule. 
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Reg. tectfoo 

Paperwork requirement 

No. of hours 

requirement 

No of 
grantees 

Recordkeep¬ 
ing hours 

Reporting 

hours 

511.13 fa) and (b) _ 

Nondiscrimination, equal opportunity and affirmative marketing_ 

Cash and Manogomen! information System Reporting require. 

monta—Project Completion Report (HUD-40014-B). 

Written objections to performance deficiency findings, schedule 
of actions lor correcting the performance deficiencies, and 
managomeot plan. 

2 

10 

3 

800 

750 

8 

1.800 


51175 

511.82_ 

7,500 

24 


Background 

Elsewhere in today's Federal Register, 
the Department published a final rule 
reorganizing 24 CFR part 511 and 
making final the interim rule that 
initially implemented the Rental 
Rehabilitation Program (RRP). The 
proposed revisions to part 511 set out in 
this proposed rule would further amend 
the rule text as it exists in the final rule 
referred to above. 

Discussion of Proposed Revisions 

In 8 511.10(d) (Minimum project cost), 
the minimum project cost per unit would 
be raised from $600 to $1,000 for projects 
committed on or after the effective date 
of this rule and would apply to eligible 
project costs described in both 
8 511.10(f) (1) and (2). The previous rule 
applies only to actual rehabilitation 
costs defined at { 511.10(f)(1) and not to 
eligible soft costa described at 
8 511.10(f)(2). The purpose of this 
requirement is to limit the program to 
projects that require at least a minimal 
amount of actual rehabilitation, rather 
than merely cosmetic work and routine 
maintenance-type repairs. It also is 
intended to limit the availability of RRP- 
related housing vouchers and 
certificates to such projects. The 
increase is based on HUD’s experience 
and expectation that the new level will 
better fulfill the purposes of this section, 
without unduly limiting access to the 
program for projects with legitimate 
rehabilitation needs. 

In connection with the Department’s 
final rule implementing sections 150 (b) 
and (f) of the Housing and Community 
Development Amendments of 1987. 
published at 54 FR 47654 on November 
15,1989, the Department stated (54 FR 
47655) that it was considering requiring 
that all projects, not only publicly- 
owned projects, be completed within 
two years and 90 days of their 
commitment in the C/MI System (or the 
period available under § 511.33(c) for 
expenditure of the funds committed, if 
earlier), measured by the grantee's 
submission of an acceptable project 
completion report Section 511.11(a) now 
adopts that requirement. 

The Department believes that a 
project not completed for a longer 


period indicates that the grantee either 
set up the project prematurely (which 
unfairly allows the grantee to protect 
funds from deobligation for 
noncommitment under 8 511.33(c)), that 
construction has been poorly managed 
and monitored, or that the project 
simply has problems which will result in 
its never being completed. A reasonable 
time limit for completing projects is 
necessary to limit abuses such as 
premature set-ups and inadequate 
rehabilitation management, and to force 
recognition that certain projects will not 
be completed. 

In HUDs experience, two years and 
90 days is ample time for completion of 
any moderate rehabilitation project 
which was ready to proceed when set 
up (as required by the definition of 
"commitment” in 8 511.2). Projects with 
excessively long construction periods 
unnecessarily tie-up scarce program 
funds, are burdensome rather than 
beneficial to their tenants, and may tend 
to act as blighting influences in their 
neighborhoods, rather than the positive 
influence represented by rehabilitated 
projects. 

HUD is adding two other categories of 
projects Ineligible for RRP assistance at 
5 511.11(g) (5) and (6). Section 
511.11(g)(5) would provide that projects 
previously assisted under the RRP 
would be ineligible for further 
assistance for 10 years, except that a 
project may be reopened and given 
further assistance for up to one year 
after it was completed, to allow a 
limited period for correction of 
previously undiscovered deficiencies or 
defects. Section 511.11(g)(6) would 
prohibit the use of RRP funds in projects 
which, as a condition of other Federal 
financial assistance, are subject to rent 
controls, rent regulatory agreements, 
occupancy agreements (other than for 
initial occupancy) or similar restrictions 
that would prevent an owner from 
maximizing return or setting rent levels 
as the owner chooses. 

This rule proposes a revision to 
8 511.13(b) which would limit 
affirmative marketing requirements to 
projects having five or more units. The 
previous regulations applied affirmative 
marketing requirements to all projects. 


unless tenants were from the PHA’s 
waiting list However, many RRP 
projects have only one or a few units, 
and HUD has determined that it is 
burdensome and unrealistic to impose 
affirmative marketing on owners of 
small projects. 

Section 511.20(c) would be revised to 
require a potential grantee to certify that 
its RRP is responsive to the priority 
needs in its Housing Assistance Plan. 
This requirement would apply to cities 
and urban counties that receive a 
formula allocation, but not to State 
grantees and/or their State recipients. 

New paragraphs (b)(2). (b)(3). and 
(b)(4) would be added to 8 511.33 
(Reallocation of rental rehabilitation 
grant amounts) to revise and better 
describe the process HUD uses to 
reallocate available RRP funds. 
Generally, such funds are available from 
two principal sources—annual formula 
allocations that were not accepted by 
eligible cities, urban counties and/or 
consortia, and grant amounts that are 
deobligated pursuant to { 511.33(c). 
Generally, reallocations take place 
within Regional Office jurisdictions, 
unless there is an imbalance between 
Regions in terms of relative funds 
available for reallocation compared to 
grantees warranting reallocated funds. 

In such cases, Headquarters has 
authority to reassign funds among 
Regions through the HUD-185 fund 
assignment process. 

In § 511.33(b)(2), new threshold 
factors for determining a grantee’s 
eligibility for reallocated funds would be 
established. !f a grantee did not meet the 
two criteria stated, the Field Office 
would not award the grantee a 
reallocation. The criteria would be that 
the grantee cannot have any outstanding 
finding of noncompliance with this part 
at the time the reallocation was made, 
such as an audit finding or monitoring 
finding of noncompliance with a specific 
provision of this part (not merely a 
"concern” or a questioned element of 
performance), and that the grantee must 
have achieved affordable rents (as 
defined in 8 511.2 for purposes of the 
RRP regulations) for at least 80 percent 
of the units which it has completed 
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during the lest two grant years for which 
it has completed projects. 

If a grantee were eligible for a 
reallocation under 5 511.33(b)(2), it could 
then be considered, along with other 
eligible grantees, based on the factors in 
5 511.33(b)(3). This consideration cannot 
be reduced to a mathematically precise 
and entirely objective process. 

However. HUD intends to further 
describe the meaning of the listed 
factors, the data used to evaluate 
grantees* performance based thereon, 
and how the factors are balanced in the 
RRP Handbook which HUD expects to 
issue in the summer of 1990. 

Section 511.75(e) would be revised to 
reflect the new requirement in 
§ 511.11(a) that rehabilitation of each 
RRP project be completed within two 
years and 90 days of the date of project 
commitment in the C/MI System. Thus, 
the Project Completion Report would be 
due within 90 days of the final draw for 
the project or within two years and 90 
days of the commitment date for the 
project, whichever is earlier. 

Section 511.62(a) would be revised to 
make clear that part 511 contains 
various other provisions that might be 
regarded as remedial in nature, which 
f re self-contained and are not subject to 
the procedures in 55 511.82 (a), (b) and 
(c). In addition, the language formerly in 
5 511.82(c) regarding choosing corrective 
and remedial actions so as to prevent 
continuation of performance 
deficiencies, mitigate their effects, and 
prevent recurrence, would be relocated 
to this paragraph. Finally, the 
penultimate sentence of 5 511.82(a) 
would make clear that claims collection, 
under the Federal standards in 4 CFR 
101-105, is always an available remedy, 
without regard to any of the other 
procedural requirements In $ 511.82, 
whenevei HUD determines that it has a 
judicially enforceable claim for money 
against the grantee as described in 
§ 511.82(d) (formerly § 511.82(c)(4)). 
HUD’s decision to pursue claims 
collection would not bar HUD from 
undertaking other actions under this 
section that are not for the recovery of 
money. 

Former § 511.82(b) and (c)(lH3) 
w ould be amended and reorganized as 
5 511.82(b) (Voluntary corrective and 
remedial actions) and § 511.82(c) 
(Mandatory actions). In general, the 
voluntary corrective and remedial 
actions are those that require the 
grantee’s active cooperation, but which, 
if implemented, may cure the 
performance deficiency and make 
further remedial action unnecessary. For 
example, if the grantee were to 
voluntarily reimburse its grant account 
in the C/MI System from non-RRP funds 


for disallowed costs under 
5 511.82(b)(5), there would be no need 
for HUD to pursue legally enforced 
claims collection to recover the funds. If 
the grantee does reimburse its grant 
account in the C/MI, the restored funds 
may be reused by the grantee, or may bs 
deobligated by HUD under the 
procedures and standards in 5 511.33(c) 
and reallocated to other grantees, to the 
same extent as any other RRP grant 
amounts from the same grant year. The 
nature of the ‘'mandatory** remedial 
actions in 5 511.82(c), on the other hand, 
is that they can be unilaterally 
implemented by HUD. if the procedural 
standards in { 511.82 are met. HUD 
would initiate corrective and remedial 
actions under 5 511.82 (b) or (c) by 
giving notice of the proposed remedial 
action to the grantee. In either case, the 
grantee ordinarily would have the 
opportunity to submit written objections 
to. or evidence in rebuttal of, the 
performance deficiency findings that 
constitute good cause for the proposed 
remedial actions. Ordinarily, HUD 
would consider the grantee's response 
from five to 30 days before, in the case 
of proposed voluntary actions under 
5 511.82(b), renewing or revising the 
request, or taking another action under 
5 511.82; or in the case of actions under 
5 511.82(c), implementing the remedial 
action. Also, in the usual case, HUD 
would attempt to obtain the grantee’s 
cooperation in taking a voluntary 
remedial action, before HUD takes a 
mandatory action. However, if HUD 
were to determine that there was a 
substantial likelihood that the grantee 
would actually expend grant amounts 
contrary to this part unless HUD takes 
immediate action. HUD may take a 
mandatory remedial action concurrently 
with notifying the grantee that it is 
taking the action. 

In addition, it should be noted that 
none of the mandatory corrective and 
remedial actions, including grant 
reduction (deobligation of all or a 
portion of the grant for one or more 
grant years) would constitute a cure for 
the grantee’s ineligible expenditures of 
RRP grant amounts. For such a monetary 
performance deficiency, only voluntary 
repayment under § 511.82(b)(5) or 
enforced claims collection under 
§ 511.82(d) would be an adequate 
remedy. 

Section 511.82(d) would be similar to 
former 5 511.82(c)(4), except that 
reference to penalties and costs of 
collection of claims under the Federal 
Claims Collection Standards would be 
added. Generally. 5 511.82(d) would 
implement the Federal Claims Collection 
Act of 1966 and the Debt Collection Act 
of 1982, which are codified at 31 U.S.C. 


3701-3720. by stating that HUD has a 
duty to collect "claims" under the 
Federal Claims Collection Standards, 
issued by the General Accounting Office 
and the Department of Justice, at 4 CFR 
101-105. In addition, if HUD obtained 
collection without legal action and the 
funds collected were from a grant year 
which was still available for obligation, 
such funds could be reallocated under 
i 511.33(b). However, if litigation were 
required to collect the funds, it would be 
extremely unlikely that collection could 
be obtained before the appropriation 
has expired, and interest and penalties 
8re not rental rehabilitation grant 
amounts in any event. Therefore, the 
rule would provide that in all cases 
where legal action is required to collect 
claims under part 511, all funds 
collected would be deposited in the 
miscellaneous receipts accounts of the 
U.S. Treasury. 

Other Matters 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations In 24 CFR part 50 which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C, 4332. The Finding of No 
Significant Impact is available for public 
inspection during regular business hours 
in the Office of General Counsel, Rules 
Docket Clerk, at the above address. 

This rule does not constitute a "major 
rule" as that term is defined in section 
1(b) of Executive Order 12291. Analysis 
of the rule indicates that it would not: (1) 
Have an annual effect on the economy 
of $100 million or more; (2) cause major 
increases in costs or prices for 
consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions: or (3) 
have a significant adverse effect on 
competition, employment, investment 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

In accordance with the provisions of 5 
U.S.C. 605(b), the undersigned hereby 
certifies that this rule does not have a 
significant economic impact on a 
substantial number of small entities, 
because statutorily eligible grantees and 
State recipients are relatively larger 
cities, urban counties, or States. 

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that the policies in this rule 
would not have Federalism implications 
and, thus, are not subject to review 
under the Order. The rule does not alter 
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the established roles of State and local 
governments in the administration of the 
Rental Rehabilitation Program. 

The Genera! Counsel, as the 
Designated Official under Executive 
Order 12608, The Family, has 
determined that this rule does not have 
potential significant impact on family 
formation, maintenance, and general 
well-being, and, thus is not subject to 
review under the Order. 

This rule was listed as sequence 
number 1197 in the Department’s 
Semiannual Agenda of Regulations 
published on April 23.1990 at 55 FR 
16228.16251. 

list of Subjects in 24 CFR Part 511 

Administrative practice and 
procedure, Grant programs-Housing and 
community development low and 
moderate income housing. Rental 
Rehabilitation Grants, reporting and 
recordkeeping requirements. 

Accordingly, the Department proposes 
to amend 24 CFR part 511. published 
elsewhere in today's Federal Register, 
as follows: 

PART 511—RENTAL REHABILITATION 
GRANT PROGRAM 

1. The authority citation for Part 511 
would continue to read cs follows: 

Authority: Section 17. United States 
Housing Act of 1937 (42 U.S.C. 1437o); sec. 
7(d). Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

Z In j 511.10. paragraph (d) would be 
revised to read as follows: 

§ 511.10 Grant requirement*. 

• • • • * 

(d) Minimum project cost. The grantee 
or State recipient shall establish a 
minimum level of rehabilitation for 
projects included in its rental 
rehabilitation program. At a minimum, 
each project shall require an average of 
at least $1,000 per dwelling unit per 
project for eligible project costs 
described in 5 511.10(0 (1) and (2). 
except that for projects committed in the 
C/MI System before [/nserf effective 
c/ate of rule J, the minimum level 
permitted is $800 for eligible project 
costs described in S 511.10(0(1). 

• * • « • 

3. In 5 511.11. paragraphs (a), (g)(3), 
and (g)(4) would be revised, and new 
paragraphs (g)(5) and (g)(8) would be 
added, to read as follows: 

§ 511.11 Project requirements. 

(a) Rehabilitation. To receive 
assistance under this part, a project 
must require rehabilitation, measured by 
whether the project before the assisted 
rehabilitation does not meet the 


grantee's rehabilitation standards under 
1 511.10(e) and requires at least the 
minimum project cost adopted under 
i 511.10(d). Completion of rehabilitation 
(as defined in { 511.2) shall occur within 
two years and 90 days from the date of 
commitment in the C/MJ System or the 
time remaining under $ 511.33(c) for 
expenditure of the rental rehabilitation 
grant amounts committed to the project, 
whichever is shorter. However, for 
projects which were privately owned at 
the time of commitment and which were 
committed in the C/MI system before 
[insert effective date of this rule], the 
requirement that rehabilitation be 
completed within two years and 90 days 
does not apply. If a project is terminated 
before completion, whether voluntarily 
by the grantee or otherwise, an amount 
equal to the rental rehabilitation grant 
amounts already disbursed for the 
project under the C/MI System shall be 
paid by the grantee to its grant account 
in the C/MI System, whether or not the 
grantee has already expended such 
grant amounts to pay for project costs. If 
such amount is not repaid, the grantee 
shall be subject to corrective and 
remedial actions under { 511.82. 

• • • • * 

(g) * * # 

(3) Projects which are subject to rent 
regulatory agreements under Section 312 
of the Housing Act of 1984; 

(4) Housing subject to conditions of 
occupancy making the residents 
ineligible for Section 8 assistance under 
24 CFR 882 and 887; 

(5) Projects previously subsidized with 
rental rehabilitation grant amounts, 
except that a project may be amended to 
increase funding up to one year after 
completion of rehabilitation; and a 
project may be funded under the RRP 
age in if 10 years or more have gone by 
since completion of rehabilitation; and 

(6) Projects which, as a condition of 
other Federal financial assistance, are 
subject to rent regulating agreements, 
rent regulations, low income occupancy 
agreements extending beyond one year 
from the date of completion of 
rehabilitation of a project, financial 
penalties for failure to achieve certain 
low income occupancy or rent 
projections, restrictions on return on 
investment, or other similar policies that 
prevent an owner, whether for-profit or 
nonprofit, from maximizing return or 
setting rent levels as the owner chooses. 

4. In § 511.13, the first sentence of 
paragraph (b) would be revised to read 
as follows: 


$ 511.13 Nondiscrimination, squal 
opportunity, affirmative marketing, and 
minority and women's business 
enterprises. 

• • • • • 

(b) Affirmative marketing. The 
grantee shall adopt appropriate 
procedures and requirements for 
affirmatively marketing units in 
rehabilitated rental rehabilitation 
projects having five or more residential 
units through the provision of 
information regarding the availability of 
units that are vacant after rehabilitation 
or that later become vacant. 4 4 4 

• • • • • 

5. In § 511.20, paragraph (c)(5) would 
be amended by removing the word 
“and” after the semi-colon; paragraph 

(c)(6) would be redesignated as 
paragraph (c)(7), and a new paragraph 
(c)(6) would be added, to read a 9 
follows: 

§ 5 J 1.20 Program descriptions. 

• « * « « 

(c) * * * 

(6) If applicable, its Rental 
Rehabilitation Program Is responsive to 
the priority needs for housing Identified 
in its Housing Assistance Plan under 24 
CFR 570.306; and 
• • • • • 

6. In S 511.33, paragraph (b) would be 
revised to read as follows: 

5 511.33 Rsallocatlon of rental 
rehabilitation grant amounts. 

• * • • • 

(b) Reallocation of rental 
rehabilitation grant amounts —(1) 
General. HUD will reallocate rental 
rehabilitation funds that are available in 
any fiscal year to such grantee or 
grantees as HUD determines to be 
appropriate to promote the expeditious 
use of grant amounts, consistent with 
the sound development and 
administration of grantees' Rental 
Rehabilitation Programs. Grant amounts 
reallocated may come from any fiscal 
year's appropriation for which amounts 
are available for reallocation. 
Reallocations will generally be made 
among grantees within the various HUD 
Regional Office jurisdictions before 
reallocations among Regional Offices 
are considered. 

(2) Threshold factors. Unless 
S 511.33(b)(4) applies. HUD will 
reallocate funds to e grantee only if: 

fi) There is no outstanding finding that 
the grantee has faiied to comply with 
any provision of this part; and 

(ii) 80 percent or more of the units for 
which the grantee has completed 
rehabilitation with grant amounts from 
each of the last two previous grant yearr 
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have rents that are affordable to lower 
income families. 

(3) Other factors . When reallocating 
funds, HUD will also consider the extent 
to which the grantee has committed 
rental rehabilitation grant amounts to 
specific local projects in the last two 
grant years and the extent to which, in 
the last two grant years for which 
projects have been completed, the 
grantee has expended grant amounts for 
completed projects: 

(i) In excess of the percentage 
required by $ 511.10(a) (lower income 
benefit); 

(ii) For units with rents affordable to 
lower income families in excess of 80 
percent of the units completed; 

(iii) In excess of the percentage 
required by $ 511.10(b) (large family 
benefit); 

(iv) In which units which were 
occupied by very low income families 
before rehabilitation and those families 
were not displaced; 

(v) In which the gross amount of 
public subsidy funds per unit has been 
minimized; 

(vi) In which the amount of public 
subsidy funds as a percentage of total 
rehabilitation costs has been minimized; 
and 

(vii) As a percentage of the grantee’s 
original grant amounts for those years, 
excluding any deobligations or 
reallocations. 

(4) Emergency needs. Notwithstanding 
{ 511.33(b) (2) and (3) above, HUD may 
reallocate rental rehabilitation grant 
funds for emergency needs, such as the 
need for rehabilitation after a natural 
disaster. 

8. In 5 511.75, paragraph (e) would be 
revised to read as follows: 

§ 511.75 Disbursement of rents! 
rehabilitation grant amounts: Cash and 
Management Information System. 

• • * * * 

(e) Submission of project completion 
reports. After the final draw for a 
project, a Project Completion Report 
must be submitted to HUD within 90 
days of the disbursement request but not 
later than two years and 90 days after 
the date of commitment, as defined at 
{ 511.2. However, for projects which 
were privately owned at the time of 
commitment in the C/MI System and the 
commitment occurred before [the 
effective date of this rule|, the 
requirement that the project be 
completed within two years and 90 days 
of the date of commitment does not 
apply (see $ 511.11(a)). If a satisfactory 
Project Completion Report is not 
submitted by the due date, HUD will 
suspend further project set-ups for the 
grantee or State recipient. Project set¬ 


ups will remain suspended until a 
satisfactory Project Completion Report 
is received and entered into the C/MI 
System. 

• • * • • 

9. Section 511.82 would be revised to 
read as follows: 

$ 511.82 Corrective and remedial actions. 

(a) General. HUD has authority to 
dcobligate and reallocate rental 
rehabilitation grant amounts in 
accordance with } 511.33, and to take 
the remedial actions specified for 
particular grantee performance 
deficiencies elsewhere in this part [e.g., 

55 511.11(c)(2). 511.13. 511.21, and 
511.75). In addition. HUD has authority 
to take corrective and remedial actions 
os specified in this section. HUD will 
review the need for corrective and 
remedial actions in accordance with this 
section after comprehensive 
performar.ee review or whenever HUD 
has good cause, in the form of 
substantial evidence of performance 
deficiencies under this part to do so. In 
formulating corrective and remedial 
actions under this section, HUD will 
attempt to choose actions so as to: 

(1) Prevent a continuation of the 
deficiency; 

(2) Mitigate, to the extent possible, its 
adverse effects or consequences; and 

(3) Prevent its recurrence. 

However, in addition to any other 
corrective or remedial action, HUD may 
take the action specified in paragraph 
(d) of this section, when paragraph (d) is 
applicable. In addition, corrective and 
remedial actions based solely on the 
grantee's lack of continuing capacity, as 
defined in 5 511.80(b)(l)(iii), will not be 
undertaken except after a 
comprehensive review of the grantee's 
performance under that section. 

(b) Voluntary corrective and remedial 
actions . Whenever there is good cause, 
HUD may give notice to the grantee to 
undertake voluntarily the corrective or 
remedial actions specified in this 
paragraph. The notice shall specify the 
performance deficiency findings that 
constitute good cause. If the grantee 
submits written objections to the 
findings, 11UD shall consider these 
objections for not less than five nor 
more than 30 days, before either revising 
or renewing the notice, or taking other 
actions under this paragraph. HUD’s 
notice under this paragraph may request 
the grantee to: 

(1) Prepare and follow a schedule of 
actions for correcting the performance 
deficiencies found, consisting of 
schedules, timetables and milestones 
necessary to implement the corrective 
actions; 


(2) Establish and follow a 
management plan that assigns 
responsibilities for carrying out the 
remedial actions; 

(3) Cancel or revise project(s) likely to 
be affected by a performance deficiency, 
before expending grant amounts for the 
projects; 

(4) Not request drawdowns of grant 
amounts for the affected projects until 
specified remedial actions are 
accomplished; and 

(5) Voluntarily reimburse its grant 
account in the C/MI System for 
disallowed costs. 

(c) Mandatory actions. The corrective 
and remedial actions in this paragraph 
(c) do not require the grantee’s active 
cooperation and may be implemented 
unilaterally by HUD, by notice to the 
grantee. Ordinarily, HUD will attempt to 
obtain the grantee s cooperation in 
undertaking voluntary corrective and 
remedial actions under the preceding 
paragraph (b) before giving notice of 
these actions. In addition, if the grantee 
was not previously given notice of the 
performance deficiency findings 
constituting good cause for the proposed 
action and an opportunity to rebut them, 
HUD will ordinarily give the grantee not 
less than five nor more than 30 days 
advance notice before implementing 
these actions, to give the grantee an 
opportunity to demonstrate on the basis 
of substantial facts and data that it met 
the review standards in § 511.80(b) or 
any special grant conditions, if 
applicable. However, if HUD determines 
that there is a substantial likelihood that 
the grantee will expend grant amounts 
contrary to this part unless HUD takes 
immediate action. HUD may implement 
an action under this paragraph (c) 
concurrently with issuing notice to the 
grantee of the action. The actions 
available to HUD under this paragraph 
ere: 

(1) Suspending the grantee’s (or a 
State recipient's) authority to set up new 
projects in the C/Ml System for a period 
of time, as specified in HUD’s notice to 
the grantee or State recipient, or. 

(2) Suspending the grantee's (or State 
recipient's) authority to draw down 
grant amounts for particular projects 
because of specific performance 
deficiencies for a period of time, as 
specified in HUD’s notice to the grantee 
or State recipient; 

(3) Suspending the grantee’s authority 
to draw down grant amounts for 
administrative costs eligible under 

5 511.71 for a period of time, as specified 
in HUD’s notice to the grantee; 

(4) When actions required under a 
suspension under paragraphs (c)(1). 
(c)(2), or (c)(3) of this section have not 
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been taken, or when otherwise 
determined necessary under this section 
by HUD. reducing by a specified 
amount, or totally withdrawing, 
(deobligating) a grantee’s rental 
rehabilitation grant for a particular 
fiscal year, except that rental 
rehabilitation grant amounts already 
expended on eligible activities 
(completed, eligible projects or eligible 
administrative costs) will not be 
recaptured from existing grants or 
pending allocations, or deducted from 
future grants made available to the 
grantee; and 

(5) Implementing grant conditions 
imposed under ( 511.21(c) by reducing, 
or totally withdrawing (deobligating) a 
rental rehabilitation grant if the grantee 
has failed to comply with such 
conditions; 

(6) Taking other appropriate action, 
including any available legal action, 
such as suits for declaratory judgment 
specific performance, temporary or 


permanent injunction, or any other 
available remedy other than those for 
the recovery of money. 

(d) Claims collections. (1) Where 
HUD makes a final determination that it 
has a judicially enforceable claim for 
money against the grantee in a situation 
where rental rehabilitation grant 
amounts have been disbursed to the 
grantee or State recipient for ineligible 
costs under this part, HUD will follow 
the procedures described in the Federal 
Claims Collection Standards (4 CFR 
parts 101-105) in order to; 

(1) Demand in writing that the grantee 
or State recipient reimburse HUD in the 
amount of the ineligible costs, using 
funds from non-Federally derived 
sources; and 

(ii) Initiate affirmative litigation to 
recover the amount of the ineligible 
costs, if necessary for collection. 

(2) HUD’s final determination under 
this paragraph (d) to seek recovery of 
grant amounts expended on ineligible 


cost shall constitute a claim within the 
meaning of 31 U.SC. 3711. et seq. % and 
interest, penalties, and costs of 
collection shall be charged on 
delinquent claims as required by the 
Federal Claims Collections Standards. 

(e) Except for monies recovered under 
paragraph (d) of this section, grant 
amounts that are returned to HUD as a 
result of actions under this $ 511.82 may 
be reallocated under $ 511.33 if the 
funds are from a grant year for which 
funds are still available for reallocation. 
Amounts recovered by legal action 
under paragraph (d)(l)(ii) of this section 
are not rental rehabilitation grant 
amounts and shall be deposited in the 
United States Treasury’s miscellaneous 
receipts accounts. 

Dated: April 10.1990. 

Anna Kondratas, 

Assistant Secretary for Community Planning 
and De velopmenL 

[FR Doc. 90-10806 Filed 5-11-90; 8:45 am] 
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DEPARTMENT OF EDUCATION 
ICFDA No. 04.228] 

Educational Partnerships Program; 
Applications for New Awards for Fiscal 
Year(FY)1990 

Note to Applicants 

This notice is a complete application 
package. Together with the statute 
authorizing the program and the 
Education Department General 
Administrative Regulations (EDGAR), 
the notice contains all of the 
information, application forms, and 
instructions needed to apply for a grant 
under this competition. 

Purpose of Program 

To encourage the creation of alliances 
between public elementary and 
secondary schools or institutions of 
higher education and the private sector 
in order to— 

(1) Apply the resources of the private 
and nonprofit sectors of the community 
to the needs of the elementary and 
secondary schools or the institutions of 
higher education in that community to 
encourage excellence in education; 

(2) Encourage businesses to work with 
educationally disadvantaged students 
and with gifted students; 

(3) Apply the resources of 
communities for the improvement of 
elementary and secondary education or 
higher education; and 

(4) Enrich the career awareness of 
secondary or postsecondary school 
students and provide exposures to the 
work of the private sector. 

Deadline for Transmittal of 

Applications: 7/13/90. 

Deadline for Intergovernmental Review: 
9/18/90. 

A vailable Funds: $3,500,000. 

Estimated Range of A wards: $100,000- 
$400,000. 

Estimated A verage Size of A wards: 
$250,000. 

Estimated Number of Awards: 12-18. 

Note: The Department is not bound by any 
estimates in this notice. 

Project Period: Up to 48 months. 
Applicable Regulations: The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR part 74 (Administration of 
Grants to Institutions of Higher 
Education, Hospitals, and Nonprofit 
Organizations), part 75 (Direct Grant 
Programs), part 77 (Definitions That 
Apply to Department Regulations), part 
79 (Intergovernmental Review of 
Department of Education Programs and 
Activities), part 80 (Uniform 
Administrative Requirements for Grants 


and Cooperative Agreements to State 
and Local Governments), part 81 
(General Education Provisions Act— 
Enforcement), part 82 (New Restrictions 
on Lobbying), and part 85 (Government- 
wide Debarment and Suspension 
(Nonprocurement) and Government¬ 
wide Requirements for Drug-Free 
Workplace (Grants)). 

Description of Program 

The Educational Partnerships Program 
is authorized by the Educational 
Partnerships Act of 1988, title VI, 
subtitle A, chapter 5 of the Omnibus 
Trade and Competitiveness Act of 1988 
(Pub. L. 100-418) (20 U.S.C. 5031-5039). 

Eligible Applicants 

To apply for a grant, an applicant 
must be an eligible partnership. An 
eligible partnership must include a local 
educational agency or an institution of 
higher education, or both, and one or 
more organizations from the private 
sector. An eligible partnership may 
include: 

(1) A business concern; 

(2) A community-based organization; 

(3) A nonprofit private organization; 

(4) A museum; 

(5) A library; 

(6) An educational television or radio 
station; 

(7) A State agency. 

The Secretary strongly encourages each 
eligible partnership to include one or 
more business concerns or nonprofit 
private organizations from the private 
sector. A consortium of eligible 
partnerships may apply for a grant 

Some examples of community-based 
organizations that might be included in 
an eligible partnership are organizations 
of parents, and other citizens groups. 

Definitions 

Elementary school has the same 
meaning given that term under section 
1471(8) of the Elementary and 
Secondary Education Act of 1965 (20 
U.S.C. 2891(8)). 

Institution of higher education has the 
same meaning given that term by 
section 481(a)(1) of the Higher Education 
Act of 1965, as amended (20 U.S.C. 
1088(a)(1)). 

Secondary school has the same 
meaning given that term under section 
1471(21) of the Elementary and 
Secondary Education Act of 1965 (20 
U.S.C. 2891(21)). 

A uthorized Acti vities 

An eligible partnership may use funds 
received under this program for one or 
more of the following activities: 

(1) Model cooperative projects 
designed to apply the resources of the 


private and nonprofit sectors of the 
community to the elementary and 
secondary schools of the local 
educational agency or institutions of 
higher education in that community; 

(2) Projects designed to encourage 
business concerns and other 
participants in the eligible partnership to 
work with educationally disadvantaged 
students and with gifted students in the 
elementary and secondary schools of 
local educational agencies or 
institutions of higher education; 

(3) Projects designed to apply the 
resources of the community to the 
elementary and secondary schools of 
the local educational agency or 
institutions of higher education in that 
community to improve the education of 
students in such schools; 

(4) Projects designed to address the 
special educational needs of gifted and 
talented children in the elementary and 
secondary schools of the local 
educational agency which are 
conducted with the support of the 
private sector; 

(5) Projects designed to enrich the 
career awareness of secondary or 
postsecondary school students through 
exposure to officers and employees of 
business concerns and other agencies 
and organizations participating in the 
eligible partnership for education; 

(6) Projects for statewide activities 
designed to carry out the purpose of this 
program including the development of 
model State statutes for the support of 
cooperative arrangements between the 
private and nonprofit sectors and the 
elementary and secondary schools of 
local educational agencies or 
institutions of higher education within 
the State; 

(7) Special training projects for staff 
designed to develop skills necessary to 
facilitate cooperative arrangements 
between the private and nonprofit 
sectors and the elementary and 
secondary schools of local educational 
agencies or institutions of higher 
education; 

(8) Academic internship projects, 
including where possible academic 
credit, involving activities designed to 
carry out the purpose of this program, as 
described in the "Purpose of Program" 
section of this notice; and 

19) Projects encouraging tutorial and 
volunteer work in the elementary and 
secondary schools of local educational 
agencies or institutions of higher 
education by personnel assigned from 
business concerns and other 
participants in the eligible partnership. 
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Invitational Priorities 

The Secretary is particularly 
interested in applications that meet one 
or more of the following invitational 
priorities: 

(1) Eligible partnerships that include 
alliances between public elementary 
and secondary schools or institutions of 
higher education, or both, and the 
private sector, that have been developed 
in the context of broader school 
improvement efforts such as 
restructuring, effective schools 
initiatives, or providing choice: 

(2) Eligible partnerships that enlist the 
diverse resources of the community in 
comprehensive programs that focus on 
the needs of gifted students, 
disadvantaged students, or other 
specific student populations; 

(3) Model cooperative programs that 
build on the current body of research 
end experience in the field of school and 
private sector partnerships. 

(4) Statewide initiatives that address 
one or more of the activities described 
above under “Authorized Activities." 

However, under 34 CFR 75.105(c)(1). 
an application that meets one or more of 
these invitational priorities does not 
receive competitive or absolute 
preference over other applications. 

Funding Requirements 

The Federal share for each year of an 
assisted project shall be as follows: 

(1) 90% for the first year, 

(2) 75% for the second yean 

(3) 50% for the third yean and 

(4) 33 V*% for the fourth year. 

Each eligible partnership must provide 
the remainder of the funds from non- 
Federal sources. The matching funds for 
the project may be in cash or in-kind 
support, fairly evaluated. 

Funding Restriction 

In determining which applications 
shall be funded, the Secretary will 
consider the total amount of funds 
requested in applications from any 
State, so that not more than a total of 
$1,000,000 will be awarded to a project 
or projects in any State. 

Continuation of Project Activities 

An applicant must provide an 
assurance that it will take such steps as 
may be available to ensure that 
successful project activities will be 
continued after Federal funding ends. 

Dissemination of Information 

An applicant must provide an 
assurance that it will disseminate 
information about project activities, and 
may budget up to 1% of the funds 
received for this purpose. 


State Educational Agency Approval 

The Secretary does not approve an 
application if the State Educational 
Agency for the State in which the 
applicant is located determines that the 
proposed project is inconsistent with 
State plans for elementary and 
secondary education. 

Therefore, during the application 
review process, the Secretary will 
provide an opportunity for State 
Educational Agencies to determine 
whether or not applications from their 
States that address elementary or 
secondary education are consistent with 
State plans for elementary and 
secondary education. 

This requirement is in addition to the 
requirements of Executive Order 12372 
which is another opportunity for State 
level review. The requirements of the 
Executive Order are explained 
elsewhere in this notice. 

Selection Criteria 

(a) (1) The Secretary uses the 
following selection criteria to evaluate 
applications for new grants under this 
competition. 

(2) The maximum score for all of these 
criteria is 100 points. 

(3) The maximum score for each 
criterion is indicated in parentheses. 

(b) The criteria .—(1) Meeting the 
purposes of the authorizing statute. (30 
points) The Secretary reviews each 
application to determine how well the 
project will meet the purpose of the 
Educational Partnership Act of 1983, 
including consideration of— 

(1) The objectives of the project; and 

(ii) How the objectives of the project 

further the purposes of the Educational 
Partnership Act of 1988. 

(2) Extent of need for the project . (20 
points) The Secretary reviews each 
application to determine the extent to 
which the project meets specific needs 
recognized in the Educational 
Partnership Act of 1988, including 
consideration of— 

(i) The needs addressed by the 
project; 

(ii) How the applicant identified those 
needs; 

(iii) How those needs will be met by 
the project; and 

(iv) The benefits to be gained by 
meeting those needs. 

(3) Plan of operation. (20 points) The 
Secretary reviews each application to 
determine the quality of the plan of 
operation for the project, including— 

(i) The quality of the design of the 
project; 

(ii) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project: 


(iii) How well the objectives of the 
project relate to the purpose of the 
program; 

(iv) The quality of the applicant’s plan 
to use its resources and personnel to 
achieve each objective; 

(v) How the applicant will ensure that 
project participants who are otherwise 
eligible to participate are selected 
without regard to race, color, national 
origin, gender, age. or handicapping 
condition: and 

(vi) For grants under a program that 
requires the applicant to provide an 
opportunity for participation of students 
enrolled in private schools, the quality 
of the applicant*8 plan to provide that 
opportunity. 

(4) Quality of key personnel. (10 
points) 

(i) The Secretary reviews each 
application to determine the quality of 
key personnel the applicant plans to U9e 
on the project, including— 

(A) The qualifications of the project 
director (if one i9 to be used); 

(B) The qualifications of each of the 
other key personnel to be used in the 
project; 

(C) The time that each person referred 
to in paragraph (b)(4)(i) (A) and (B) will 
commit to the project; and 

(D) How the applicant, as part of its 
nondiscriminatory employment 
practices, will ensure that its personnel 
are selected for employment without 
regard to race, color, national origin, 
gender, age, or handicapping condition. 

(ii) To determine personnel 
qualifications under paragraphs (b)(4)(i) 
(A) and (B), the Secretary considers— 

(A) Experience and training in fields 
related to the objectives of the project; 
and 

(B) Any other qualifications that 
pertain to the quality of the project. 

(5) Budget and cost effectiveness. (5 
points) The Secretary reviews each 
application to determine the extent to 
which— 

(i) The budget is adequate to support 
the project; and 

(ii) Costs are reasonable in relation to 
the objectives of the project. 

(6) Evaluation plan . (10 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the extent 
to which the applicant's methods of 
evaluation— 

(i) Are appropriate to the project; and 

(ii) To the extent possible, are 
objective and produce data that are 
quantifiable. 

Cross-reference: See 34 CFR 75.590 
Evaluation by the grantee. 
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(7) Adequacy of resources . (5 points) 
The Secretary reviews each application 
to determine the adequacy of the 
resources that the applicant plans to 
devote to the project, including facilities, 
equipment, and supplies. 

Intergovernmental Review of Federal 
Programs 

This program is subject to the 
requirements of Executive Order 12372 
(Intergovernmental Review of Federal 
Programs) and the regulations in 34 CFR 
part 79. 

The objective of the Executive order is 
to foster an intergovernmental 
partnership and to strengthen federalism 
by relying on State and local processes 
for State and local government 
coordination and review of proposed 
Federal financial assistance. 

Applicants must contact the 
appropriate State Single Point of 
Contact to find out about, and to comply 
with, the State’s process under 
Fjcecutive Order 12372. Applicants 
proposing to perform activities in more 
than one State should immediately 
contact the Single Point of Contact for 
each of those States and follow the 
procedure established in each State 
under the Executive order. If you want 
to know the name and address of any 
State Single Point of Contact, see the list 
published in the Federal Register on 
September 15.1909, pages 38342-38343. 

In States that have not established a 
process or chosen a program for review. 
State, areawide, regional, and local 
entities may submit comments directly 
to the Department. 

Any State Process Recommendation 
and other comments submitted by a 
State Single Point of Contact and any 
comments from State, areawide, 
regional, and local entities must be 
mailed or hand-delivered by the date 
indicated in this notice to the following 
address: The Secretary. E.0.12372— 
CFDA #84.228, U.S. Department of 
Education. Room 4161, 400 Maryland 
Avenue SW., Washington, DC 20202- 
0125. 

Proof of mailing will be determined on 
the same basis as applications (see 34 
CFR 75.102). Recommendations or 
comments may be hand-delivered until 
4.30 p.m. (Washington, DC time) on the 
date indicated in this notice. 

Please note that this address is not the 
same address as the one to which the 
applicant submits its completed 
application. Do not send application to 
the above address 


Instructions for Transmittal of 
Applications 

(a) If an applicant wants to apply for a 
grant, the applicant shall— 

(1) Mail the original and two copies of 
the application on or before the deadline 
date to: U.S. Department of Education 
Application Control Center Attention: 
(CFDA #84.228) Washington, DC 20202- 
4725 or 

(2) Hand deliver the original and two 
copies of the application by 4:30 p.m. 
(Washington. DC time) on the deadline 
date to: U.S. Department of Education, 
Application Control Center. Attention: 
(CFDA #34.228), Room #3633, Regional 
Office Building #3, 7th and D Streets. 
SW., Washington, DC. 

(b) An applicant must show one of the 
following as proof of mailing: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the Secretary. 

(c) If an application is mailed through 
the U.S. Postal Service, the Secretary 
does not accept either of the following 
as proof of mailing: 

(1) A private metered postmark. 

(2) A mail receipt that is not dated by 
the U.S. Postal Service. 

Notes: (1) The U.S. Postal Service does not 
uniformly provide a dated postmark. Before 
relying on this method, an applicant should 
check with its local post office. 

(2) The Application Control Center will 
mail a Grant Application Receipt 
Acknowledgment to each applicant. If an 
applicant fails to receive the notification of 
application, receipt within 15 days from the 
date of mailing the application, the applicant 
should call the U.S. Department of Education 
Application Control Center at (202) 732-2495. 

(3) The applicant must indicate on the 
envelope and—if not provided by the 
Department—in Item 10 of the Application for 
Federal Assistance (Standard Form 424) the 
CFDA number—and letter, if any—of the 
competition under which the application is 
being submitted. 

Application Instructions and Forms 

The appendix to this application is 
divided into three parts plus a statement 
regarding estimated public reporting 
burden and various assurances and 
certifications. These parts and 
additional materials are organized in the 
same manner that the submitted 
application should be organized. The 


parts and additional materials are as 
follows: 

Part I: Application for Federal 
Assistance (Standard Form 424 (Rev. 4- 
88)) and instructions. 

Part II: Budget Information—Non- 
Construction Programs (Standard Form 
424A) and instructions. 

Part III: Application Narrative. 

Additional Materials: 

Educational Partnerships Assurances 
Estimated Public Reporting Burden. 

Assurances—Non-Construction 
Programs (Standard Form 424B). 

Certification regarding Debarment, 
Suspension, and Other Responsibility 
Matters: Primary Covered Transactions 
(ED Form GCS-008) and instructions. 

Certification regarding Debarment. 
Suspension. Ineligibility and Voluntary 
Exclusion: Lower Tier Covered 
Transactions (ED Form GCS-009) and 
instructions. 

Note: ED Form CCS-009 is intended for the 
use of grantees and should not be transmitted 
to the Department. 

Certification Regarding Drug-Free 
Workplace Requirements: Grantees 
Other than Individuals (ED 80-0004). 

Certification Regarding Lobbying for 
Grants and Cooperative Agreements 
(ED 80-0008). 

Note: This form is required if requesting, 
making, or entering into a grant or 
cooperative agreement for more than 
$ 100 , 000 . 

Disclosure of Lobbying Activities 
(Standard Form LLL) (if applicable) and 
instructions; and Disclosure of Lobbying 
Activities Continuation Sheet (Standard 
Form LLL-A). 

An applicant may submit information 
on a photostatic copy of the application 
and budget forms, the assurances, and 
the certifications. However, the 
application form, the assurances, and 
the certifications must each have an 
original signature. No grant may be 
awarded unless a completed application 
form has been received. 

FOR FURTHER INFORMATION CONTACT: 
Mr. David P. Mack, Director, 
Educational Networks Division. Room 
500, 555 New Jersey Avenue NW., 
Washington. DC 20208-5644. Telephone 
number. 202-357-6116. 

Authority: 20 U.S.C. 5031-5039. 

Dated: May 9.1990. 

Christopher T. Cross, 

A ssistant Secretary for Educational Res earch 
and Improvement . 

BXUNQ CODE 4000-01-* 
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Instructions for the SF 424 

This is a standard form used by applicants 
us a required facesheet for preapplications 
and applications submitted for Federal 
assistance. It will be used by Fedeial 
agencies to obtoin applicant certification that 
Stotes which have established a review and 
comment procedure in response to Executive 
Order 12372 and have selected the program to 
be included in their process, have been given 
an opportunity to review the applicant’s 
submission. 

Item and Entry 

1. Self-explanatory. 

2. Date application submitted to Federal 
agency (or Stale if applicable) A applicant** 
control number (if applicable). 

3. State use only (if applicable). 

4. If this application is to continue or revise 
an existing award, enter present Federal 
identifier number. If for a new prefect, leave 
blank. 

5. Legal name of applicant, name of 
primary organizational unit which will 
undertake the assistance activity, complete 
address of the applicant, and name 8nd 
telephone number of the person to contact on 
matters related to this application. 

6. Enter Employer Identification Number 
(iilN) as assigned by the Internal Revenue 
Service. 


7. Enter the appropriate letter in the space 
provided. 

8. Check appropriate box and enter 
appropriate lelterf*) in the space(s) provided: 
—"New** mean8 a new assistance award. 

—"Continuation” means an extension for an 
additional funding/budget period for a 
project with a projected completion date. 

—"Revision” means any change in the 
FeJeral Government's financial obligation 
or contingent liability from an existing 
obligation. 

0. Name of Federal agency from which 
assistance is being requested with this 
Application. 

10. Use the Catalog of Federal Domestic 
Assistance number and title of the program 
under which assistance is requested. 

11. Enter a brief descriptive title of the 
project. If more than one program is involved, 
you should append an explanation on a 
separate sheet. If appropriate (e.g.. 
construction or real property projects), attach 
a map showing project location. For 
preopplications. use a separate sheet to 
provide a summary description of this 
project. 

12. List only the largest political entities 
affected (e.g., State, counties, cities). 

13. Self-explanatory. 

14. List the applicant’s Congressional 
District and any District(s) affected by the 
program or project. 


15. Amount requested or to be contributed 
during the first funding/budget period by 
each contributor. Value of in-kind 
contributions should be included on 
appropriate lines as applicable. If the action 
will result in a dollar change to an existing 
award, indicate only the amount of the 
change. For decreases, enclose the amounts 
in parentheses. If both basic and 
supplemental amounts are included, show 
breakdown on an attached sheet. For 
multiple program funding, use totals and 
show breakdown using same categories ss 
item 15. 

18. Applicants should contact the State 
Single Point of Contact (SPOC) for Federal 
Executive Order 12372 to detenmine whether 
the applicant is subject to the State 
intergovernmental review process. 

17. This question applies to the applicant 
organization, not the person who signs as the 
authorized representative. Categories of debt 
include delinquent audit disallowances, loans 
and taxes. 

18. To be signet! by the authorized 
representative of the applicant. A copy of the 
governing body’s authorization for you to sign 
this application as official representative 
must be on Hie in the applicant’s office. 
(Certain Federal agencies may require that 
this authorization be submitted as part of the 
application.) 

BILLING CODE 4000-01-M 
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Instructions for the SF-424A 

General Instructions 

Thi9 form is designed so that application 
can be made for funds from one or more grant 
programs. In preparing the budget, adhere to 
any existing Federal grantor agency 
guidelines which prescribe how and whether 
budgeted amounts should be separately 
shown for different functions or activities 
within the program. For some programs, 
grantor agencies may require budgets to be 
separately shown by function or activity. For 
other programs, grantor agencies may require 
a breakdown by function or activity. Sections 
A.B.C. and O should include budget estimates 
for the whole pro|ect except when applying 
for assistance which requires Federal 
authorization in annual or other funding 
period increments. In the latter case. Sections 
A.B.C. and D should provide the budget for 
the first budget period (usually a year) and 
Section E should present the need for Federal 
assistance in the subsequent budget periods. 
AH applications should contain a breakdown 
by the object class categories shown in Lines 
a-k of Section B. 

Section A. Budget Summary Lines 1-4, 
Columns (a) and (b) 

For applications pertaining to a single 
Federal grant program (Federal Domestic 
Assistance Catalog number) and not 
requiring a functional or activity breakdown, 
enter on Line 1 under Column (a) the catalog 
program title and the catalog number in 
Column (b). 

For applications pertaining to a single 
program requiring budget amounts by 
multiple functions or activities, enter the 
name of each activity or function on each line 
in Column (a), and enter the catalog number 
in Column (b). For applications pertaining to 
multiple programs where none of the 
programs require a breakdown by function or 
activity, enter the catalog program title on 
each line in Column (a) and the respective 
catalog number on each line in Column (b). 

For applications pertaining to multiple 
programs where one or more programs 
require a breakdown by function or activity, 
prepare a separate sheet for each program 
requiring the breakdown. Additional &heet 9 
should be used when one form does not 
provide adequate 9pace for all breakdown of 
data required. However, when more than one 
sheet is used, the first page should provide 
the summary totals by programs. 

Lines 1-4, Columns (c) through (g.) 

For new applications, leave Columns (c) 
and (d) blank. For each line entry in Columns 
(a) and (b). enter in Columns (e). (0. and (g) 
the appropriate amounts of funds needed to 
support the project for the first funding period 
(usually a year). 

For continuing grant program applications. 
submit these forms before the end of each 
funding period as required by the grantor 
agency. Enter in Columns (c) and (d) the 
estimated amounts of funds which will 
remain unobligated at the end of the grant 
funding period only if the Federal grantor 
agency instructions provide for this. 

Otherwise, leave these columns blank. Enter 
in Columns (e) and (f) the amounts of funds 
needed for the upcoming period. The 


amount(s) in Column (g) should be the sum of 
amounts in Columns (e) and (f). 

For supplemental grants and changes to 
existing grants, do not use Columns (c) and 

(d) . Enter in Column (e) the amount of the 
increase or decrease of Federal funds and 
enter in Column (f) the amount of the 
increase or decrease of non-Federal funds. In 
Column (g) enter the new total budgeted 
amount (Federal and non-Federal) which 
includes the total previous authorized 
budgeted amounts plus or minus, as 
appropriate, the amounts shown in Columns 

(e) and (f). The amount(s) in Column (g) 
should not equal the sum of amounts in 
Columns (e) and (f). 

Line 5—-Show the totals for all columns 
used. 

Section B Budget Categories 

In the column headings (1) through (4), 
enter the titles of the same programs, 
functions, and activities shown on Lines 1-4, 
Column (a). Section A. When additional 
sheets are prepared for Section A. provide 
similar column headings on each sheet. For 
each program, function or activity, fill in the 
total requirements for funds (both Federal 
and non-Federal) by object class categories. 

Lines 6a-t—Show the totals of Lines 6a to 
6h in each column. 

Line 6j—Show the amount of indirect cost. 

Line 6k—Enter the total of amounts on 
Lines 6i and 6j. For aU applications for new 
grants and continuation grants the total 
amount in column (5). Line 6k. should be the 
same as the total amount shown in Section A, 
Column (g). Line 5. For supplemental grants 
and changes to grants, the total amount of the 
increase or decrease as shown in Columns 
(1H4), Line 6k should be the same as the sum 
of the amounts in Section A. Columns (e) and 

(f) on Line 5. 

Line 7—Enter the estimated amount of 
income, if any, expected to be generated from 
this project. Do not add or subtract this 
amount from the total project amount Show 
under the program narrative statement the 
nature and source of income. The estimated 
amount of program income may be 
considered by the federal grantor agency in 
determining the total amount of the grant. 

Section C. Non-Federal-Resources 

Lines 8-11—Enter amounts of non-Federal 
resources that will be sued on the grant. If in- 
kind contributions are included, provide a 
brief explanation on a separate sheet. 

Column (a)—Enter the program titles 
identical to Column (a). Section A. A 
breakdown by function or activity is not 
necessary. 

Column (b)—Enter the contribution to be 
made by the applicant. 

Column (c)—Enter the amount of the 
State's cash and in-kind contribution if the 
applicant is not a State or State agency. 
Applicants which are a State or State 
agencies should leave this column blank. 

Column (d)—Enter the amount of cash and 
in-kind contributions to be made from all 
other sources. 

Column (e)—Enter totals of Columns (b), 

(c). and (d). 

Line 12—Enter the total for each of 
Columns (b)—(e). The amount in Column (e) 
should be equal to the amount on Line 5, 
Column (f). Section A. 


Section D. Forecasted Cash Needs 

Line 13—Enter the amount of cash needed 
by quarter from the grantor agency during the 
first year. 

Line 14—Enter the amount of cash from all 
other sources needed by quarter during the 
first year. 

Line 15—Enter the totals of amounts on 
Lines 13 and 14. 

Section E. Budget Estimates of Federal Funds 
Needed for Balance of the Project 

Lines 16-19—Enter in Column (a) the same 
grant program titles shown in Column (a). 
Section A. A breakdown by function or 
activity is not necessary. For new 
applications and continuation grant 
applications, enter in the proper columns 
amounts of Federal funds which will be 
needed to complete the program or project 
over the succeeding funding periods (usually 
in years). This section need not be completed 
for revisions (amendments, changes, or 
supplements) to funds for the current year of 
existing grants. 

If more than four lines are needed to list 
the program titles, submit additional 
schedules a9 necessary. 

Line 20—Enter the total for each of the 
Columns (b)—<e). When additional schedules 
are prepared for this Section, annotate 
accordingly and show the overall totals on 
this line. 

Section F. Other Budget Information 

Line 21—Use this space to explain amounts 
for individual direct object-class cost 
categories that may appear to be out of the 
ordinary or to explain the details as required 
by the Federal grantor agency. 

Line 22—Enter the type of indirect rate 
(provisional, predetermined, final or fixed) 
that will be in effect during the funding 
period, the estimated amount of the base to 
which the rate is applied, and the total 
indirect expense. 

Line 23—Provide any other explanations or 
comments deemed necessary. 

INSTRUCTIONS FOR PART ///— 
APPLICA TION NARRA TIVE 

Before preparing the application 
narrative, an applicant should read 
carefully the description of the program 
and the evaluation criteria the Secretary 
uses to evaluate applications. This 
information is included in this 
application notice. The narrative should 
describe each function or activity for 
which funds are being requested, and 
should: 

1. Begin with an abstract that is a 
summary of the proposed project. 

2. Describe the “eligible partnership'* 
that is applying for this project. Identify 
each member of the partnership. State 
which member of the partnership would 
serve as the fiscal agent for this grant, if 
the project i9 approved for funding. 
Include as attachments to the narrative, 
descriptions of partnership 
arrangements, and copies of agreements 
between partnership members. 








20086 


Federal Register / Vol. 55, No. 93 / Monday, May 14, 1990 / Notices 


3. Specify which one or more of the 
“Authorized Activities” described 
earlier in this notice will be addressed 
by the proposed project. 

4. Describe the proposed project in 
light of each of the selection criteria, in 
the order in which these criteria are 
listed in this notice. 

5. Describe the entire project, 
including all of the activities that are 
planned, and all of the personnel who 
will work with the project, including 
both personnel and other costs to be 
supported through the Federal grant, and 
those to be supported through the 
matching funds or in-kind support. 

6. Specify the Financial support and 
describe any in-kind support that will be 
provided by the eligible partnership in 
the Budget section. 

7. Describe what steps the partnership 
will take to ensure that project activities 
will be continued after the Federal 
funding ends. 


8. Describe plans to disseminate 
information about project activities, 
using not more than 1% of the grant 
funds for this purpose. 

9. Include any other pertinent 
information that might assist the 
Secretary in reviewing the application. 

Please limit the application narrative 
to 45 double-spaced typed pages, one 
side only. 

Note to Applicants 

Included in this notice are various 
assurance forms, which must be submitted as 
part of the application. Each member of an 
eligible partnership must sign and submit a 
copy of each form. Applicants may 
photocopy the forms. 

Estimated Public Reporting Burden 

Under terms of the Paperwork 
Reduction Act of 1980, as amended, and 
the regulations implementing that Act, 
the Department of Education invites 
comment on the public reporting burden 


in this collection of information. Public 
reporting burden for this collection of 
information is estimated to average 20 
hours per response, including the time 
for reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. You may send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing this burden, to the U.S. 
Department of Education, Information 
Management and Compliance Division. 
Washington, DC 20202-4651; and to the 
Office of Management and Budget, 
Paperwork Reduction Project 1850-0648, 
Washington, DC 20503. 

(Information collection approved under OMB 
control number 1850-0648) 

Expiration date: April 30,1993. 

BILLING CODE 4000-01-SI 
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EDUCATIONAL PARTNERSHIPS 
ASSURANCES 

The eligible partnership hereby assures and certifies as 
follows: 

(1) The eligible partnership will pay the non-Federal share of 
the activities for which assistance is sought from non-Pederal 

sources. 

(2) The eligible partnership will take such steps as may be 
available to it to continue the activities for which the 
eligible partnership is making application after the. period for 
which assistance is sought. 

(3) The eligible partnership will disseminate Information on the 
model program for which assistance is sought, using not more 
than one percent of the grant in any fiscal year. 


Signature of Authorized Representative 

Name of Authorized Representative 

Title__ 

Agency or Organization__ 

Date 
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OMB Approval No. 034S-0040 


ASSURANCES — NON-CONSTRUCTION PROGRAMS 

Note: Certain of these assurances may not be applicable to your project or program. If you have questions, 

please contact the awarding agency. Further, certain Federal awarding agencies may require applicants 
to certify to additional assurances. If such is the case, you will be notified. 

As the duly authorized representative of the applicant I certify that the applicant: 


1. Has the legal authority to apply for Federal 
assistance, and the institutional, managerial and 
financial capability (including funds sufficient to 
pay the non-Federal share of project costs) to 
ensure proper planning, management and com¬ 
pletion of the project described in this application. 

2. Will give the awarding agency, the Comptroller 
General of the United States, and if appropriate, 
the State, through any authorized representative, 
access to and the right to examine all records, 
books, papers, or documents related to the award; 
and will establish a proper accounting system in 
accordance with generally accepted accounting 
standards or agency directives. 

3. Will establish safeguards to prohibit employees 
from using their positions for a purpose that 
constitutes or presents the appearance of personal 
or organizational conflict of interest, or personal 
gain. 

4. Will initiate and complete the work within the 
applicable time frame after receipt of approval of 
the awarding agency. 

5. Will comply with the Intergovernmental 
Personnel Act of 1970 (42 U.S.C. 55 4728-4763) 
relating to prescribed standards for merit systems 
for programs funded under one of the nineteen 
statutes or regulations specified in Appendix A of 
OPM's Standards for a Merit System of Personnel 
Administration (5 C.F.R. 900, Subpart F). 

6. Will comply with all Federal statutes relating to 
nondiscrimination. These include but are not 
limited to: (a) Title VI of the Civil Rights Act of 
1964 (P.L. 88-352) which prohibits discrimination 
on the basis of race, color or national origin; (b) 
Title IX of the Education Amendments of 1972, as 
amended (20 U.S.C. 55 1681-1683, and 1685-1686), 
which prohibits discrimination on the basis of sex; 
(c) Section 504 of the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 5 794), which prohibits dis¬ 
crimination on the basis of handicaps; (d) the Age 
Discrimination Act of 1975, as amended (42 
U.S.C §5 6101-6107), which prohibits discrim¬ 
ination on the basis of age; 


(e) the Drug Abuse Office and Treatment Act of 
1972 (P.L. 92-255), as amended, relating to 
nondiscrimination on the basis of drug abuse, (f) 
the Comprehensive Alcohol Abuse and Alcoholism 
Prevention, Treatment and Rehabilitation Act of 
1970 (P.L. 91-616), as amended, relating to 
nondiscrimination on the basis of alcohol abuse or 
alcoholism; (g) 65 523 and 527 of the Public Health 
Service Act of 1912 (42 U.S.C. 290 dd-3 and 290 ee- 
3), as amended, relating to confidentiality of 
alcohol and drug abuse patient records; (h) Title 
VIII of the Civil Rights Act of 1968 (42 U.S.C 5 
3601 et seq ), as amended, relating to non¬ 
discrimination in the sale, rental or financing of 
housing; (i) any other nondiscrimination 
provisions in the specific statute(s) under which 
application for Federal assistance is being made, 
and (j) the requirements of any other 
nondiscrimination statute(s) which may apply to 
the application. 

7. Will comply, or has already complied, with the 
requirements of Titles II and III of the Uniform 
Relocation Assistance and Real Property 
Acquisition Policies Act of 1970 (P.L. 91-646) 
which provide for fair and equitable treatment of 
persons displaced or whose property is acquired as 
a result of Federal or federally assisted programs 
These requirements apply to all interests in real 
property acquired for project purposes regardless 
of Federal participation in purchases. 

8. Will comply with the provisions of the Hatch Act 
(5 U.S.C. 56 1501-1508 and 7324-7328) which limit 
the political activities of employees whose 
principal employment activities are funded in 
whole or in part with Federal funds. 

9. Will comply, as applicable, with the provisions of 
the Davis-Bacon Act (40 U.S C. 55 276a to 276a- 
7), the Copeland Act (40 U.S.C. 6 276c and 18 
U.S.C. 55 874), and the Contract Work Hours and 
Safety Standards Act (40 U.S.C. 55 327-333), 
regarding labor standards for federally assisted 
construction subagreements. 
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10. Will comply, if applicable, with Hood insurance 
purchase requirements of Section 102(a) of the 
Flood Disaster Protection Act of 1973 (P.L. 93-234) 
which requires recipients in a special flood hazard 
area to participate in the program andto purchase 
flood insurance if the total cost of insurable 
construction and acquisition is $10,000 or more. 

11. Will comply with environmental standards which 
may be prescribed pursuant to the following; (a) 
institution of environmental quality control 
measures under the National Environmental 
Policy Act of 1969 (P.L. 91-190) and Executive 
Order (EO) 11514; (b) notification of violating 
facilities pursuant to EO 11738; (c) protection of 
wetlands pursuant to EO 11990; (d) evaluation of 
flood hazards in floodplains in accordance with EO 
11988; (e) assurance of project consistency with 
the approved State management program 
developed under the Coastal Zone Management 
Act of 1972 (16 U.S.C. }} 1451 ct seq.); (0 
conformity of Federal actions to State (Clear Air) 
Implementation Plans under Section 176(c) of the 
Clear Air Act of 1955, as amended (42 U.S.C. S 
7401 et seq.); (g) protection of underground sources 
of drinking water under the Safe Drinking Water 
Act of 1974, as amended, (P.L. 93-523); and (h) 
protection of endangered species under the 
Endangered Species Act of 1973, as amended, (P.L. 
93-205). 

12. Will comply with the Wild and Scenic Rivers Act 
of 1968 (16 U.S.C. 8S 1271 et seq.) related to 
protecting components or potential components of 
the national wild and scenic rivers system. 


13. Will assist the awarding agency in assuring 
compliance with Section 106 of the National 
Historic Preservation Act of 1966, as amended (16 
U.S.C. 470), EO 11593 (identification and 
protection of historic properties), and the 
Archaeological and Historic Preservation Act of 
1974 (16 U.S.C. 469a-1 et seq ). 

14. Will comply with P.L. 93-348 regarding the 
protection of human subjects involved in research, 
development, and related activities supported by 
this award of assistance. 

15. Will comply with the Laboratory Animal Welfare 
Act of 1966 (P.L. 89-544, as amended, 7 U.S.C. 
2131 et seq.) pertaining to the care, handling, and 
treatment of warm blooded animals held for 
research, teaching, or other activities supported by 
this award of assistance. 

16. Will comply with the Lead-Based Paint Poisoning 
Prevention Act (42 U.S.C. $} 4801 et seq.) which 
prohibits the use of lead based paint in 
construction or rehabilitation of residence 
structures. 

17. Will cause to be performed the required financial 
and compliance audits in accordance with the 
Single Audit Act of 1984. 

18. Will comply with all applicable requirements of all 
other Federal laws, executive orders, regulations 
and policies governing this program. 


'■iGNATURE OF AUTHORIZED CERTIFYING OFFICIAL 

TITLE 

applicant organization 

DATE SUBMITTED 
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Certification Regarding 

Debarment, Suspension, and Other Responsibility Matters 

Primary Covered Transactions 

« 


This certification is required by the regulations implementing Executive Order 12549, Debarment and Suspension, 34 CFR Part 85, 
Section 85.510, Participants* responsibilities. The regulations were published as Part VII of the May 26,1988 Federal Register (pages 
19160-19211). Copies of the regulations may be obtained by contacting the U.S. Department of Education, Grants and Contracts Service. 
400 Maryland Avenue. S.W. (Room 3633 GSA Regional Office Building No. 3). Washington, D.C. 202024725. telephone (202) 732-2505. 


(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS ON REVERSE) 
(1) The prospective primary participant certifies to the best of its Knowledge and belief, that it and its principals: 






(a) Are not presently debarred, suspended, proposed for debarment declared inefigible, or voluntarily excluded from covered transactions 
by any Federal department or agency; 




(b) Have not within a three-year period preceding this proposal been convicted of or had a civil judgment rendered against them for 
commission of fraud or a criminal offense in connect on with obtaining, attempting to obtain, or performing a public (Federal, State or 
local) transacton or contract under a public transacton: violaton of Federal or State antitrust statutes or commission of embezzlement, 
theft forgery, bribery, falsification or destruction of records, making false statements, or receiving stolen property; 


i 


(c) Are not presently indicted lor or otherwise criminally or civilly charged by a governmental entity (Federal, Stale or local) with commission 
ol any of the offenses enumerated in paragraph (i )(b) of this certification; and 


(d) Have not within a three-year period preceding this application/proposal had one or more public transactions (Federal, State or local) 
terminated lor cause or default 


( 2 ) where the prospective primary participant is unable to certify to any ol the statements in this certification, such prospective participant shall 
attach an explanation to this proposal. 






Organization Name 


PR'Award Number or Project Name 




Name and Title ol Authorized Representative 




Signature 


Date 




1 f *5 > • T . * • - . 

- • • • - ' 


: ;t * ■ - * . * • 
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Instructions for Certification 

1. By signing and submitting this proposal, 
the prospective primary participant is 
providing the certification set out below. 

2. The inability of a person to provide the 
certification required below will not 
necessarily result tr denial of participation in 
this covered transaction. The prospective 
participant shall submit an explanation of 
why it cannot provide the certification set out 
below. The certification or explanation will 
be considered in connection with the 
department or agency’s determination 
whether to enter into this transaction. 
However, failure of the prospective primary 
participant to furnish a certification or an 
explanation shall disqualify such person from 
participation in this transaction. 

3. The certification in this clause is a 
material representation of fact upon which 
reliance was placed when the department or 
agency determined to enter into this 
transaction. If it is later determined that the 
prospective primary participant knowingly 
rendered an erroneous certification, in 
addition to other remedies available to the 
Federal Government, the department or 
agency may terminate this transaction for 
cause or default. 

4. The prospective primary participant shall 
provide immediate written notice to the 
department or sgency to whom this proposal 
is submitted if st any time the prospective 
primary participant learns that its 
certification was erroneous when submitted 


or has become erroneous by reason of 
changed circumstances. 

5. The terms “covered transaction," 
“debarred." “suspended." “ineligible." “lower 
tier covered transaction," “participant." 
“person," “primary covered transaction," 
"principal." "proposal." and “voluntarily 
excluded," as used in this clause, have the 
meanings set out in the Definitions and 
Coverage sections of the rules implementing 
Executive Order 12549. You may contact the 
department or agency to which this proposal 
is being submitted for assistance in obtaining 
a copy of those regulations. 

6. The prospective primary agrees by 
submitting this proposal that, should the 
proposed covered transaction be entered 
into, it shall not knowingly enter Into any 
lower tier covered transaction with a person 
who is debarred, suspended, declared 
ineligible, or voluntarily excluded from 
participation in this covered transaction, 
unless authorized by the department or 
agency entering into this transaction. 

7. The prospective primary participant 
further agrees by submitting this proposal 
that it will include the clause titled 
“Certification Regarding Debarment, 
Suspension, Ineligibility, and Voluntary 
Exclusion—Lower Tier Covered 
Transactions," provided by the department or 
agency entering into this covered transaction, 
without modification, in all lower tier 
covered transactions and in all solicitations 
for lower tier covered transactions. 


8. A participant in a covered transaction 
may rely upon a certification of a prospective 
participant in a lower tier covered 
transaction that it is not debarred, 
suspended, ineligible, or voluntarily excluded 
from the covered transaction, unless It knows 
that the certification is erroneous. A 
participant may decide the method and 
frequency by which it determines the 
eligibility of its principals. Each participant 
may. but is not required to. check the 
Nonprocurement List. 

9. Nothing contained in the foregoing shall 
be construed to require establishment of a 
system of records in order to render in good 
faith the certification required by this clause. 
The knowledge and information of a 
participant is not required to exceed that 
which is normally possessed by a prudent 
person in the ordinary course of business 
dealings. 

10. Except for transactions authorized 
under paragraph 0 of these instructions, if a 
participant in a covered transaction 
knowingly enters into a lower tier covered 
transaction with a person who is suspended, 
debarred, ineligible, or voluntarily excluded 
from participation in this transaction, in 
addition to other remedies available to the 
Federal Government, the department or 
agency may terminate this transaction for 
cause or default. 

B<LLINQ CODE 4000-01 -U 
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Certification Regarding 

Debarment, Suspension, Ineligibility and Voluntary Exclusion 
Lower Tier Covered Transactions 


This certification is required by the regulations implementing Executive Order 12549, Debarment and Suspension, 34 CFR Part 85, 
Section 85.510, Participants' responsibilities. The regulations were published as Part VII ol the May 26,1988 federal Regist e r (pages 
19160-19211). Copies ot the regulations may be obtained by contacting the person to which this proposal is submitted. 


(BEFORE COMPLETING CERTIFICATION, REAO INSTRUCTIONS ON REVERSE) 


(1) The prospective tower tier participant certifies, by submission ot this proposal, that neither it nor its Principals are presently deterred, 
suspended, proposed lor debarment declared ineligible, or voluntarily excluded from participation in this transaction by any Federal 
department or agency. 


(2) Where the prospective lower tier participant is unable to certify to any ol the statements in this certification, such prospective participant shai. 
attach an explanation to this proposal. 


I 

t - Organisation Nam e-- PR/Award Number or Project naml 


Name and Title of Authorized Representative 


Date 


Signature 
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Instructions for Certification 

1. By signing and submitting this proposal, 
the prospective lower tier participant is 
providing the certification set out below. 

2- The certification in this clause is a 
material representation of fact upon which 
reliance was placed when this transaction 
was entered into. If it is later determined that 
the prospective lower tier participant 
knowingly rendered an erroneous 
certification, in addition to other remedies 
available to the Federal Government, the 
department or agency with which this 
transaction originated may pursue available 
remedies, including suspension and/or 
debarment 

3. The prospective lower tier participant 
shall provide immediate written notice to the 
person to which this proposal is submitted if 
at any time the prospective lower tier 
participant Iearn9 that its certification was 
erroneous when submitted or has become 
erroneous by reason of changed 
circumstances. 

4. The terms “covered transaction/* 
''debarred," “suspended," “ineligible/* “lower 
tier covered transaction." "participant/* 
"person/* “primary covered transaction/* 
"principal.” "proposal." and “voluntarily 
excluded," as used in this clause, have the 
meanings set out in the Definitions and 


Coverage sections of rules implementing 
Executive Order 12549. You may contact the 
person to which this proposal is submitted for 
assistance in obtaining a copy of those 
regulations. 

5. The prospective lower tier participant 
agrees by submitting this proposal that, 
should the proposed covered transaction be 
entered into, it shall not knowingly enter into 
any lower tier covered transaction with a 
person who is debarred, suspended, declared 
ineligible, or voluntarily excluded from 
participation in this covered transaction, 
unless authorized by the department or 
agency with which this transaction 
originated. 

8. The prospective lower tier participant 
further agrees by submitting this proposal 
that it will include the clause titled 
“Certification Regarding Debarment. 
Suspension, Ineligiblity, and Voluntary 
Exclusion—Lower Tier Covered 
Transactions," without modification, in all 
lower tier covered transactions and in all 
solicitations for lower tier covered 
transactions. 

7. A participant in a covered transaction 
may rely upon a certification of a prospective 
participant in a lower tier covered 
transaction that it is not debarred, 
suspended, ineligible, or voluntarily excluded 


from the covered transaction, unless it knows 
that the certification is erroneous. A 
participant may decide the method and 
frequency by which it determines the 
eligibility of its principals. Each participant 
may. but is not required to. check the 
Nonprocurement List. 

8. Nothing contained in the foregoing shall 
be construed to require establishment of a 
system of records in order to render in good 
faith the certification required by this clause. 
The knowledge and information of a 
participant is not required to exceed that 
which Is normally possessed by a prudent 
person in the ordinary course of business 
dealings. 

9. Except for transactions authorized under 
paragraph 5 of these instructions, if a 
participant in a covered transaction 
knowingly enters Into a lower tier covered 
transaction with a person who is suspended, 
debarred, ineligible, or voluntarily excluded 
from participation in this transaction, in 
addition to other remedies available to the 
Federal Government, the department or 
agency with which this transaction originated 
may pursue available remedies, including 
suspension and/or debarment. 

BILLING COOE 4000-01 * 
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Certification Regarding Drug-Free Workplace Requirements 

Grantees Other Than Individuals __ 

Thl* certification i* required by the regulations Implementing the Drug-Free Workplace Act of 1988,34 CFR Part 85, Subpart F. The 
regulations, published in the January 31.1989 Federal Register, require certification by grantees, prior to award, that they will 
a drug-free workplace. The certification set out below Is a material representation of fact upon which reliance will be placed when tne 
agency determine* to award the grant. False certification or violation of the certification shall be grounds for suspension of payments, 
suspension or termination of grants, or govemmentwide suspension or debarment (see 34 CFR Part 85, Sections 85.615 and 85.620). 


The grantee certifies that it will provide a dnig-free workplace byi 

(a) Publishing a statement notifying employees that the unlawful manufacture, distribution, dispensing possession or use of 
a controlled substance is prohibited in the grantee's workplace and specifying the actions that will be taken against 
employees for violation of such prohibition; 

(b) Establishing a drug-free awareness program to inform employees about- 

(1) The dangers of drug abuse in the workplace; 

(2) The grantee's policy of maintaining a drug-free workplace; 

(3) Anv available drug counseling, rehabilitation, and employee assistance programs; and 

(4) The penalties that may be Imposed upon employees for drug abuse violations occurring in the workplace; 

(c) Making It • requirement that each employee to be engaged In the performance of the grant be given a copy of the 
statement required by paragraph (a); 

(d) Notifying the employee in the statement required by paragraph (a) that, as a condition of employment under the 
grant, the employee will— 

(1) Abide by the terms of the statement; and t . t . 

(2) Notify the employer of any criminal drug statute conviction for a violation occurring in the workplace no later 

than five days after such conviction; 

(e) Notifying the agency within ten days after receiving notice under subparagraph (d)(2) from an employee or 
otherwise receiving actual notice of such conviction; 

(0 Taking one of the following actions, within 30 days of receiving notice under subparagraph (d)(2), with respect to any 
employee who Is so convicted— 

(1) Taking appropriate personnel action against such an employee, up to and Including termination; or 

(2) Requiring such employee to participate satisfactorily In a drug abuse assistance or rehabilitation program 
approved for such purposes by a Federal, State, or local health, law enforcement, or other appropriate agency; 

(g) Making a good faith effort to continue to maintain a drug-free workplace through implementation of paragraphs (a), (b), 
(c), (d), (e) and (0. 


Organization Nam* 

PR/Award Number or Project Name 


Name and Till* of Authorized Representative 



Signature 

Date 






ED 80-0004 



























Certification Regarding Lobbying For 
Grants and Cooperative Agreements 


is a 


Submission of this certification is required by 
prerequisite for making or entering into a grant 


Section 1352, Title 31 of the U.S. Code and 
or cooperative agreement over $100,000. 


( 2 ) 


The undersigned certifies, to the best of his or her knowledge and belief, that: 

(I) No Federal appropriated funds have been paid or will be paid, by or on behalf of 
the undesigned, to any person for influencing or attempting to influence an 
officer or employee of any agency, a Member of Congress, an officer or employee 
o Congress, or an employee of a Member of Congress in connection with the 
ma ing of any Federal grant, the entering into of any cooperative agreement, and 
the extension, continuation, renewal, amendment, or modification of any Federal 
grant or cooperative agreement. 

If any funds other than Federal appropriated funds have been paid or will be paid 

I P „ e , r !° n [7 ,r ) f uen r C ^ 8 or 3,,em P ,in E to influence an officer or employee of 

. M Cm K er 0f r S.° n8reSS ’ a " 0fficer or empl0 * ee of Congress, or an 
employee of a Member of Congress in connection with this Federal grant or 

cooperative agreement, the undersigned shall complete and submit Standard 

•orm - LLL, Disclosure Form to Report Lobbying/ in accordance with its 
instructions. 

sha,l r requ , i , re ,h3t the language of this certification be included in 
the award documents for all subawards at all tiers (including subgrants, contracts 
under grants and cooperative agreements, and subcontracts) and that all 
subrecipients shall certify and disclose accordingly. 

,o j civ " wna!,y ° r - ■« *'m» - 


(3) 


Organization Name 


PR Award (or Application) Number 
or Project Name 


Name and Title of Authorized Representative 


Signature 




Date 


ED 80-0008 


12/89 
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DISCLOSURE OF LOBBYING ACTIVITIES 


Approv+d by OMB 
034&-0046 


Complete this form to disclose lobbying activities pursuant to 31 U.S.C. 1352 
(See reverse for public burden disclosure.) 



BILLING COO£ 4000-01-0 
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Instructions for Completion of SF-LLL. 
Disclosure of Lobbying Activities 

The disclosure form shall be completed by 
the reporting entity, whether subawardee or 
prime Federal recipient, at the initiation or 
receipt of a covered Federal action, or a 
material change to a previous Filing, pursuant 
to title 31 U.S.C. section 1352. The filing of a 
form is required for each payment or 
agreement to make payment to any lobbying 
entity for influencing or attempting to 
influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with a 
covered Federal action. Use the SF-LLL-A 
Continuation Sheet for additional information 
if the space on the form is inadequate. 
Complete all items that apply for both the 
initial filing and material change report. Refer 
to the implementing guidance published by 
the Office of Management and Budget for 
additional information. 

1. Identify the type of covered Federal 
action for which lobbying activity is and/or 
has been squired to influence the outcome of 
a covered Federal action. 

Z Identify the status of the covered Federal 
action. 

3. Identify the appropriate classification of 
this report. If this is a followup report caused 
by a material change to the information 
previusly reported, enter the year and quarter 
in which the change occurred. Enter the date 
of the last previously submitted report by this 
reporting entity for this covered Federal 
action. 

4. Enter the full name, address, city, state 
and zip code of the reporting entity. Include 
Congressional District, if known. Check the 
appropriate classification of the reporting 
entity that designates if it is. or expects to be. 
a prime or subaward recipient. Identify the 
tier of the subawardee, e g., the first 


subawardee of the prime is the 1st tier. 
Subawards include but are not limited to 
subcontracts, subgronts and contract awards 
under grants. 

5. If the organization filing the report in 
item 4 checks ’ Subawardee", then enter the 
full name, address, city, state and zip code of 
the prime Federal recipient. Include 
Congressional District, if known. 

6. Enter the name of the Federal agency 
making the award or loan commitment. 
Include a! Iea9t one organizational level 
below agency name, if known. For example. 
Department of Transportation. United States 
Coast Guard. 

7. Enter the Federal program name or 
description for the covered Federal action 
(item 1). If known, enter the full Catalog of 
Federal Domestic Assistance (CFDA) number 
for grants, cooperative agreements, loans, 
and loan commitments. 

8. Enter the most appropriate Federal 
identifying number available for the Federal 
action identified in item 1 (e.g., Request for 
Proposal (RFP) number Invitation for Bid 
(IFB) number grant announcement number 
the contract, grant, or loan award number 
the application/proposal control number 
assigned by the Federal agency). Include 
prefixes, e.g., ••RFP-DE-gO-OOl/’ 

9. For a covered Federal action where there 
has been an award or loan commitment by 
the Federal agency, enter the Federal amount 
of the award/loan commitment for the prime 
entity identified in item 4 or 5. 

10. (a) Enter the full name, address, city, 
state and zip code of the lobbying entity 
engaged by the reporting entity identified in 
item 4 to influence the covered Federal 
action. 

(b) Enter the full name of the individual(s) 
performing services, and include full address 
if different from 10 (a). Enter Last Name First 
Name, and Middle Initial (MI). 


11. Enter the amount of compensation paid 
or reasonably expected to be paid by the 
reporting entity (item 4) to the lobbying entity 
(item 10). Indicate whether the payment has 
been made (actual) or will be made 
(planned). Check all boxes that apply. If this 
is a material change report, enter the 
cumulative amount of payment made or 
planned to be made. 

12. Check the appropriate box(es). Check 
all boxes that apply. If payment is made 
through an in-kind contribution, specify the 
nature and value of the in-kind payment. 

13. Check the appropriate box(es). Check 
all boxed that apply. If other, specify nature. 

14. Provide a specific and detailed 
description of the services that the lobbyist 
has performed, or will be expected to 
perform, and the date(s) of any services 
rendered. Include all preparatory 8nd related 
activity, not just time spent in actual contact 
with Federal officals. Identify the Federal 
official(s) or employee(s) contacted or the 
officer(s). employee(s). or Memberfs) of 
Congress that were contacted. 

15. Check whether or not a SF-LLL-A 
Continuation Sheet(s) Is attached. 

18. The certifying official shall sign and 
date the form, print his/her name, title, and 
telephone number. 

Public reporting burden for this collection 
of information is estimated to average 30 
minutes per response, including time for 
reviewing instructions, searching existing 
data sources, gathering and maintaining the 
data needed, and completing and reviewing 
the collection of information. Send comments 
regarding the burden estimate or any other 
aspect of this collection of information, 
including suggestions for reducing this 
burden, to the Office of Management and 
Budget, Paperwork Reduction Project (0348- 
0046). Washington. D.C 20503. 

BILLING CODE 4000-01-* 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 73 

(Docket No. 26141, SFAR No. 59] 

RIN 2120-AD54 

Temporary Prohibited Areas; 1990 
Goodwill Games In the State of 
Washington 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Final rule. 

summary: This Special Federal Aviation 
Regulation (SFAR) establishes, for the 
period July 11,1990, through August 6, 
1990, temporary prohibited areas 
overlying competition sites and other 
locations during the 1990 Goodwill 
Games in the State of Washington. The 
FAA, based on the recommendations of 
the Department of Defense (DOD) and 
the Goodwill Games Law Enforcement 
Joint Operations Committee (JOC). 
believes these prohibited areas are 
necessary: (1) For the security and 
protection of participating athletes, 
dignitaries, and other persons attending 
the Goodwill Games; (2) to minimize the 
possibility of interference with sporting 
activities, participants, and spectators; 
(3) for the protection of security and law 
enforcement aircraft operating within 
these areas; and (4) to prevent an unsafe 
congestion of sightseeing and other 
aircraft over those locations. 

dates: Effective July 11,1990. SFAR No. 
59 expires August 0,1990. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Richard K. Kagehiro. Air Traffic 
Rules Branch. ATO-230, Federal 
Aviation Administration. 800 
Independence Avenue SW.. 

Washington, DC 20591; telephone (202) 
267-8783. 

SUPPLEMENTARY INFORMATION: 

Availability of Document 

Any person may obtain a copy of this 
document by submitting a request to the 
Federal Aviation Administration, Office 
of Public Affairs, Attention: Public 
Inquiry Center, APA-230, 800 
Independence Avenue SW., 

Washington, DC 20591, or by calling 
(202) 267-3484. Communications must 
identify the number of this SFAR. 
Persons interested in being placed on a 
mailing list for future rules should also 
request a copy of Advisory Circular No. 
11-2A which describes the application 
procedure. 


Background 

On February 15,1990, the FAA issued 
Notice No. 90-5 (55 FR 6340, February 
22,1990) proposing to establish 
temporary prohibited areas overlying 
the Goodwill Games competition sites 
and other locations. The competitive 
events of the Goodwill Games will be 
held from July 20 through August 5.1990. 
The FAA believes that the 
representation of athletes from the 
Soviet Union and approximately 50 
other countries in the Goodwill Games 
events will generate a high degree of 
public interest and may, in the absence 
of these operating restrictions, result in 
an unsafe congestion of sightseeing and 
other aircraft over competition sites and 
other locations. The DOD and the JOC. 
which are involved in providing for the 
security and protection of participants 
and spectators at the Goodwill Games, 
have requested the FAA to establish 
operating restrictions within the 
airspace overlying competition sites, 
athlete housing, and other venues from 
July 11 through August 6. The additional 
time that the restrictions will be in 
effect, both before and after the 
scheduled dates of the Goodwill Games 
competitive events, will accommodate 
the arrival and departure of the 
participants. The DOD and the JOC 
believe these restrictions are necessary 
to provide a safe environment for 
security aircraft and to facilitate the 
monitoring and identification of aircraft 
operating within airspace overlying the 
Goodwill Games events. Also, the 
restrictions will minimize the possibility 
of interference with sporting activities, 
participants, and spectators. 

Need for Regulatory Action 

In proposing the SFAR, the FAA 
stated that the establishment of 
temporary restricted areas pursuant to 
5 91.91 of the Federal Aviation 
Regulations could not fulfill the security 
and law enforcement needs of the DOD 
and the JOC. Although $ 91.91(a)(3) 
provides for the establishment of 
temporary flight restrictions to prevent 
an unsafe congestion of aircraft above 
an incident or event of a high degree of 
public interest, such restrictions would 
not apply to: (1) Operations by 
accredited news media representatives 
in accordance with a flight plan filed 
with an appropriate air traffic control 
(ATC) or Flight Service Station facility; 
(2) operations under an ATC-approved 
instrument flight rules flight plan; (3) 
operations conducted to or from an 
airport within the temporary flight 
restriction area and not for the purpose 
of observing the events; and (4) 


operations by incident, event, or law 
enforcement personnel. 

The DOD and the JOC have indicated 
that, without the establishment of 
prohibited areas, they would not have 
the ability to obtain necessary 
information regarding aircraft that may 
be operating within the airspace 
immediately overlying competition sites 
and housing areas. A means of obtaining 
this information is not readily available 
without these prohibited areas since 
two-way radio communication with 
ATC is not required in most of these 
areas. Although the establishment of 
temporary prohibited areas over the 
competition sites and other venues will 
result in (he restriction of aircraft 
operations, access to these areas will be 
accommodated with an appropriate 
authorization from the JOC. Air traffic 
control, under an agreement with the 
JOC, will retain, for the most part, the 
ability to direct aircraft through the 
prohibited areas in accordance with 
normal traffic flows. 

Access to Prohibited Areas 

In Notice No. 90-5, the FAA stated 
that unrestricted access to the airspace 
within a temporary prohibited area 
during certain time periods would be 
considered for those sites at which 
unrestricted operations would not 
derogate the security and protection of 
athletes and other participants. As a 
result, the JOC evaluated the need for a 
continuous-use designation for each 
prohibited area and determined that 
unrestricted access to the prohibited 
areas overlying certain Goodwill Games 
competition sites can be accommodated 
during the period that those sites will 
not be in use. However, the availability 
and use of a facility, particularly an 
outdoor facility, for practice and training 
sessions, trials, and competitive events 
are dependent on weather conditions, 
scheduling conflicts, and other factors. 
Such factors may result in the 
cancellation, postponement, or 
relocation of a practice session or event. 
The decision to postpone, reschedule, or 
relocate an event will be made, by 
necessity, on a real-time basis and on 
short notice. As a result, the JOC 
determined that it must retain the ability 
and flexibility to impose restrictions 
within the affected prohibited areas on 
an equally short time basis to 
accommodate such unforeseen 
scheduling changes. Therefore, the 
restriction of operations within the 
prohibited areas will be in effect unless 
it can be determined that a facility will 
not be used for a definite time period, in 
which case notification will be given by 
a Notice to Airmen (NOTAM). 
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NOTAM's, when issued, will be 
available at, and disseminated by. flight 
service stations. 

Accordingly, the temporary prohibited 
areas overlying nine sites that are 
anticipated as not being used 
continuously for the duration of the 
Games are designated as continuous-use 
unless otherwise specified by NOT AM. 
The JOC has determined that the 
prohibited areas overlying the 
University of Washington, Tacoma 
Dome, and Cheney Stadium sites will be 
effective continuously for the duration 
of the SFAR due to the nearly 
continuous use of the facilities at these 
sites and the need for continuous 
restrictions over the housing facilities. 

Requests from aircraft operators for 
access into the temporary prohibited 
areas in the Seattle area during the 
periods that operating restrictions are in 
effect should be directed to the 
Goodwill Games Joint Operations 
Center, Federal Office Building, 909 First 
Avenue, Room 1300, Seattle, 

Washington 98174; telephone (206) 554- 
4300. Request for access into the 
Spokane and Pasco prohibited areas 
should be directed to the appropriate 
address specified for those areas. 

Comments on the NPRM 

Interested persons were invited to 
participate in this rulemaking action by 
submitting written data, views, or 
arguments. The Air Transport 
Association of America (ATA) was the 
only commenter on the proposed rule. It 
stated that it does not oppose the 
rulemaking action. 

The Rule 

The FAA is establishing temporary 
prohibited areas overlying athlete 
housing and Goodwill Games 
(ompetition sites. Aircraft operations 
through, into, or out of these temporary 
prohibited areas are not allowed during 
the effective periods of the prohibited 
areas unless specifically authorized by 
the IOC. 

The locations and dimensions of the 
temporary prohibited areas will be 
charted on the 34th edition of the Seattle 
VFR Terminal Area Chart (TAC) and the 
39th edition of the Seattle Sectional 
Aeronautical Chart, both to be 
published on June 28. The Seattle TAC 
will include special insets of the 
Spokane and Pasco venues. A 
description of each prohibited area 19 
contained below. The description of 
each prohibited area is as proposed 
except for the Shilshole Marina and 
Pasco (Vista) areas. The coordinates of 
the Shilshole Marina prohibited area 
have been revised to correct an editorial 
error which would have left part of the 


shoreline unprotected. The description 
of the Pasco (Vista) prohibited area has 
been revised to exclude the airspace 
overlying Vista Field Airport. 

The designated altitudes for each 
prohibited area are as proposed in 
Notice 90-5 except for the Cheney 
Stadium site. The revised designated 
altitudes at the Cheney Stadium site are 
from the surface to 2,000 feet MSL 
instead of 1,500 feet MSL The 
temporary prohibited areas, other than 
the University of Washington, Tacoma 
Dome, and Cheney Stadium sites, are 
designated as continuous-use unless 
otherwise specified by NOT AM. 
Requests for access to the airspace 
within the prohibited areas during 
designated times of use should be Bled 
with the JOC at the speciBed address. 

Environmental Effects 

This SFAR establishes prohibited 
areas for security purposes and will 
curtail or limit certain aircraft 
operations within designated areas 
rather than require aircraft to operate 
along speciBed routings or in 
accordance with specific procedures. 
Additionally, this action is temporary’ in 
nature and effective only for the time 
necessary to provide for the security 
and protection of participants and 
spectators at the Goodwill Games. Air 
traffic control, under an agreement with 
the JOC, will retain the ability to direct 
aircraft through the prohibited areas in 
accordance with normal traffic Bows. 
The FAA believes, therefore, that the 
establishment of temporary prohibited 
areas will have minimal impact on ATC 
traffic procedures or routings. 

Further, the FAA believes that this 
action is likely to result in a reduction in 
aircraft activity in the vicinity of the 
Goodwill Games events by eliminating 
the means and the opportunity for 
sightseeing aircraft to overfly and view 
those events. Since the incentive to 
overfly areas of high-interest will be 
removed, the FAA believes that the 
number of aircraft operations in the 
vicinity of the Goodwill Games events 
and the noise levels associated with 
aircraft activity will be lower than 
would have occurred if the prohibited 
areas were not in place. Additionally, 
aircraft avoiding the prohibited areas 
will not be routed over any particular 
area or confined to operate within 
certain airspace. This action will, 
therefore, not result in any long-term 
action that will routinely route aircraft 
over noise-sensitive areas. For the 
reasons stated above, the FAA 
concludes that further environmental 
assessment is unnecessary and finds 
that no significant impact would result 
from this rule. 


Federalism Implications 

The regulations herein will not have 
substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various levels 
of government. Therefore, In accordance 
with Executive Order 12612, it is 
determined that this regulation will not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

Conclusion 

This SFAR establishes prohibited 
areas for the security and protection of 
participants and spectators at the 
Goodwill Games. The SFAR is 
temporary in nature and is limited to the 
minimum time necessary at each 
location. The SFAR will have a minimal 
effect on exiting air traffic procedures or 
aircraft flight rules. For these reasons, 
the FAA has determined that this SFAR 
is not major under Executive Order 
12291, is not significant under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979), and does 
not warrant the preparation of a 
regulatory evaluation a9 the anticipated 
impact is temporary and minimal. The 
FAA certifies that this SFAR will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
meaning of the Regulatory Flexibility 
Act. Additionally, since the SFAR will 
not result in any long-term action that 
will routinely route aircraft over noise- 
sensitive areas, the FAA has determined 
that this action will have no significant 
impact on the environment. 

List of Subjects in 14 CFR Part 73 

Aircraft flight, Airspace, Air traffic 
control, Aviation safety, Security 
measures. 

The Amendment 

In consideration of the foregoing, the 
Federal Aviation Administration 
amends part 73 of the Federal Aviation 
Regulations (14 CFR part 73) as follows: 

PART 73— SPECIAL USE AIRSPACE 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510, 
1522; Executive Order 10854; 49 U.S.C. 
106(g)(Reviaed pub. L 97-449. |anuary 12, 

1983); 14 CFR 11.69. 

2. By adding Special Federal Aviation 
Regulation No. 59 to read as follows: 
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SFAR No. 59—Temporary Prohibited 
Areas; 1990 Goodwill Games In the State 
of Washington 

1. Marymoor. Effective July 11.1990. until 
August 6.1990. 

Boundaries. That airspace within a 1- 
nautical mile radius of lat. 47*40 09" N., long. 
122*07 11" W. 

Designated altitudes. Surface to 2,000 feet 
MSL 

Time of designation. Continuous, unless 
otherwise specified by NOT AM. 

Using agency. Goodwill Games Law 
Enforcement Joint Operations Committee 
(JOC), Seattle. Washington; and Air Traffic 
Manager, Seattle-Tacoma International 
Airport Traffic Control Tower. Federal 
Aviation Administration. Seattle, 

Washington. 

Requests for access should be directed to 
the Joint Operations Center. Federal Office 
Building. 909 First Avenue. Room 1300. 

Seattle. Washington 96174; telephone (206) 
554-4800. 

2. Shilshole Marina. Effective July 11.1990. 
until August 6,199a 

Boundaries. That airspace bounded by a 
line beginning at lat. 47*38*39" N.. long. 
122*24*25" W.; thence clockwise along a 3- 
nautical mile radius of lat 47*41*35* N„ long. 
122*24*09** W.; to lat. AT 43*52** N.. long. 
122*21*15" W.; to Ut 47*42*20" N.. long. 
122*22*50** W.; thence clockwise along a 1- 
nautical mile radius of lat. 47*41*35" N., long. 
122*24 09" W.; to lat. 47*40*38" N., long. 
122*24*28** W.; to the point of beginning. 

Designated altitudes. Surface to 2,000 feet 
MSL. 

Time of designation. Continuous, unless 
otherwise specified by NOT AM 
Using agency. Goodwill Games Law 
Enforcement Joint Operations Committee 
(|OC). Seattle. Washington; and Air Traffic 
Manager, Seattle-Tacoma International 
Airport Traffic Control Tower. Federal 
Aviation Administration. Seattle. 

Washington. 

Requests for access should be directed to 
the Joint Operations Center, Federal Office 
Building. 909 First Avenue. Room 130a 
Seattle. Washington 98174; telephone (206) 
554-4000. 

3. Seattle Center. Effective July 11.199a 
until August 6. 199a 

Boundaries. That airspace within a 1- 
nautical mile radius of lat. 47*37’00** N.. long. 
122*21*21** W. 

Designated altitudes. Surface to 1,800 feet 
MSL. 

Time of designation. Continuous, unions 
otherwise specified by NOT AM. 

Using agency. Goodwill Games Law 
Enforcement Joint Operations Committee 
(JOC). Seattle, Washington: and Air Traffic 
Manager. Seattle-Tacoma International 
Airport Traffic Control Tower. Federal 
Aviation Administration. Seattle, 
Washington. 

Requests for access should be directed to 
the Joint Operations Center. Federal Office 
Building, 909 First Avenue, Room 1300. 
Seattle. Washington 98174; telephone (206) 
554-4800. 

4 . University of Washington. Effective July 
11.199a until August 8.1090. 


Boundaries. That airspace within a 2- 
nautical mile radius of lat. 47*39*15" N.. long. 
122*17*55" W. 

Designated altitudes. Surface to 2.000 feet 
MSL 

Time of designation. Continuous. 

Using agency. Goodwill Games Law 
Enforcement Joint Operations Committee 
(JOC). Seattle. Washington; and Air Traffic 
Manager. Seattle-Tacoma International 
Airport Traffic Control Tower. Federal 
Aviation Administration. Seattle. 

Washington. 

Requests for access should be directed to 
the Joint Operations Center, Federal Office 
Building. 909 First Avenue. Room 1300. 
Seattle. Washington 98174; telephone (206) 
554-4800. 

5. Connelly Center. Effective July 11.199a 
until August 6,199a 
Boundaries. That airspace within a 1- 
nautical mile radius of lat. 47*38 42" N„ long. 
122*19*08" W. 

Designated altitudes. Surface to 1,800 feet 
MSL 

Time of designation. Continuous, unless 
otherwise specified by NOTAM. 

Using agency. Goodwill Games Law 
Enforcement Joint Operations Committee 
(JOC). Seattle. Washington: and AirTraffie 
Manager. Seattle-Tacoma International 
Airport Traffic Control Tower. Federal 
Aviation Administration, Seattle. 
Washington. 

Requests for access should be directed to 
the Joint Operations Center, Federal Office 
Building, 909 First Avenue. Room 1300. 
Seattle. Washington 98174: telephone (206) 
554-4800. 

a Sion Sayres. Effective July 11.1990. until 
August 8.1990. 

Boundaries. That airspace witliin a 1- 
nautical mile radius of lat 47*34*25" N.. long. 
122*18*55'* W. 

Designated altitudes. Surface to 1.500 feet 
MSL 

Time of designation. Continuous, unless 
otherwise specified by NOTAM. 

Using agency. Goodwill Games Law 
Enforcement Joint Operations Committee 
(JOC). Seattle. Washington: and Air Traffic 
Manager. Seattle-Tacoma International 
Airport Traffic Control Tower. Federal 
Aviation Administration. Seattle. 
Washington. 

Requests for access should be directed to 
the Joint Operations Center. Federal Office 
Building. 909 First Avenue. Room 1300, 
Seattle. Washington 98174; telephone (208) 
554-4000. 

7. Federal Way. Effective July 11.1990, 
until August 6.199a 
Boundaries. That airspace within a 1- 
nautical mile radius of lat. 47*18*14" N.. long. 
122*20 22* W. 

Designated altitudes. Surface to 1,600 feet 
MSL 

Time of designation. Continuous, unless 
otherwise specified by NOTAM. 

Using agency . Goodwill Games Law 
Enforcement Joint Operations Committee 
(JOC). Seattle. Washington: and Air Traffic 
Manager. Seattle-Tacoma International 
Airport Traffic Control Tower. Federal 
Aviation Administration. Seattle. 
Washington. 


Requests for access should be directed to 
the Joint Operations Center. Federal Office 
Building. 909 First Avenue, Room 1300. 

Seattle, Washington 98174: telephone (208) 
554-4800. 

8. Tacoma Dome. Effective July 11.199a 
until August 6.1990. 

Boundaries. That airspace within a 1- 
nautical mile radius of lat. 47*14*41'* N.. long. 
122*28*02" W. 

Designated altitudes. Surface to 2.000 feet 
MSL 

Time of designation. Continuous. 

Using agency. Goodwill Games Law 
Enforcement Joint Operations Committee 
(JOC). Seattle. Washington; and Air Traffic 
Manager. Seattle-Tacoma International 
Airport Traffic Control Tower. Federal 
Aviation Administration, Seattle. 
Washington. 

Requests for access should be directed to 
the Joint Operations Center, Federal Office 
Building. 909 First Avenue, Room 1300. 
Seattle. Washington 98174; telephone (200) 
554— 480a 

9 . Cheney Stadium. Effective July 11.199a 
until August 8.199a 

Boundaries. That airspace within a 1- 
nautical mile radius of lat. 47*14*18'* N.. long. 
122*29*37** W. 

Designated altitudes. Surface to 2.000 feet 
MSL 

Time of designation. Continuous. 

Using agency. Goodwill Games Law 
Enforcement Joint Operations Committee 
(JOC), Seattle. Washington; and AirTraffie 
Manager. Seattle-Tacoma International 
Airport Traffic Control Tower. Federal 
Aviation Administration. Seattle. 
Washington. 

Requests for access should be directed to 
the Joint Operations Center, Federal Office 
Building, 909 First Avenue, Room 130a 
Seattle. Washington 98174; telephone (208) 
554-4800. 

10. Enumc/ow. Effective July 11. 199a until 
August 6,1990. 

Boundaries. That airspace within a 1- 
nautical mile radius of Ut. 47*11*44" N.. long. 
121*57*58" W. 

Designated altitudes. Surface to 2,000 feet 
MSL 

Time of designation. Continuous, unless 
otherwise specified by NOTAM 
Using agency . Goodwill Games Law 
Enforcement Joint Operations Committee 
(JOC). Seattle. Washington: and AirTraffie 
Manager. Seattle-Tacoma International 
Airport Traffic Control Tower. Federal 
Aviation Administration. Seattle. 
Washington. 

Requests for access should be directed to 
the Joint Operations Center, Federal Office 
Building. 909 First Avenue. Room 130a 
Seattle. Washington 98174; telephone (208) 
554-4800. 

11. Spokane. Effective July 11.1990, until 
August 6.1990. 

Boundaries. That airspace within a 1- 
nautica! mile radius of lat. 47*40*08" N„ long 
117*24*06" W. 

Designated altitudes. Surface to 3,700 feet 
MSL 

Time of designation. Continuous, unless 
otherwise specified by NOTAM. 
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Using agency. Goodwill Games Law 
Enforcement Joint Operations Committee 
(JOC). Seattle, Washington: and Air Traffic 
Manager, Spokane International Airport 
Traffic Control Tower. Federal Aviation 
Administration. Spokane. Washington. 

Requests for access should be directed to 
the Goodwill Games Command Center, Attn: 
Captain John Sullivan. W'est 1000 Mallon. 
Spokane. Washington 99260: telephone (509) 
456-2318. 

12. Pasco (Vista). Effective July 11.1990, 
until August 6.1990. 




Boundaries. That airspace within a 1- 
nautical mile radius of lat. 46*14*00" N.. long. 
119*12*00" W.. excluding the airspace within 
a Vi-nautical mile radius of lat. 46*13*15*’ N.. 
long. 119*12*15" W. 

Designated altitudes. Surface to 2.000 feet 
MSL 

Time of designation. Continuous, unless 
otherwise specified by NOTAM. 

Using agency. Goodwill Games Law 
Enforcement Joint Operations Committee 
(JOC). Seattle. Washington; and Air Traffic 
Manager. Tri-Cities Airport Traffic Control 


Tower. Federal Aviation Administration. 
Pasco. Washington. 

Requests for access should be directed to 
the Chief of Police, City of Kennewick. P.O. 
Box 6108, Kennewick. Washington 99336: 
telephone (509) 582-5141. 

Issued in Washington. DC on May 9. 199a 

Harold W. Becker. 

Acting Director. Air Traffic Rules and 
Procedures Service. 

(FR Doc. 90-11230 Filed 6-11 -90; 8:45 amj 

BILLING COOC 4910- O-M 
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The President 

Proclamation 6132—National Digestive 
Disease Awareness Month, 1990 


Proclamation 6133—Mother’s Day, 1990 
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Proclamation 6132 of May 10. 1990 

The President 

National Digestive Disease Awareness Month, 1990 


By the President of the United States of America 

* 

A Proclamation 

Exacting a high toll in personal suffering, in expense, and in reduced produc¬ 
tivity. digestive diseases and other disorders of the gastrointestinal tract are a 
significant public health problem in the United States. More than half of all 
Americans suffer from a digestive disorder at some time in their lives, and at 
least 200,000 Americans die each year due to these afflictions. One of the most 
common causes of disability, digestive diseases are responsible for almost 15 
percent of all hospital admissions and surgical procedures in the country. 

Fortunately, major advances have been made in digestive disease research in 
recent years. Scientists are learning more about the causes of these diseases 
and about effective ways to prevent and treat them. The dedicated personnel 
and supporters of those scientific, governmental, and voluntary health care 
organizations that engage in digestive disease research are keenly aware of 
the critical impact of these diseases and of the need for further study. These 


compassionate and hardworking men and women have committed themselves 
to increasing public understanding of gastrointestinal diseases and to advanc¬ 
ing the Nation’s research in the field. 

In recognition of the importance of their ongoing efforts to combat digestive 
diseases, the Congress, by House Joint Resolution 453, has designated the 
month of May 1990 as “National Digestive Disease Awareness Month” and 
has authorized and requested the President to issue a proclamation calling for 
observance of this month. 


NOW. THEREFORE. 1 GEORGE BUSH. President of the United States of 
America, do hereby proclaim the month of May 1990 as National Digestive 
Disease Awareness Month. I urge the people of the United States, as well as 
educational, philanthropic, scientific, medical, and health care organizations 
and professionals, to participate in appropriate ceremonies designed to en¬ 
courage further research into the causes and cures of all types of digestive 
diseases. 


IN WITNESS WHEREOF. I have hereunto set my hand this tenth day of May. ' 
in the year of our Lord nineteen hundred and ninety, and of the Independence 
of the United States of America the two hundred and fourteenth. 

|KR Doc. 9i>-11306 

Hied 5-11-90: 11:16 .,m| 

Baling axk 319S-01-M 
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Presidential Documents 


Proclamation 6133 of May 10, 1990 

Mother’s Day, 1990 


By the President of the United States of America 
A Proclamation 

For more than three-quarters of a century, we Americans have celebrated the 
second Sunday in May as Mother's Day. On this day, we pause to honor all 
those women who, by virtue of giving birth, or through marriage or adoption, 
are mothers. 

'The mother's heart is the child's schoolroom," Henry Ward Beecher once 
wrote. Indeed, from his or her mother a child learns important lessons about 
love and loyalty, patience and generosity, personal responsibility, and respect 
for others. Because we remember these lessons for a lifetime, and because we 
carry them with us as members of a larger community, our mothers help to 
shape the character of our Nation. 

A mother is not only her little ones' first teacher, but also their first and 
greatest friend. Her name is often the first word a child utters; her voice is one 
of the sweetest sounds a child knows. 

For some of us, childhood is now a precious memory, but our mothers continue 
to be as dear to us—perhaps ever more so, as we become more profoundly 
aware of the many gifts they have given us over the years. The depth of a 
mother's devotion, demonstrated time and again in acts of tenderness and 
sacrifice, i9 unfathomable. Always faithful to her children, always willing to 
offer them reassurance and forgiveness, a mother provides a glimpse of the 
Divine Love that gives every human life dignity and meaning. This may well 
be our mothers' greatest gift to us. 

Shortly after the bombing of Pearl Harbor and the beginning of our Nation's 
involvement in World War II, an American minister noted that Mother's Day 
held special significance for a nation embroiled in bitter conflict. He wrote; 
“We are so grateful that on this beautiful day it is possible for the heart and 
soul of America to unite itself, irrespective of creed or color, of faith or race, 
into one great effort to bring this ideal of love before our hearts and minds 
again." At a time when the power of hatred seemed overwhelming, the 
unfailing strength of maternal love gave reason to believe that goodness 
would prevail. 

Today we no longer face the cruel test of world war, but we still do well to 
reflect upon the example provided by our mothers. Their courage, faithfulness, 
and generosity mu9t never fail to strengthen and inspire us. 

In grateful recognition of the contributions of all mothers to their families and 
to the Nation, the Congress, by a joint resolution approved May 8, 1914 (38 
Stat. 770). has designated the second Sunday in May each year as “Mother’s 
Day" and requested the President to call for its appropriate observance. 

NOW. THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby proclaim that Sunday. May 13. 1990, be observed as 
Mother’s Day. 1 urge all Americans to express their love and respect for their 
mothers and to reflect upon the importance of motherhood to the well-being of 
our country. I direct Federal officials to dnplay the flag of the United States on 
all Federal buildings, and I urge all citizens to display the flag at their homes 
and other suitable places on that day. 
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IN WITNESS WHEREOF, I have hereunto set my hand this tenth day of May. 
in the year of our Lord nineteen hundred and ninety, and of the Independence 
of the United States of America the two hundred and fourteenth. 



JFR Doc. 90-11369 
Filed 5-11-90. 11:19 am| 
Billing code 3195-01-M 
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July 1, 1989 


July 1, 1989 


July 1, 1989 


July 1, 1989 

... 14.00 

July 1, 1989 


July 1. 1989 


4 My 1, 1984 

... 19.00 

4 July 1, 1984 

.. 18.00 

4 July 1. 1984 

... 23.00 

July 1, 1989 

... 28.00 

July 1, 1989 


July 1, 1989 

. 13.00 

July 1. 1989 

.... 17.00 

July 1, 1989 


July 1, 1989 


My 1. 1989 


July 1, 1989 

... 22.00 

Nov. 1, 1989 


Nov. 1, 1989 

... 27.00 

Nov. 1, 1989 

10.00 

July 1, 1989 

... 12.00 

July 1, 1989 


My 1, 1989 

14.00 

July 1, 1989 


Sept. 1, 1989 

.... 21.00 

Sept. 1, 1989 

14.00 

July 1, 1989 

... 25.00 

July 1, 1989 

.. 25.00 

July 1, 1989 


July 1. 1989 

... 11.00 

July 1, 1989 

... 11.00 

July 1. 1989 


July 1. 1989 

... 27.00 

July 1, 1989 

... 21.00 

My 1, 1989 

.. 29.00 

July 1, 1989 


My 1, 1989 

... 23.00 

July 1, 1989 

... 23.00 

My 1, 1989 

~ 15.00 

My 1. 1989 

- 21.00 

July 1, 1989 

... 13.00 

4 My 1, 1984 

... 13.00 

• July 1. 1984 


• July 1. 1984 


4 My 1, 1984 

... 4.50 

4 July 1, 1984 


4 July 1. 1984 


4 July 1, 1984 


4 July 1, 1984 

... 13.00 

•July 1, 1984 

... 13.00 

•July 1, 1984 


•July 1, 1984 


July 1, 1989 


My 1, 1989 

... 11.00 

July 1, 1989 


My 1, 1989 


Title 

42 Parts: 

1-60 .. 


61-399___ 

400-429. 


43 Parts: 

1-999 .. 


44 

45 Parts: 

1-199. 


500-1199..... 

1200-End. 

46 Parts: 

1-40. 

41-69.. 

70-89. 

90-139. 


156-165. 

166-199. 

200-499. 

500-End. 

47 Parts: 

0-19. 

20-39. 


40-69 ___ 

70-79 .... 

80-End ... 

48 Chapters: 

1 (Pom 1—51) .. 

1 (Pom 52-99).. .. 


2 (Pom 201-251).. 

2 (Pam 252-299)... 

3-6...... 

7-14____ 

15-End. 

49 Parts: 

1-99.. 

100-177.. 

178-199... 

200-399. 

400-999.. 

1000-1199___ 

1200-End. 

50 Parts: 

1-199. 

200-599.... 

600-End... 


CFR Index ond Findings Aids..... ... 29.00 

Complete 1990 CFR set .... 


Price 

Revision Oete 

1600 

Oct. 1, 

, 1989 

6.50 

Oct. 1, 

, 1989 

22.00 

Oct. 1, 

1989 

24.00 

Oct. 1. 

1989 

19.00 

Oct. 1, 

1989 

26.00 

Oct. 1, 

1989 

12.00 

Oct. 1. 

1989 

22.00 

Oct. 1. 

1989 

16.00 

Oct. 1, 

1989 

12.00 

Oct. 1. 

1989 

24.00 

Oct. 1, 

1989 

18.00 

Oct. 1. 

1989 

14.00 

Oct. 1, 

1989 

15.00 

Oct. 1, 

1989 

7.50 

Oct. 1, 

1989 

12.00 

Oct. 1, 

1989 

13.00 

Oct. 1, 

1989 

13.00 

Oct. 1, 

1989 

14.00 

Oct. 1. 

1989 

20.00 

Oct. 1. 

1989 

11.00 

Oct. 1. 

1989 

18.00 

Oct. 1. 

1989 

18.00 

Oct. 1, 

1989 

9.50 

Oct. 1, 

1989 

18.00 

Oct. 1, 

1989 

20.00 

Oct. 1, 

1989 

29.00 

Oct. 1, 

1989 

18.00 

Oct. 1, 

1989 

19.00 

Oct. 1, 

1989 

17.00 

Oct. 1, 

1989 

19.00 

Oct. 1. 

1989 

25.00 

Oct. 1, 

1989 

27.00 

Oct. 1, 

1989 

14.00 

Oct. 1, 

1989 

28.00 

0d. 1. 

1989 

22.00 

Oct. 1, 

1989 

20.00 

Oct. 1, 

1989 

25.00 

Oct. 1. 

1989 

18.00 

Oct. 1. 

1989 

19.00 

Oct. 1, 

1989 

18.00 

Oct. 1. 

1989 

15.00 

Oct. 1, 

1989 

14.00 

Oct. 1, 

1989 

29.00 

Jan. 1, 

1989 


. 620.00 


Microfiche CFR Edition: 

Complete set (one-time moiling) ..... 

Complete set (one-time moiling) . 

Complete set (one-time moiling) . 

Subscription (mailed as issued) . 

Subscription (moiled os issued) . 

Individual copies .... 


1990 


- 115.00 1985 

- 185.00 1986 

-- 185.00 1987 

- 185.00 1988 

- 188.00 1989 

- 2.00 1990 

volume cmd afl previous volumes should be 


1 Because Title 3 is ®> annud compilation, 
retained as o p ermanent reference source. 

*l*o amomfcnents to this volume were promulgated during the period Jan. 1. 1987 to Dec. 
31. 1989. The CFR volume issued January I. 1987. should be retained. 

•Me amendments to Ihrs volume were promulgated during the period Apr. 1, 1989 to Mo. 
30. 1990. The CFR volume Issued April 1. 1989. should be retained 

•The My 1, 1985 edition of 32 CFR Parts 1-189 contain s a note only for Parts 1-39 
Wushre. For the Mi text of the Defense Acquisition Regulations In P<m 1-39, consult the 
three CFR volumes issued as of July 1. 1984, containing those parts. 

•The My 1. 1985 edmon of 41 CFR Chapters 1-100 contains a note only for Chapters 1 to 
49 mcfctrve. Far the Ml toxi of procurement regulations in Chapters 1 to 49. consult the eleven 
CFR volumes issued as of July 1. 1984 containing those chapters. 

























































































































































New edition .... Order now ! 



For those of you who must keep informed 
about Presidential Proclamations and 
Executive Orders, there is a convenient 
reference source that will make researching 
these documents much easier. 

Arranged by subject matter, this edition of 
the Codification contains proclamations and 
Executive orders that were issued or 
amended during the period April 13.1945, 
through January 20,1989, and which have a 
continuing effect on the public. For those 
documents that have been affected by other 
proclamations or Executive orders, the 
codified text presents the amended version. 
Therefore, a reader can use the Codification 
to determine the latest text of a document 
without having to “reconstruct" it through 
extensive research. 

Special features include a comprehensive 
index and a table listing each proclamation 
and Executive order issued during the 
1945-1989 period—along with any 
amendments—an indication of its current 
status, and, where applicable, its location in 
this volume. 

Published by the Office ol the Federal Register, 
National Archives and Records Administration 

Order from Superintendent of Documents. 

U S. Government Printing Office. 

Washington. DC 20402-9325 


Superintendent of Documents Publications Order Form 

*6681 Charge your order. 

It’s easy! 

□ YES, please send me the following indicated publication: To . vour wdw * »"4 inquiries -(202) 275-0019 




_copies of the CODIFICATION OF PRESIDENTIAL PROCLAMATIONS AND EXECUTIVE ORDERS. 

S/N 069-000-00018-5 at $32.00 each. 


The lotal cos! of my order is $_. (International customers please add 25%.) Prices include regular domestic postage and 

handling and are good through 1/90. After this date, please call Order and Information Desk at 202-783-3238 to verify prices. 


(Company or personal name) (Please type or prini) 


(Additional address/attention I me I 


(Street address) 


(City. State. ZIP Code) 

<_ 1 _ 

(Daytime phone including area code) 


Please Choose Method of Payment: 

ED Check payable to the Superintendent of Documents 
CD GPO Deposit Account ( t 1 1 [ 1 i \ 

□ VISA or MasterCard Account 


m—n—n—r 

ii i mi 

Thank you for your order! 

(Credit card expiration date) 



(Signature) 


Mail To: Superintendent of Documents. Government Printing Office. Washington. DC 20402-9325 




































Would you like 
to know... 

if any changes have been made to the 
Code of Federal Regulations or what 
documents have been published in the 
Federal Register without reading the 
Federal Register every day? If so. you 
may wish to subscribe to the LSA 
(List of CFR Sections Affected), the 
Federal Register Index , or both. 

LSA • List of CFR Sections Affected 

The LSA (List of CFR Sections Affected) 
is designed to lead users of the Code of 
Federal Regulations to amendatory 
actions published in the Federal Register. 

The LSA is issued monthly in cumulative form. 
Entries indicate the nature of the changes — 
such as revised, removed, or corrected. 

$21.00 per year 

Federal Register Index 

The index, covering the contents of the 
daily Federal Register, is issued monthly in 
cumulative form. Entries are carried 
primarily under the names of the issuing 
agencies. Significant subjects are carried 
as cross-references. 

$19.00 per year. 

A finding aid is included in each pubfcatfon which lists 
Federal Register page numbers with the date of publication 
in the Federal Register 

Note to FR Subscribers 

FR Indexes and the LSA (List of CFR Sections Affected) 
are mailed automatically to regular FR subscribers 



0k*» Pnxesmg Code 

*6483 


Superintendent of Documents Subscriptions Order Form 


Charge your order. 

It’s easy! 


mm 


Charg* ordftrs may to tetephooed to tto GPO or tor 
tosk at (202) 703*3238 bom 8 00 a m to 4 00 pm 
e&sfem urn* Monday-Fntoy (except holidays) 


□YES, please send me the following indicated subscriptions: 

□ LSA • List of CFR Sections Affected—one year as issued —$21.00 (LCS) 

□ Federal Register Index-one year as issued-$!9.00 (FRSU) 

1. The total cost of my order is $-. All prices include regular domestic postage and handling and are subject to change. 

International customers please add 25%. 

Please Type or Print 

2 . 


(Company or personal name) 


(Additional address/attention line) 


(Street address) 


3. Please choose method of payment: 

I ! Check payable to the Superintendent of Documents 
O GPO Deposit Account 1 1 I I ~~ 1 1 ~1 I 

□ VISA or MasterCard Account 


(City. State, ZIP Code) 

( ) 


(Credit card expiration datei 


Thank you for your order! 


(Daytime phone including area code) 


(Signature) 

4. Mail To: Superintendent of Documents, Government Printing Office. Washington. DC 20402-9371 


(ki v m i kni 

























































The authentic text behind the news . . . 

The Weekly 
Compilation of 

Presidential 

Documents 

Administration of 
George Bush 


Weekly CompiUxion of 

Presidential 

Documents 



Moo4ax. Jumh ta. UWO 
VmKmm Ntimtor 4 


This unique service provides up-to-date 
information on Presidential policies 
and announcements. It contains the 
full text of the President’s public 
speeches, statements, messages to 
Congress, news conferences, person¬ 
nel appointments and nominations, and 
other Presidential materials released 
by the White House. 


The Weekly Compilation carries a 
Monday dateline and covers materials 
released during the preceding week. 
Each issue contains an Index of 
Contents and a Cumulative Index to 
Prior Issues. 

Separate indexes are published 
periodically. Other features include 


lists of acts approved by the 
President, nominations submitted to 
the Senate, a checklist of White 
House press releases, and a digest of 
other Presidential activities and White 
House announcements. 

Published by the Office of the Federal 
Register, National Archives and 
Records Administration. 


Superintendent of Documents Subscriptions Order Form 


Older Processing Code 

*6466 


□YES, 


Charge your order. 

It’s easy! 



Charge orders may be telephoned to the GPO order 
desk at (20?) 783-3230 trom 8 00 am to 4 00 p m. 
eastern time. Monday-Friday (eicept holidays) 


please enter my subscription for one year to the WEEKLY COMPILATION 
OF PRESIDENTIAL DOCUMENTS (PD) so I can keep up to date on 
Presidential activities. 


CD $96.00 First Class CD $55.00 Regular Mail 


1. The total cost of my order is $ _ All prices include regular domestic postage and handling and are 

subject to change. International customers please add 25%. 

Please Type or Print 


2 _ 

(Company or personal name) 


(Additional address/attention line) 


(Street address) 


3. Please choose method of payment: 

I I Check payable to the Superintendent of 
Documents 

I I GPO Deposit Account I 1 1 1 I I I l ~CD 
I I VISA or MasterCard Account 


(City, State. ZIP Code) 

(_i_ 

(Daytime phone including area code) 


11 1 I M I I n M I II I 1 mu 

_ Thank you tor your order! 

(Credit card expiration date) 


(Signature) <«•* i-ao-esj 


4. Mail To: Superintendent of Documents. Government Printing Office, Washington, D.C. 20402-9371 














































